
BEL4.TING TO 


vendors and purchasers 

or 

REAL ESTATE 

BY TUB TATL 

J. HENRY DART. 

THIE SIXTH EIDITIOTT 
BY 

WILLIAM BARBER, 

OI I IS< Ul \ INN, 1 SQ , OM OI 111 r M\n Sll’b lOl N^FI, 

R. B. HALDANE, 

OI LINtOLN’b INN, ESQ , B VEriislLR-A’l-l AW, 

AND 

W. R. SHELDON, 

OF Lincoln’s inn, i &q , u vpiusifr- vt-la%\ 

lY 2W0 VOLUMES. 

Voi. I. 

I 0 

LONDON. 

STEVENS AND SONS, 119, CHANCERY LANE, 

aftb" goalsHDrs. 

18 SS 



PEIXTED BY C 


LONDON : 

F EOWOSTH, GEEAT NEW STBEET, FETTER LANE, E.C. 



10 

THE RIGHT IIONOrRABLE HARBINGE STANLEY, 

BARON HALSBURY, 

LOED HIGH CHANOELLOE OF GEEAT BEITAIN, 

THE 

J'oKobing cltcrli 

IS, 

BY PLEMIS&IO^T, 


MOST RESPLcrn^LLY- BEDICAILD. 





When this Edition was projected, it was hoped that 
Mr. Dart would, as in the last two Editions, take an 
active part in the revision of the text; hut failing health 
soon compelled him to relinquish altogether the task, 
when he had only made a few valuable suggestions 
on points raised in the fii-st chapter. No one who was 
not placed in close relation to Mr. Dart, as was one of 
the present Editors from the time when he became a 
pupil in his chambers, can fairly judge how greatly 
the labour and the responsibility of bringing this 
Edition before the public have been increased through 
the want of the advice and help of the Author, whoso 
profound legal knowledge, sound judgment, critical 
acumen, and luevlity of expression jolaced him in a 
position almost unrivalled among conveyancers. 

The present Editors, fully alive to the increased 
responsibilities of their task, have co-operated in the 
endeavour to make this new Edition worthy of the 
Author’s name and reputation, and to present it to 



the pritiWion ami the pahlu' an :ieeurate ami eum- 
plete compemlium ul’ tlu' preM'ut smtt> (*f tlie law ami 
practice relating to veiulnrs ami purt‘has(‘r.': <>£ I’l'al 
estate. 


"riic general design and the method of arrungeim'nt 
of former Editions have' heen carefully preserved ; hat’ 
large portions of the hook have heen entirely re- 
wiitten ; considerahlc additions have heen made to 
other parts; and, while recording judicial decisions 
down to the latest date, an attempt has l)ecn made to 
elucidate the principles on which such decisions depend 
and the tendencies towards further changes in the 
law. 

The Chapter on Registration of Title, which ap- 
peared in the last, has been omitted from tlic present 
Edition ; partly hccauso Lord Cairns’ Act, contrary to 
the expectations which were formed of it, has proved 
a complete failure, and will shortly ho repealed ; ami 
partly because it is impossllDlc at present to ft »r('cast 
the nature, extent, or effect of the fhangos which will 
he introduced by the proposed Government measiirc. 
But however drastic and coinjwchensive the coming 
reform may be, its practical effect on conveyancing 
transactions will bo very gradutil ; and for many years 
to come the great bulk of the existing learning on Iho 
subject, of which this Edition aims at being an expo- 
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ncnt, -svill govern the pi'aetice of conveyancers. The 
Editors, fully convinced that the usefulness and value 
of their labours will not bo lessened by the introduc- 
tion of a system of compulsory registration of title, 
or by the other subsidiary changes in real property 
law which the introduction of such a system will 
necessitate, have deemed it right not to delay any 
longer the publication of this Edition, which they 
now leave to tlio generous consideration of its 
readers. 

It only remains for them to acknowledge the great 
and valuable assistance which they have received from 
Mr. Charles Burney, who has revised the parts of 
Chapters XVIII., XIX. and XX. relating to the 
practice in Judges’ Chambers; from Mr. J. W. Clark, 
of Lincoln’s Inn, one of the Joint authors of the recent 
work on Searches, for his revision of Chapter XI., 
dealing with that subject; and from Mr. Pattullo, of 
Lincoln’s Inn, who has largely assisted in the pre- 
paration of an entirely new' Index. 

# 

A new and fuller List of Statutes has been added, 
and it is hoped that the Table of Contemporary 
llcferences in the Index of Cases will prove useful 
to those practitioners who have not the authorized 
lleports at their command. For the sake of brevit}'-, 
and in order to confine as far as possible the dimen- 



sioiis nt‘ the hnulv. many nt ilir ahlni viati-tU' U'-nl 
in referriny to Kepovt' ami 'i’eM Pxiokn aro '-liortiT 
ihau those eommonly eni}<!o\ od : lau in ordt-r to 
obviate any tlilbeulty that miaht jiiKsildy arise froui 
this stairt'e, a full 'Fable of t!ie ■ablireviatious used in 
this Edition -svill be I’oniul at p. xH. 

The cases liave by means <>{ tlie Addenda bi'cu 
brought dotvn to the proseitt date. 


laxcoLX’s Isx, 

Januaryy 1H8H. 
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Volume I. 

CIIAPTEE I. 

AS TO RESTRICTIONS ON THE GENERAL CAPACITY TO BUY OR SELL REAL 

ESTATE. 

1. TF7^tj an (jtnerally incoiniidtui to sell, p. 1. 

Infants, 2 — liinatic'^, G — maiiied Y'omon, 1) et seq, — effect of lecent Acts, 
li — traitors, felons, &c., lo — ^bankrupts, 17-— statutory powei’b of in- 
capacitated owners, //>.— cliaiity tiu^tees, 19 —corporations, 20 — eccle- 
siastical corporation'^, 21. 

2. Who art nlatutly lucotnydeiit to sell, p, 22. 

Persons kuyiiig no tiansferable title, 22 — or standing in si>ecial relation 
to proposed piircliaser, 2G. 

3. Who are ijeutrnlhj iHaanj)detLt to pur chase, p. 24. 
Coi]joratioii'', excei»t by licence, &e., 24 — unincorporated classes, 25 — 

aliens before tke late Act, 2G “Naturalization xVet, 1870.. .27 — infants, 
29 — lunatic", 81 mam«*d women, 82 - traitors, felons, &c., 33 — 
bankiupts, 3 b 

4. ir/io an rthiiithj luf'ompdtht to purchase, p. 35, 

Bividon into two classes, 35 — prineipio of classification, SG—ckaracter 

of the disability affecting each clas«5, 37— cases falling within the first 
fla"S, i7f. it .yr^f.— cases fulling within the second cla«?s, 43 d scq. — romo- 
dies nf adais qu{ irud, 51 confirmation and acquiescence may pro- 
chide remedy, 51- -aHmfiriuation of ToidaMe piirchabo, 55— acc|iiieseeiice 
and eoiifin'iiation distingui4ied, 57. 
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VllWIEU IL 

AS TO SALHS BY rilU^ lAUY VI XBuilS, 

1. *1*' in i'.itp /( r " , p. 

By agents, 59 — tinstee of l»ankru]it, niort^ape-, //’. '^iatuinry 
owners, 61 — trii.^tees for sale, r»2 exetnitor^ inulor iiaplioil |K)Wrr of 
sale, 65 — sale by trustees under p( av* r of '-ale, 6T validity of uiiliiuited 
powers discussed, 68 - no sale after trusts are sati^tied, 69* -60(0 fixed 
by trust instrument, liowfar binding 70 - dt>iitH*s of eonditituiul powers 
of stdCj 72 — conditions subs<H|uent and prf^eedent, Hk 

2. As fit (tudtuer 0 / h(Ae, p. 76. 

Whether by auction or private continct, 76 ^ under Btuiveyaiicing Acf, 
74 — by estate agent, ih . — by trustee in baiikrupti‘y, 75— generally, /5, > 
timber and minerals separately, 76 “for building purposes, 78 by 
mortgagee, 80 — oppressive sale, ih.-~ notice of sale to be given to whom, 
ih . — sale Tinder depreciatory conditions, 86 — sale by mortgagee tauler 
Conveyancing Act, 84— sale by mortgagee at request of mortgagor, 85 
— sale Tinder a power exercisable with a specified consent, 86— power of 
sale, how far affected by alienation, 87 — wdien it authorises a mortgage, 
88 — w'hether a trustee wdth power to mortgage can give a power of 
sale, 89 — power of sale authoiiscs enfranchisement, ib. 

6. Aa to price, p. 80. 

Must be a gross sum, 89 — how the price should bo ascertained, 90 — 
adoiitioii of contract of cestuis qne trust, 91 — sales under Lands (lanses 
Consolidation Act, 92. 

4. General points rdating to sales by fiducui') y vendors, 91. 

General liability, 94 — sales by, seldom restrained, 95“ liability of tui>tce 
de son tort, ih . — may not make a profit out of the hale, th. 

5. Aa to purchases by trustees, p. 9G. 

Special anthority required, 96 — what investments autlioiised, 97- time, 
98 — mode of inveAment, 99 — how far bound to reipiire marketable 
title, ih. 

CIIAPTEE III. 

AS TO THE EELATIYE DUTIES OP VEXDOTS AXD PUllCHASEUS KUOH TO 

THE SALE. 

1. A a to the disclvsure, or conceahnent, of defects, incumlrmices, Ac., ly 

vendor, p. 101. 

Patent and latent defects, 101— liability for non-disclo&nre by agent, 106 
—matters of title, 105— matters of wdiich purchaser has notice, 76,— 
what facts material, 107 — liability of vendor’s solicitor for misrepre- 
sentation, 108 — inquiry of incumbi ancers and trustees, 109. 
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2. -.4s fo commendntory statements, c&c. hy vendor, p. 110. 

Puffing statements, 110 — wlioi*o tlie statements are false in fact, 111 — ■ 
as to valuation of estate, 112 — stranger when liable for, 113 — guarantee 
of solvency, 115 — rescinding contract in Equity, IIG — misrepresentation 
by a public company, 117. 

3. As to concealment, t&c. of advantages hg purchaser, p. 118. 

He need not disclose concealed advantage, 118 — ^but must not mislead 
vendor, 119— general statement of vendor’s duties in this respect, ih. 

4. .4s to depredatory remarks, hj purchaser, p. 120. 

A defence in Equity, 120 — bow far a ground of action at law, — agree- 
ment with, not to bid against, legal, 121. 


CHAPTEE IV, 

AS TO THE PAllTICULAUS AXD COXDITIOXS OF ^ALE. 

1 . General matters relating thereto and their construction, p. 122. 

How generally construed, 122 — veibal declarations at sale, 123 — altera- 
tion of printed ];)articulars, 125 — sale without reserve, 126. 

2. ^4s to the preparation and contents of particulars, p. 127. 

Description of property, 127 — what particulars should state, 128 — what 
estate and advantages implied, ih. — minerals, 130 — permanent charges 
and casements, 131 — unless notorious or purchaser has notice, ih . — 
must contain no misrepresentation, 133 — removal of buildings. 134 — 
reference to plan, 135 — intended improvements, 136 — adjoining land 
described as building land, ih. — meaning of particular descriptive ex- 
pressions, 137 — precautions to be observed on sale of manor, 138. 

^3. As tv the conditions, p. 130. 

Against retracting biddings, 139 — for withdrawing lots, 140 — ^for I’eserved 
biddings, ih. — as to the deposit, ih. — for delivery of abstract, ih . — 
abstract means j>erfect abstract, 141 — for completion and interest, 142— 
for it'ceipt of rents and profits, 144— -for conveyance, 146 — for cove- 
nants by trustees, ih. — for apportionment of rent, ih. — as to crops, 
^ixture^, and timber, 148— as to misdesciiptions and compensation, 150 
d SHj.’-iiQ to deeds, attested copies, &c., 159 scq. — as to title and 

evidence of title, 163 — against production of lessors’ title, as to 
recitals being evidence, 166 — as to deeds twenty 3’ ears old, ih. — as to 
statiitoiy declaiations, ik-- as to lands held under different titles, 167 — 
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.1' t^i t ltl“ Its-, >^\ 

I'Hni’ui r*'5i» •' M| |ur:I» *•. A. 1 . » - • : -%/y . : . ^ ,Ks ,177 . 

-In t' * tihir‘ fnr talvhur 1 7*^ ^ - -i ’ • : • , ITs - » , ,.*< 

ai.d < f il* Is| j ^ ,,, -* |i 

coiiilitin:,-., 1si;. 

I. ^ ‘ ^ . , , 

V, IsA, 

t H\ ''iilifMi; iiiivu'-f 1 l,ui K, lai,d> UA;r.< 3 Iv Wa'-tf % 1;s7 «‘urr4Kirliii3f'i>t*^, 

yrjiit'' l!.‘3a th' ^'vnwii, iK t'lifiaiM'biMHi CMpyhoItls, INP o^py- 
iiolils latM w.wtfa /.7.- ius4«un|'('»l and nuragiNt«*ratl dtHnniuiits, iPil -■• 
tfK \\liat an' ti-3tal cuvnuaul^ iu a lau-nia I'Ji as to tin* 
ut' rovHiants luiviipjT k*tai p^rfuniaHl, lUd-as to apportion- 
iiaad t.u’' rant uml lp.7 as to tni sala ai rr!i(‘\vaM*‘ lease- 

liald^. VMl -an sale ul‘ I'cvemnn, //>.--as to fire iu^iirauee, //7. 

el. Uiiitrid reinurk^ aa sj^cidl coKfliiiiiiis, p. UIT, 

Use ot‘, by Miieiury %'eiidors, 197 U sn/.- -as to expenses an sale in 
199 — power to sell nniler, ih. — as io inisdesiTiptions and cmupensdien, 
209 — costs, 201 — power to use CNmdiiious implied by statute, ilu - con- 
eluiling remarks on special conditions, Hl 

CIIAPTEE T, 

THE SALE AXD HATTEES CONNECTED THEREWITH. 

1. Auction, tvJiat it is, j)* 20o* 

Befined, 203 — express direction to sell by, ih, 

2. The auctioneer, his Uahilities, poioer, and remuneration, p. 203. 

TTlion liable as principal, 203— cannot vary terms after sale, 204— bis 
power, &c. as respects deposit, ih, — is stakebolder of it, 205 —commission, 
207 — ^insolvency of, 208 — agent for parties within Statute of Erautls, 
209 — revocation of bis authority, ih, — if agent, right of, to sue prin- 
cipal, ih, 

3. A<jents, p. 210, ^ 

How appointed, 210 — -private instructions to, ih, — ^his general authority, 
ih. — apparent agent, 211 — agency denied, may be established, ih. — 
contract by agent, nominally as inincipal, or by nominal agent, ih. — 
contract by, how' to bo signed, 212—wken personally liable, ih. — ^has no 
implied power to receive purchase-money, 213— order to pay it over, 

'i 6,— commission, 214 — authority of, may bo revoked, 21G— or unautho- 
rised acts adopted, when, ?7n— underhand bargain by, may be set aside, 
2i7~_contracts by corporation, ih. — agent of corporation, how appointed, 
^•5.__contracts under Public Health Act, 218— contract of corporation 
may be ratified, 219— contract of trading corporation, ih. 



CONTENTS. 


Xlll 


4. The deimit, p. *220. 

Its nature, 220 — liow to be paid, Hk — cbequo for, 221 — investmont, ih , — 
return of, 222 — forfeiture, ih . — loss by insolvency of auctioneer, 223 — 
lunacy of piircliaser, 224 — tenant for life, not entitled to, on forfeiture 
on sale of settled estate, ih, 

5, Puffers and reserred biddings, p. 224. 

Eulc at Law as to employment of a puffer, 224 — ^rule in Equity, ih . — 
purchasing by mistake, 22o — “Sale of Land by Auction Act, 1867,” ib. 


CTIAPTEE TI. 

AS TO THE AGllEE^lEKT. 

1. (kutcral )tec€ssifg for a u'riiten agreeincnt, p. 227. 

Statute of Frauds, 227 — wdiat sales not within, il. — agreement for lease 
and lease, 22S — effect of Judicature Act on agreement for lease, 229 — 
parol licence, ih, — agreement for sale generally, 230—collateral agree- 
ment, 23 b —transfer in writing of 2 >arol agreement, 232 — w^hat agree- 
ments are within, 233 tt shares, 233— growing crops, ih, — emble- 
ments, 233 — ionant’s agreements, tl , — furnished lodgings, 236 — tenants 
lixtures, ih, — for increase or abatement of rent, 236 — agreement partially 
void, when void in fofo, ih, — iiarol variation makes new contract, 237. 

2. PrejHJralivn of f on nal agnentcuis, p. 237. 

Agreement on sale hy auction, 237 — on private sale, ib , — conditions sup- 
])Iied hy Vendor and Ihirchaser and Conveyancing Acts, 238 — on sale 
to railway (Hanpanie.s, &:c,, ih, 

3. HVaff iifftniiUiI docinaeuis ntag constHuie an agrmmnt, p. 239. 

What a sufOdent agreement, 239 — letters, receiiffs, ih , — as to contracts of 
pre-omptioii, 24t)— asto effect of notice to or hy railway companies, &c., 
242 m w'rypten agreement after, in imrsuance of a parol agree- 

ment before marnage, 230 — rent-rolls, abstract, &c., insufficient, ih , — 
document mint consi.st with alleged parol agreement, 251 — names of 
parties, //e— offer by letter, 233 — description of property, 234 — terms 
mint 1 e fixed, 236 d price, 237 — determinable by valuation, ih , — 
by arbitration under Common Law Procedure xict, 1834, .239 — reference 
to other documents containing terms sufficient, 2G1— patent ambiguity 
and defective reference didinguislied, ih , — general reference to other 
document insufficient, 262 — correspondence, wrhen an agreement, 264— 
coiiditioiial acceptance, 263 — withdrawal and acceptance of offer, 267 
agreement sent as instructions, 268. 



4. The 

Of party rlwrgod i-tiMii hy (4h<*r paity. Miriudu!»> 

by agent, 270 -place fnr, //e—ah witne^N, 271 appr«e,.il f»f draft agn e- 
nieiit, &e,, //e™-M*guatun‘ by public <’oiapaLi*'’<, 270 alt«'iatieii ef 
agrecmeiit, 271. 

a. Tin p. 270. 

As to the btamp'' on agreement, 275- cumv oi‘ exemption, Ik' M^veral 
.stamps, -wlieii iiece>sary. ih . — loss of unstamped agreement, 270 ~ agrei*- 
ineiit in cva^ioIl of stamp laws, 277, 

(>. llhyid itynaitikL^, p, 277* 

xVgreemeiits for illegal pui'posc void, 277 — for sale of preteueed titles, iIk 
— ebampertj" and maintenance, 279^ — -splitting Totes fi>r elections, 2K0 — 
simony, IIk - contingent interests, &c., 281-™by companies before regis- 
tration, 2S2 —by mortgagee at date of mortgage, IIk 


CITAPTEH YII. 

EtFECT OF THE COXTUACT 01 ^ EIGHTS 01^ THE PAllTIES. 

1. Tinxliffstr eatltfed to cstute and vendor to yurcJutsc-nwneify p. 2«S;j, 
Vendor, how far a trustee for purchaser, 288. 

2. Ptij'chustrs yenered rijhts under contract as agtdnst vendor^ p. 28 L 

General nature of his interest, 284 — alienation of property, 285 — crops, 
i?iindfalls, timber, &c., Ih . — accidental benefits and losses, 280 — restric- 
tions on purchaser’s right, 287 — compulsory power of purchase, 288. 

3. Vendors general riyhts under contract ayalnst yurchtser^ p. 280, 

Vendor has a lien on estate, 289 — judgment against, ?7a — eiTect of death 
of purchaser intestate and without an heir, Ih, — rights of, where pur- 
chaser is his tenant, 290 — use and occupation, ih, — expenditure, 291. 

i. Iilgliis fT vendor and purchaser, inter so, not affected by death, hank- 
rupteg, tCr. of cither party, p. 291, 

flection by assignees of bankrupt under the old law, 201— disclaimer by 
trustee of bankrupt under new law, 292, 

. Death of vendor before com2de4lon : Its effect on rdailve rlglds of his rad 
and personal represcutatives, under edd anel luidtr nev) law, p. 293. 

urchase-nioneys go to personal, interim rents to real, representatives, 
293 — legal estate foimerly went to real representatives, ik — effect of 
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sects. 4 and 30 of Conv. Act, 1881, on descent of estate contracted to to 
sold, 294 — under old law contract reyoked prior devise in Equity, 295 
— relative rights of representatives doj>endcd on vendor’s liability to 
perform contract, il. — conversion, 296 et seq, — subsequent events im-^ 
material, 300— rescinding or abandonment of contract, ih, — estate con- 
tracted to be sold, how affected by devise, 301 — 1 Yict. c. 26.. 303— 
Mortmain Act, 303. 

6. Death of purchaser he/ore comqjldwn : its effect on relative rights of his 
real and personal representatives^ under old and under neio laiu, p. 303. 

Such rights depended on his liability to perform contract, 303 et seq. — 
claim of real representatives on personal estate, 305 — relative rights of 
heir and devisee, 306 — election, ih. — devisee’s right to have purchase- 
money found, ih. — conveyance revoked will, when, ih. — devise of land 
contracted for, &c., 307 — re“j>ublication, ih. “1 Yict. c. 26.. 308 — pur- 
chase of fee by termor, 3U)~niergGr, ih. 

7. Effect of contract iLuder various special cases, p. 311. 

Bale or purchase by mortgagee, 311 — equitable purchaser of lease, ih. — 
lessor buying underlease, 312 — ^joint tenancy*, ih. — dower, ih. — legacy 
duty, 313 — succession duty. 314 — cases on the Succession Duty Act, 316. 

(JHAPTEE YIII. 

-VS TO THE ABSTRACT. 

1. ikneral matters relating to the ahstrad, p. 319. 

Furchasci'’s right to, and to retain, 319 — ^where ho buys a more contract 
for sale, ih. — ^v'ho pays for, 320 — on sales to railway company, ih.—* 
charges for copy, ih, 

2. it is perfect; — ivliat it must contain and show, p. 321, 

When perfect, 321 it seq. — should state consent of necessary parties, 322— 
w'ho has legal estate, ih. — showing future title insufEcient, 323 — incum- 
brances, ih. — conve^iance delayed, 324 — tenancy in tail, 325. 

3. should he furnished in various cases, p. 326. 

On purchase by tenant in common, &c., 326 — of allotment, ih. — ^iand 
taken in exchange, ib. et seq . — ^whon taken from a charity, 328 — estate 
exonerated from tithes by exchanges, 329 — attendant terms, ib . — 
enfranchised copyholds, 330 — ^leaseholds, ih . — sales under Settled Land 
Act, 332— of shares in mines, ih . — of railway shares, 332 — or pews, 
333~miist go back, how far, 334 et seq. — on sale of advowson, ik — of 
a reversionary interest, 335 — of an old term, 75.— of tithes, 336 — rule 
where estate is merely equitable, ih. 



L Its 2 )'t2^^f7'idi(ui^ nuifi u)i ’ ^ p, 

It bliould coiiiiiunice ^itli islut tliH*umeiit* •hu i* « ^*irvra*“iu’e Kit iit 
need not be a dueumeut, ;M0 trlioiiid hv cKiitinued n^ulaily* all 
dueiinients aiVectiiig legal estate >]unild Ih‘ ab-traitt d. 'Ml iiieutv 

(jf pedigree, //>. ducuinents evidtaicing iiaiaatt nal er » <|iui;e^, 

ih. (t stf/.- Thuhi.fKitl V, ,'ibl ft liability tff 

sulieiter tor siippiesbing iiuKiubraiiee, r>H- - t>t dt'eds, die -linulti 
notice all ella^ge^, i/a-'-uiul be accoiiipanied by hat ihivniiu^tit'^, 

//a — coniibcl may be consulted as to coinpilatitm i»b db> -blamld be 
CHipied legibly, &c., o id -"-non-delivery oi’, ib , — abbtract til’ title toot. tie 
witli regibterccl title, 347. 


d. Jib i ,u(iU{it((ti<>u coa/ p. 313. 

AVhoii to be compared vitli deeds, 348— coiisulting counsel, //a— as t<i 
value of old opinions in favour of a title, /d.— acceptance of title sbown 
by, 3d0 — as to disclosure of effects ^dioro one solicitor employed by Ih41i 
parties, ih, 

G. VtrtJicaUon of the ahstract, p. 350. 

"Wbat evidence is requisite in proof of documents and facts, 351 — proof of 
piivatc Acts, ih . — of awards, /5. — of copyliold assurances, ih , — of deeds, 
353 — recitals of deeds, wben evidence, 351— proof made conclusive under 
statutes, 355 — acknowledged deed, 35G — fines, ^5.— recoveries, dh ~ cer- 
tified copies, 357 — imblic documents, fd. — reimtatioii, 35S~pr<jf4 uiult r 
Fines and riCcoveries Act, ih. — of grant from (Vovii, 350- of ]>ro('(M d- 
ings at Law and in Equity, ib. — in 13aiikru2)tcy, /5. —of awaiiL undt r 
Cop 5 'liold Enfranckisemoiit Act, 3G0 — orders in lunacy, 3GI- a*' to 
notarial acts, 'll . — as to i^arocbial legistcrs, 302- juoof of v ill. d*. d ‘* 0 /. 

• — documents to be produced as negative evidence, 3G4 doti^ iom i5 ^ iti 
proof of documents, supplied by juesumption, 3G5 d '>< 7 . no pi’f'-'inap- 
tioii of ceitain forms required by Law, 370— gome a 1 rulo id ]tn‘-uL.p- 
tions, 371 — as to recitals being evidence under V. iV P. Act. 1^7 1. /b - 
under Conv. Act, 1881, — evidence of mattei^ oi faft, 372 d ‘^7 

negative evidence, d:c., /5.— how far vendor mu^t answer intpinr 373* 

■ — as to adverse notice, not acted on, 374— proof of vill in Equity, d . 
confidential communications, ? 5. — negative evidence, 375 — v ill 01 Mir- 
viving trustee or moitgagee, ib. — intestacy, 37G statuttny d* elai at ion, 
377 — want of proof of mateiial facts, &upplie<I by pU'Nui'.ptioin d 
seq . — as to identity of parcels, 378— of individuals, 1 /;.- of d>, 

as to strips of waste, 379 — of intestacy, 38G— of d< btent, ih. logiii- 
mac}^ 381— of marriago, 383 et saj , — of death, 385 it Siq. id Nur\i\'or- 
ship, 390— of failure of issue, 'ib. ct siq.—ol woman being past tdii!<!- 
beaiing, 391— matters of pedigree, how proved by registers, 392-— by 
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riylits of wa)', public or ]ai\ato, 111 \u{y r»2 ilm t 111’ 
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lateral support^ /*L—\vlien ligbt od action ouTue'**, lid - a^ to riabl of 
^mpport for siiTiim\ ffe— railway loiapaiiy lias none, 4ll’] of 

eoiuinoii and prttiits a /ar/eb'^ . 421 of iiUuuy, 424 - -ilnbt tt> pd 

coal, &e., 42S— -riyltt of .Nole j a-tiUMp*. i2H— piHtai for vbidi jhk'.* 
must be pioved, ilh ~ enjopiient nuisf be iminb rrupted and as of nyiit, 
430 — except UH to liybt, H‘51 -what ih inteiTUption, b‘»2 title ly po'*- 
beasion iiikLu’ 3 & i Will. L -7 . . 132 d .jop - %vlut is land witbiu tlie 
btatute, 433 — wind is rent, //a - savings tor d>aLiiili« >, 131 liirlit 
accrues w’lien, 433 - in ea^-.s ol (‘Xju-O'^s trimt, 137— in c*aos of fraud, 
410 — charities vitliin tlicAct, f/e — taitry md po*-H->Hon. ill tuiaii- y 
at will, 442 — tenanry fran yuir to par, U I- riyld of at tion *-avol by 
aikuowleduiaeiit, o. -po— ("-lun of oum joint t* n.int d<n - not >dVi‘ 
liglit of the otli* i 13 n in.. * 1 < aiiis to luu in ( * it 1 i -y » Ita il 

Cii'-e'-, 1 13 U s ^p— .,uain''t i< n* ebeb ii , 01 , 1 H» uu]' : 1* ,0 * <n vu.tinnn 

4 17— apaui^t ii.ani»* 1 v on^an, 1 Is tnain"! n m m < :n -r tail. oL 
- airaiii"! eipiity oi iMbiiujtj'n. 171 .»„o.n-t (*'WonHion ‘'■<1*, lo2-» 

again-t .ah*ow-‘*n, i v i* > i\nyi>i i Ln a. r 1 < n 1 *nil. 173 - 

vlitt an* <ai!' for, t"," vh/, A -3, » "3 t y. \U fL—wIait 

suil.eit Lt I 1 3 , I's : : r.n n .. 113 nni.Iiawr 

mu'*! at P n‘!« / ■ > , -* • r n.j - .3 i. 'an-h 1 AH burs 

lialA. nut nm 1; o I t L . i ^ le^ti tn 4tU 

-'rnt » \n 1 1; * ’ -j . U. lOo ^ ; td oi A‘4 as to 

tt'p\]i>4A. |o7 , L. >» : ' . vt- , .o’* tie* i nAvn, iT-.—as to 

p a't‘lno«. 01 );. n I ^ if* pVy, 1"“- 

t HAITKL* iX. 

3" m ; .. o, nso nxAsuxinox ur the heeds. 

I. J ' * * ^ d * ^ p,470. 

*nl r ‘ in - 'b d-. 17 < \\h to k* pKcluced^ 

I ' n ‘ 17 1 n *. ■ m 1 he ^ . L . d* > ds prodiiablo only iiiicktr cci?oaai 4 » 

172 .mp'- Uu: » ne.\n. in-t naie ids mi reeorii» iln— cxantliiafcion 

0 ! fb ■ •'I- Ann oi ti:k% /?/.- dket 400* 



2. Production of deeds, udio nuf}/ cihuj^l, p. 

Owner of iindivitlcil sliare, 41o — of Chlato held iindei' emmm^u iitle, i/*, — 
right of legal tenant for life, ih. — rcniaindermaii, 47 i-- iiiipaid nant- 
gageCj ■whether hound to px'ocluco, 475 ti stq, — ^Ihii of .stdieilor tni, 47i — “ 
liability of mortgagee for their loss or destruction, 4< i — lU) iiglit oi, to 
copies on j)ayment off, 478 — Court Eolls, ih, — btatiiiory right to pro- 
duction, ih, 

3. JS^on-prodiiction of deals, how fir iinjicrfant, p. 478. 

It may bo notice of their dej)osit, 4TS. 

4. Examination of deeds — matters to he observed in, p. 479. 


CHAPTEE X. 

AS TO iWATTERS AEISIXU BETWEEN DELITEBY OF ABSTRACT A^S'D 
PEEPABATION- OF COXYEYAYCE. 

1. Time, when essential at Law and in Equiti/, p. 482. 

Formerly essential at Law, 482 — effect of Judicature Act upon rule of 
Law, ?7>. — not essential in Equity, unless by agreement, or under 
special circumstances, ih. — as where Tender incurs liability by keeping 
the property, 483 — or the property is of fluctuating value, 484 — or of a 
determinable or wasting character, ih, — or is immediately required by 
the purchaser, ih. — tendency of modern decisions, ih. — essential for 
objections, not necessarily so for completion, 485 — undertaking to 
deliver possession, 48G — effect of wilful delay, ih. — of protest without 
active pressure, ih. — time for showing title, what is, 487 — time may 
be limited by notice, ih. — contract cannot bo determined without 
notice, tb . — what is a sufidcient notice, 488 — ^timo, when held to remain 
optional, 489 — may be enlarged or waived, ih. — effect of conditional 
waiver, 490 — time for delivery of abstract, how waived in Equity, ih. — 
effect of protest, 491 — month,” 492. 

2. Objections to title ; — negotiations upon and luaifer of ; — when j}OBSiSsion 
taken amounts to ivaiver, p. 492. 

Effect of negotiations, 492 — solicitor cannot raise objociioiis on purcha-e 
from client which he did not raise on his client’s purchase, ih. — danger 
of frivolous objections, 493 — of withholding objections, 404 — costto, dn 
— as to reqiiiiing concurrence of other parties, ih. — requi&ition for 
judicial construction of will, 495— purchaser's facie right to good 

title, ih. — may be waived, ih. — counsers oiiinion, when not binding, lb. 
— qualified acceptance of title, ih. — waiver when implied, 490 et seg . — 
preparation and approval of conveyance, whether a waiver, 497— condi- 
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tional waiYcr, 498 — attempt to resell, th , — ^taking of possession hj 
purcliaser, 499— -long retention of possession, 500 — undertaking to 
perfect title, 501. 

3. -4s io the general rights and liabilities of a furclumr in possession, p. 501. 

Acts of owiiorsliip, Y^ketker mYaiver, 50 1 — waiver of title, but not of com- 
j)ensatioii, 503 — ^modified waiver, (h , — ^purcliaser ejected witkont com- 
pensation for expenditure, ih, — wkat allowance in Etxuity, 504 — for 
repairs and improvements, ib, — ^uso and occupation, ih, — alteration of 
» premises, 505 — ^lien on estate, 506. 

4. Vendor in possession, hy altering property, avoids the contract, p. 507. 

Material alteration of property bj^, may avoid contract, 507 — e.y., felling 
of ornamental timber, ih, — alterations on estate or failure of considera- 
tion, ih, 

6, uis to entry and 2')ossessio7i hy railway companies hefoj^e completion, p. 508. 

Provisions of Lands Clauses Consolidation Act, 1845 . . 508 — deposit and 
bond, ih, — application of deposit, 510 — ^wkat is entry, 511 — deposit 
wliere land is in mortgage, ih, — ^wkere land claimed under an adverse 
title, 512 — ^unlawful entry, ih, — remedy where j)ossession refused, ih, — 
■witkin wkat j)eriod compulsory powers may bo exercised, 513 — no 
ejectment after lawful entry, 514 — lien on railway for unpaid purckase- 
monoy, ih, — no lion for costs of arbitration, 515— notice, ih. 


CHAPTEE XI. 

AS TO SEAUCHES FOE, AFTD IKQTJIEIES EESPECTIXG IXCtJMBEAlS^CES. 

1. What inquiries should be made of vendors solicitors, and of supposed 
incumbrancers, trustees, and tenants, p. 516. 

Inquiry to be made of vendor’s solicitors, 510 — and supposed incum- 
brancers, ih. — ^wkotkor ^le incumbrancer need communicate bis claim 
to intending purcliaser, 517 — inquiry to be made of trustees, 518 — 
liability of trustee for wrong information, ih, — inquiry to be made of 
tenants, ih. — reference to occupancy, effect of, 519 — as to undisclosed 
easements and restrictive covenants, 520 — as to title deeds, ih. — phy- 
sical fact may bo notice of a charge, & 0.3 ib, 

2. What searches should he made for incumbrances — law respecting 
judgments, &c,, p. 521. 

Official search under Cony. Act, 1SS2.,521 — ^liability of solicitor, 522 — ” 
usual searches, ih, — drainage loans, 523 — ceiiificato of search a part of 
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tlie title, 52i“— general Liw re-pe<*tlng jialgnn iK -jiulgiut nt- 
niiiler oM Luv, %\liat tlioy uitVctod, eiM wlut im y did r.^t aid » t. - 
docketing necessary as against pun a2T entiy in local tegig< r, 

a28— notice ot\ cffeet of, ok jutltriUMut taeditur a^'^i^tul in tguily, ok 
—effect uf bankruptcy, puicha--er witluait r.otiee pjotcitiHl by 
legal estate, (h , — effect id judgment utter contraid. d:5U -extiuidod !t‘ga! 
operatiiUi of jiulgiacnt" under 1 Cc 2 Viid. e, 110, . ddl - extended eipiit- 
able operation of judguient*> under 2d «il 21 Yict. c, dS , , dd2 -under 21 
& 2S Viet. c. 112,. odd— are judgment.^ \utliiit tli<^ Aet*^, ad 1 nq, 
— vliat property aifected by, add — V. J/*re/dc>b dd7 — 16 & 10 
Yict. c. le . . 5d8 it stq . — judgment a charge on unpaid purchase-money, 
&c., uiO— not a sale for Tuluo under 27 Elxz. c. 4, ih, — nor on an 
ecclesiubtical benefice, 541 — not on railway plant, ih. — creditor's ex- 
tended rights at Law and in Equity, ih. et se<j . — elfoct of registratitui, 
543 — equitable remedy, sale or foreclosure, /5. — summary order for sale 
under 27 & 28 Yict. c. 112, ih . — construction of this Act, 544 d m>j. — 
cases under it, 545 — Hatton x. I lay wood, 540 — w’hen a sale wall bo 
ordered under the Act, 548 — judgment creditors take subject to equities 
affecting debtor's lands, ih. — apriorities iniir se, 550 — lannedies under 
the now’ law depend on registration, 551 — under the 23 & 24 Yict. c. 38, 
ih. — neglect to re-register, its effect, 553--inirchaso with notice of un- 
registered judgment, how’ far liable, 554 — ^lucal registers, w'hethcr 
affected, eoo—satisfaction of judgments, how entered up, ih. — jiidg- 
nients obtained in one part of the kingdom enforceable in other part.N, 
556 — summary of judgment Acts, ih. — w’hat searches should now’ be 
made, 557 — clangers not remedied by searches, ih . — legal execution 
where elegit has not been registered, 558 — equitabh) execution, 550 — 
He JPojfe, its effect, ih. — in wEose names searchos to be made, 560 — 
general remarks on the present state of tho lawg ih. — fi‘ow’n debts and 
accountantships, 562 — ^I'egistration and re-registratieii of, 5i>3— -satis- 
faction of, how entered up, 564 — Us ytudens, ih. — w’hat is a, 566 — Court 
Bolls and local registers, ih. — ^bankruptcy, 567— annuities, 568 — re- 
covery deeds and acknowledgments by married W’omen, ih. — land 
drainage loans, 569. ^ 

3. Time for maJdng searches and inquiries, p. 569. 

Searches, &c., time for, 569 — unnecessary, costs of, not allowed, ih. 

CHAPTEE Xn. 

AS TO THE PEEPARATIOir OP THE COXVEYAHOE. 

1. General onatiers relating to, and the form of, p. 570. 

Purchaser prepares conveyance, 570— preparation of surrender of copy- 
holds, ih. — equitable interest, oil — ^preparation of, no acceptance of 
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title, ih . — as to separate coaTeyance of outstanding interests, 572 — 
(lisoiitailiiig deeds, 575 — statutory conveyance to railway company, 
‘ih . — incumbrances, bow to be dealt with, ih . — distinct estates, &o., 576 
— Act for Merger of satisfied terms, ih, —h.o’w far a satisfied term 
protects a j)urcbasor, 577 — Doe v. Jones, ih. — Cottrell v. Hughes, 57S — 
surrender of copybolds, 579. 

2. As to thejiarties, p. 580. 

IrYlio must be, 580 — judgment creditors, liow far, ih. — in case of sub-sale, 
581 — ^unnecessary parties, ih. — .ale by mortgagee, 582 — ^by mortgagor, 
'ih. — bankrupt, when a party, 583— dowress, ib. — assignment of term, 
wlietlier a sufficient bar of dower, ih. — effect of mortgage on right to, 
584 — dower, how far a subject for compensation, ih. — concurrence of 
dower trustee in conveyance, whether it can be required, 585 — Dower 
Act, what it does and does not extend to, 5S6 — whether husband should 
concur in conveyance by wife of her separate estate, 587 — or where 
wife is a bare trustee, ih. — construction of M. 'W. P. Act as to married 
w^omen trustees, 588 — as to the arrangement and description of the 
parties, 589 — admittance of one trustee on purchase of copyholds, ih, 

3. As to the recitals, p. 589. 

Object of, 589 — in disentailing assurances, 590 — in a release of claims, 
591 — commencement and frame of, 592 et seq . — their effect on operative 
part of deed, 594 — of vendor’s title, 595 — of written agreement, ih, — of 
objections, in deed of confirmation, 596. 

4. As to the consideration, words of conveyance, andy^arcels, p. 596. 

Con&idez'ation to be truly stated for stamp duty, 597 — fixtures, timber, 
&c., ih. — chattels passing by delivery, ih. — recital of sale, ih. — appor- 
tionment of consideration, ih. — on sale to sub-j>urchaser, 598 — on sale 
by retiring to continuing partner, ih. — on sale of goodwill, 599 — stock 
or annuity consideration, ih. — compensation, on sale to railway com- 
pany, ih. — operative words, 600 — on sale by a corporation, ih. — words 
of conveyance by tri^tees, ih. — ^parcels, how to be described, ih. — 
reference to a plan, 601 — on sale of land adjoining highway, 602 — 
reference to occupancy, ih. — falsa demonsiratio non nocetfih. — contract 
not evidence to explain conveyance, 603— description on surrender of 
copyholds, 604— on sale of mines, ih, — of reversions, ih. — general 
words implied, 005— fixtures, COG — easements, 608 — ^when grant or 
reservation implied, ih. — continuous and discontinuous, no distinction 
between, 010 — effect of general words being implied, 611 — right to be 
reserved must be expressly mentioned, ih. — ^what may be subject of 
reservation, 612 — ^new easements, how created, ih. — deeds, 613 — rever- 
sion and estate clause, ih . — estate clause, ih, — dower uses, ib. 
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liis tru^A i*, fUl Ay j<'::.,t tnn’Fo atid tiai-Uit'* in o«itiih^‘rL f. Ay 
Crowin ih. yaitn*^ iut * 1 '* 'ittnl in pnivliUM'-na-iny, /A .iLcrA*’-* !jai\ui 
clcA'ft, f)2 V- lAr iinlaiuiiity. ik — An* prinluctsnn tn tl» « iV2i] a* ki.MWy 
k‘(%iHenl iiinlrr iAiiv. Act, 027- "witli wkom Tender cuTeanini", 02 n * 
imituiil eoTcniint.s on buIo in Pk — ]aire1iinrrA covt'nant*^ *%hli 

vendor, /A — ten pnreliase o£ eepniy of rnlfiaptioiu 02A cd’ a nvu'-ioin 
ili. — f>£ leasclioAk, ih , — os to indemnity Ay puriAoM*!' of AaiikTU|tA 
leaselioklH, /A — on solo of loasekolds Ay t‘xccuioi'^, 020 indoiunity lAr 
vendor’s liabilities, 031 — covenant on piireliine <d minerals, 02 1~ in 
consideration of aiimiity, Pk — pnrcliajser nut exetaitiiijr, yet Aoiind in 
lkpnt 3 A)Y covenants, ih,- — ^vdiat covenants pi'tvper, dcaaded on Y. and P. 
siiminons, 02d — or '"grant” implies no covenant, ‘AAnniso” 
implies a covenant for title, 63G — covenant im^died vlnai, Pk — covenant 
fur title, not an estopx>ul, ih. 

ih As to draft and oujrossmoifj jn 037. 

Perusal of (baft, 637 — alterations in draft sliould be coiiiTimnicated, 03 S 
— ongrossinent, ih. — belongs to purcliasor, ih. — executed, and tlitai 
contract rescinded, ih. — vdiat is good dcHvery of a deed, 030. 


VoLTiaiE II. 

CHAPTEE XIII. 

AS TO MATTEES BELATIA'G- TO THE COMPLETION" OF THE PrEC'irAfeE. 

1. The cxtciUwu of the conmjance hj married tfomeny &c. ; conreijukce of 
trust estates uudtr the Trustee Acfo, p. 041. 

Yendor must convoy in person, 641 — assurances by married women, iiinAu’ 
tbe old law, 642 — genoial doctrinoof the separate estate, 043 — aclviiow- 
ledgment, bow taken, and general rules resi^ectiiig, G4u — assiiraiitHS of 
a married, woman’s copybolds, 048 — ^ber reversionary interests, ib . — lier 
terms of years, 049 — concurrence of bu&band wbon dispensed vitli, ik 
— ^Malins’ Act, 651 — assurances by married women, under M, W. P. 
Act, 1882 . . 652 — assurances by executors, ih. — by promoters of public 
undertakings to tbcmselves, 653 — ^by trustees, ih, — by mortgagees, 054 
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— ^vesting orders iiader Trnstoe Acts, Goo et &cj . — effect of sect, 30 of 
Oonv. Act, 659 — execution of instruments by nominee of Court, 660 — 
csclieat, 661 — stamps on Testing orders, ih. — Tcndor not a trustee 
Titbin tbo Act, ih. — coiive^aanco of lands on doatb of vendor, before 
conii>Iotion under Conv. Act, GG3 — ^pov^er of legal personal representa- 
tives to convey under V. & P. Act, and Conv. Act, 664. 


2. As to the discharge of incumhranceSf p. 665. 

Yeiidor liable for, until conveyance executed, 665 — ^retention of, out of 
purclia&e-moiicy, 666 — discharge of, tinder Cony. Act, ih . — succession 
dat}^, 667 — on sale iiiulor S. L. Act, 669 — on timber, fj . — on sale by 
trustees as apparent owners benoficially, — quietus, 670 — L. C. 0, 

Act, 1845, ih. 


3. As to the j>UTcIiaseA$ lutbilitg to see to the apflicaUon of trust purchase- 

money, p. 670. 

Statutory powers of giving receipts, 670 — ^Lord St. Leonards’ Act, ib . — 
Lord Cran worth’s Act, ih, — Conv, Act, 671 — difference between their 
provisions, ih. — ^purchaser’s liability in ordinary cases tested by inten- 
tion of author of trust, semlile, 672 — as expressed or imj)lied, ih. — how 
implied, 673 — ^how not implied, 6 74 —subsequent events immaterial, 
675 — cases where sale itself is a breach of trust, 677 — and purchaser 
has notice that the sale is unauthorised, 679 — ^voluntary conveyance to 
beneficial devisee, ih. — sale to provide for deficiency in personal estate, 
680 — ^purchaser when entitled to evidence of sale being in due rotation, 
ih. — purchase-money is payable to executor of vendor on his death, 
GSl — sur-^iving trustees, when able to sell, ih. — continuing trustee 
where no new trustee appointed, ih. — disclaimer by trustee extinguishes 
powers, ih. — ^trustee irregularly appointed, 682 — Ooohe v. Cranford, ih, 
— ^when surviving trustee can transfer the trust, ih. — effect of Conv. 
Act, 6S4 — all trustees should join in the receipt, ih. — tnxstees ap- 
pointed by Court, 6 ^ — power of trustees in cases of breach of trust to 
sell or release, ih. — ^power in case of unauthorised purchase, 688 — 
power to vary securities, 689 — ^whether as mortgagees they can release 
without receiving piirohaso-monoy, ih. — ^Trustees’ Eelief Act, payment 
into Court, imdor, 690 — application of purchase-money in payment of 
charges, ih. — distinction where estate is intended to be continuing 
security for legacy and where immediate sale is intended, 691 — gift of 
residue, ih. — testamentary charge of debts, how created, 692 — executors 
can soil, when, 693 — where there is more charge of debts, 694 — lapse 
of time does not destroy power of sale, ih. — ^Lord St. Leonards’ Act, 
sect. 16 . . 695 — sects. 14, 15 . . 696 — ^whether beneficial devisee can sell 
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dlittihi'-liuh p. TlH. 

rurelia.^e-iiionev kyetl by arbitration TU4 — mnlor L. C. < Aot. TuG— pro\ i- 
>i(ms of, as to aibitralion, TOG—increusod by intere4. rato of, TOs -- wluai 
]iayabIo in o<iiros of ib4ay, Uk — on statxAory pmv]ia>o, Tll—riirkt to 
intere&t, liowailbcted by wabting of xiarticulur estate. Ti2 — ^miTaluaticiii 
of timber or fixtures, T13 — effect of aijpropriation of purclia^e -money. 
TIG — wliat is a sufficient appropriation of tbe purcfiabC-inoney to relievo 
tlie piircbaser from j>aymont of interest. TIT— express agreement to juiy 
interest, TlO — Be Thme y. De Vhiue, 720 — ^latcr decisions, eifeet of, 722 
— ‘'yilful default,’' meaning of, 723 — conclusions to be drawn from 
recent cases. 724 — delay from adyei>c claim, 72C— aetpiie^'CeiuHn 727 -- 
dc 2 )Osit. //>. — c|uantity, ih . — yaiiationsin quality, 732— purcltase-moiiey, 
bow diininibliLMl 5 Hk — by ixrocecds of ebtato received by vendor, Uk-- 
deteiiorations, 733— abatement in re^pect of original defects, 737— for 
deficiency in quantity/ fZ>. — effect of expressions “ more or less/’ or 
tboreabouts/’ &c., 73G — Cordlnglei/ y. Checsclorourjh, Ih . — difference 
in qiialitjq 738 — interest on abatement, 739 — ^loss or gain on inyeNtment 
of piircliase-moiiey, — summary of law of compcimation, in tlio 

absence of condition, ib . — ^wbere condition excludes compensation, 74G 
— wliero condition proyidcs for it, ih. 

o, As to execution by the ^^arties^ p, 741. 


6. To udioiii^ and how ^ inirchase-money should hejnaid, p. 742. 

Old law, 742 — present law, ih. — ^to trustees, 743 — Cony. Act, s. 70. does 
not apply to, 747 — liability of trustees mter se, ih. — to agents, 74(5 — by 
cbeque, 747 — to joint yendors, ih. — ^wbore sale is made under power of 
attorney, 748 — on sale in bankruptcy, ih. — lien of third party, ih . — 
Trustees’ Eelief Act, 749 — sale to railway companies, 770— application 
of deposited moneys under the G9tli section of L. 0. C. Act, 770— appor- 
tionment as between tenant for life and remainderman, 774 — what 
evidence necessary on aj^plication for payment out of Court, 777— wdio 
are persons absolutely entitled, 7o8 — service on incumbrancers, 779 — 
re^inyestment, 760 — ^interest, 762. 
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7. i'iiihi it> (huh^ attisied cifplts^ ttc.j p. 762. 

PiirrlhisorY riu’lit io v!^.e., 762 -'on purdiaso of only part of estate, 

ih, '-v»‘inlor lint «»utitIo(I to retain because lie is under a covenant 
tif produce them, 766 --v bore the sale is under a trust for sale in a 
setileiuent. i7u- -liability of juoitgagec settling several moitgages by a 
single dead, 761 -ni'gativo evidence, Hk — attested coiiies, ih , — covenant 
for jiroduction, 706 — absence of tlucumcnts should be explained, 766. 

8. necessari/ io insure the fall ejfui of the executed conveyance ; — 

Ttyibfraiionf enrol nitnff d’c,, p. 767. 

Hegistration in l^fiddlescx, 767— extends to what documents, (S:c., ih, et 
— \Yhat interests are excepted from the Acts, 769 — local registries 
superseded, v lien^ the laud is rt gisiered under the Laud llegistry xlct, 
770 ~ registration of viil, Hu — eltect of not registering will within pre- 
scribed period, 771 — 67 & 68 Abet. c. 78, s. 8. , 772 — title niarlvotable if 
heir concur, ib . — incni >ridl, its contents, 776— attestation, ih, — ^York- 
shire Legistries Acts, 18Sd and 1886.. 774 — Bedford Level Act, 776 — 
Mortmain Act, ///.—enrolment of assurances omitted to be enrolled, 
777 — on sale of land already in mortmain to a charity, 778 — Beligious 
Buildings Site Act, 1868, ih , — lands within the Duchy of Cornwall, ib, 
— disentailing deeds, ///.—consent of protector, 779— entries and enrol- 
ments of disentailing deeds of copyholds, ih. — where tenant-in-tail is 
bankrupt, 780 — consent of protector, ih. — entry on Court Bolls of copy- 
hold assurances, 782 — indorsed notice of conveyance, when expedient, 
783 — notice to trustees of purchase of equitable interest, ih. — to moit- 
gagee on purchase of equity of redemption, 784 — admittance to copy- 
holds, ih. 

9. As to stamps, p. 785. 

Deed tm stamped not evidence, 786 — ^what is ‘^conveyance on sale,” ih . — 
may be stamped after execution, ih . — duties under 17 & 18 Yict, c. 126 
and 63 & 64 Ahct. c. 97 . . 786 — ad valorem duty payable, 787 — on what 
consideration, ih . — on valuation of timber and fixtures, 788 — on life 
annuity or stock, 789 — assurances to friendly societies, 790 — building 
leases, 791 — scale of duties under 63 & 64 Tict. c. 97.. 792 — commis- 
sioners may determine i)roper amount, ih , — certain conveyances ex- 
empted from increased duty, ib . — vesting orders, 793 — apportionment 
of eomsideratiun, ib. — duty on sub-sale, ih. — none on deed of confirma- 
tion, 794 — on collateral deeds, ih , — and du^dicate, ib , — copies of Court 
Boll, ih . — conveyance by several owners, 706 — deed with double opera- 
tion, ih, — matters not involving additional duty, 797 — deed stamp 
unnecessary, although ad valor an duty less than deed stamp, ih . — 
appropriate stamps to be used, ih, — presumption as to stamps, ih . — 
alteration of instrument, 798 — ^land abroad, ih. 





10. Js cods, p. 

Of eoiiToraziec, piireliaser pays, 798 — of oxooutidii, yozi^lor pav". 0^ - 
getting ia legal estate, 709 -of MUToiuIer and ealnJitai.< e tu n*py- 
liolds, SOI- of lease, 802 — of coiiveyauee in enn-ideiatien of r» ly- 
charge, Hk — of sale under L. i\ V. Act, ih.- of piiului^o^ 

money, &c., 801 — v^liero there has heon a re-«^ ttleniont sii'co tlie 
purchase, SOG — what is a “ wilful refusal'’ to coiiToy uiuler the ^’Hh 
bcction, SOS — what is ‘‘adverse litigation," 809— co'^ts of Mwice anil 
appearance, '/5, — ^how costs arc apportioned where ilic*re are M-vnuI 
companies, 811 — co^ts under later Act, hut incorporating cailier Act ' 
than L. C. 0. Act, S12 — jurisdiction as to costs not enlarged hy Judi- 
cature Act, 813 — co&ts of arhitration under L. C. C. Act, lb,— additional 
cxj)cnso3 if estate is encumhered, <Jcc., 811 — trustee, solicitor, 8ld-- 
taxation of conveyancing costs under G & 7 Tict. c. 73, lb,— at indanco 
of c. q. t., 819 — under general jurisdiction, 820 — under 8 & 9 Yict. 
c. 119, fZ).— -Attorneys and Solicitors xict, 1870, Ih, — Solicitors’ Ile- 
mimcration xVcfc, 821, 


GHAPTEE XIV. 

AS TO THE EFFECT OF THE COA^TEYAlsmE OX TIEE RELATIVE lUailTS OF 
YEXEOU AXD PUECirASER. 

1. Venchr^s lien on estate for lutixiid iniTcliase-mo)taj , p. 82d. 

Vendor’s lion, 824 — general nature of, and incidents to, 825 — is not an 
express trust within 3 Sc 4 Will. 4, c. 27 . . 820 — nor wuthin Lo< ko 
lung’s Act, 827 — hut is within the Amondment Act, Ih.—i^ a’-.dgiiahle 
hy parol, 82S — marshalling for, ih , — ^liow lost or waived, 829— ]'ie- 
bzimahlc intention either way may he rohiittocl, 832— lien, how lot as 
against third parties, 833 — ^none implied in favour of dis(|ualified pcirtit‘>, 
il, — is protection against imrchascr’s judgment crcditois, 831- illegal 
contract, il. — on sale to railway company, 835 — how enforced, lb , — 
against railway company, 830. 


2. Whdlitr the vendor has any remedy If estate has been said at an undtr- 
(ulne, or more has hecu conveyed than ^vas lidemkd, p. S37. 

Not fur mistake as to extent or value of propertjg 837 — or extent of his 
interest, ih. — ahtcr, if pro])oity not intended to ho dealt with is cun- 
veyod, 838 — or if being ignoiant or distressed ho stdl at undervalue, 840 
• — general rule as to distress, 841 — ^inadequacy of consideration, Ih.— 
niiitiial ignorance, 842 — uncertain amount of imrcliaso-money, Ih,— 
want of professional advice, 843 — wEat relief formerly given on sales 
of reversionary interests, 844 — what interests were reversionary within 
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iliA V. Tldmht, 8 IG— family arraiigciiioiits not within 

tlio nih\ MT—atloquaey of con‘'iileration,liow tMorminecI, 819 — change 
ma*Ie hy 81 Ticf. v. I . . 830— elf'-ct of the Act, 831 — sale fraudulent as 
again 'st tenaiit-iii-tail, a4tle at suit of remainderman, 832 — terms 
of ivliof, 838 -ae* [11 ie sconce anti eonfirinatlon, 833 — distinction between 
tlio right and the remedy, il\ — conveyance, when refoiined in Equitj^, 
83G “pre-ervation of estate jicndtnte Utt\ /3.— illegal, motive for pur- 
chase, Uk — [unvers of Divorce Court to rectify marriage sottlcmonts, 
837. 


3. ViiiihdB rit/Ids of jire-ctnpiion iinJer Lands Clatcses Consolidation 
Jefy 1813, p. 837. 

Provisions of Act in respect of sujierfliious lands, 857 — sale must be 
absolute, 838— test of land being superfluous, ih , — cases where right 
of re-piirchasG arises, ib. — adjoining owner may acquire title under 
Stat. of Lim., 830 — cases where the right does not arise, ih . — ^what is a 
^^town,^’ SCO — what is land ‘Aised for building puiqmses,” 801 — who 
are “ adjoining owners,” ik 

4. Vendor’s remedies ai Law and inEqiiiti/ on picrcJiaser’ s covenayits, p. 802. 

Covenants classified, 862 — distinction between affirmative and negative, 
ih , — true principle of negative covenants running with land, 863 — 
instances of negative covenants running, 864 — not a:ffeoted by rule 
against perpetuities, 863 — ^burden of affirmative covenants never runs, 
ih . — benefit of covenants made with owner of land, il . — restrictive 
covenants on sale of building estate, ih . — ^principle of these cases, 866 — 
constructive notice of covenant, sufficient, 868 — ^remedy upon, 8G9 — 
how far affected by acquiescence, 870 et seq . — covenants o:fionding 
against rule of perpetnities, 875 — covenants lor title and production, 
876 — ^liability on, how aSected by bankruptcy, 877 — not affected by 
alienation, ih. 

o. FurcJiaser’s remedies on vendor’s covenants, p. 877. 

Who entitled to benefit of, 877 — ^benefit of covenants for title runs 
■with seisin, ih . — alienee must claim by privity of estate, 878 — coven- 
antor need have no estate, ih . — in reference to copyholds, 879 — a 2 )por- 
tionment of honeiit of, on sale in lots, ih . — remedy on equitable 
assignment, 880— inability to give legal covenant for production, ih, 
— ^lu'cach of covenants for title, 881 — Statute of Limitations, ih . — 
ordinary covenants for title, how broken, ih . — ^meaning of common 
expressions in, 884 — covenants against known defects, 886 — ^for further 
absurance, 837 — covenants for title, how usually restricted, 888 — ■ 
classiliealhm of, 886— "who may sue for breach, 801 — damages, 892— 



'^"lietlier tlie raliic of improToment^ can be rocoToruI, 8ft |— 
on liability of tenants in common, 8f)o — ralea-'o by inoityayra, //.. - 
action against cIoTisce, ?7).— damages ^'lien cLuma]>le a^ debt in ail- 
ministration action, 896— -not apportioned, 897- eover.:n;t> lolinnl 
against in Equity, H. — vendor’s covenants otlier tlian for title, i/b— 
execution of deed by plainti:^ unnecessary, Hk 

6. Furclicmr^s remedy in Eqnity under special circumstances^ if title yrdee 

defective^ p* 898. 

Piircbaser -witb. defective title, v/’ben relieved in Equity, 898- -fraudulent 
concealment, /?).— distinction betvreen rescission and setting aside after 
completion, ih. — vliat siifBcient to set aside, 900 —Iraiid of agent, //a— - 
ternib of relief, 903-- allowed to follow x>urcliaso-inoney, ih,~ action for 
compensation not sustainable in absence of condition, 901~-elYect of 
condition after convc 3 ’ance, —remedy on condition baired after six 
years, 90o — action for damages after conveyance, ib, 

7. uls tu purcJtastr's right to jay of incumljmnccB out of iDqniid pvrclinse- 

')no)iey, p. 905. 

Purcbascr’s riglit to pay off incumbiances out of, 907 — out of money 
paid to coiiimun agent, 90G — purcliascr buying up incumbiances, 907. 

8. Purchaser's remedy in Phjuity f he buy his own estate, or f lands are 

oniiitid from coiiveyance, and as io fiirilur assurance /a Kguiiy, and hy 
Statute, p. 007. 

Purchaser buying liis own estate, relieved, 907 — whether so if ho buy 
estate wliicE has no existence, ib.—ox which the vendor knows to be 
utteily woitliless, 90S — lands shown to him, or accidentally omitted, 
ib. — subsequently acquired interests, 909 — further evidence, 911 — 
estoppel, ih. — voidable estate, liow confirmed by tenant in tail, 912 - 
indemnity, 913 — fire policies, ih, 

9. Js ia the general rights and liabilities of purchaser inaltr eonceyaitce, 

p. 914. 

Purchaser’s riglit to rent, 914 — ^Apportionment Act, 915— to sue for breach 
of covenant, 91 G — to re-enter, ih. — severance of reveision, effect of, 
917 — purchase hy lessee, 918— -use and occupation, ih.- lairchascEs 
will, how affected hy conveyance, ih. — purchase of equity of redeiii])- 
tion, ih. — provisions of, and cases under, Locke King’s Act, ^^20™ the 
Amendment Act, 1867.. 923 — xlmonding Act, 1877, /5.— criticEm on the 
Act, 924— law prior to 1877, ib. — conveyance of equitable estates, fr25 
— conditional conveyance and mortgage distinguished, f 5,— damage by 
prior act of vendor, 926. 
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CTIAPTEE XY. 

AS Ta TtfK i:FrErr of thk oownrAXcE ox tee abtersb rjanrs of 

THIUl) 1‘AllTIES. 

1. Pi(r>Jt i<t t y'tlHttui jirifhdtil hi/ hyul estate agninsf yiaor claimants^ 

p. 927. 

It 0 (|naL iogal (\stiite provaiP, 927 — ^purcliaser buying without 

nutieo, ja'otrcltHl by legal cstato, ttIich, ih. — ivliere fratitl procured by 
stranger, 929— -^’liero fraud is bj" person in fiduciary position, ih. — 
vlien^ Tenilor's title depentls on forged deed, 930 — ^wbere legal estate 
acipuired Iiy diltereiit title to that deduced, 031 — notice of better right 
to call for legal estate, 932— legal estate got in from unsatisfied incum- 
braiicor, 933— no distinction on principle between satisfied and unsatis- 
fied incumbrancer, ih. — distinction between tacking and depriviag owner 
of legal estate of his rights, 93d — host right to call for legal estate is 
protection, 93o — rule as to notice extends to further advances, 936 — 
endorsed receipt under Building Societies Acts, ih. — defence of pur- 
chaser for value without notice, 939 — ^the doctrine explained, il . — Lord 
Y^estbuiy’s classification, 940 — effect of Judicature Acts, ih. — relation 
of the doctrine to the administrative jurisdiction in Equit}% 941 — ^pos- 
session of legal estate not necessary to defence, ih. — Ind, Goope & Co. _ 
T. Eminersorij ih. 

2. Purchaser ivith mere equitahle title is postponed to prior equitahle 
claimants, p. 942. 

Between mere equitable claimants prior title i:)rGvails, 942 — mortgagees 
by deposit bound by secret trust, ih. — no priority by notice to owmer 
of legal estate of land, 943 — premature notice on equitable assignment 
of chose in action, 944 — concealed incumbrance thrown wLolly on puisne 
equitable purchaser, ih. — charities, ih . — purchaser of equitable estate 
from trustees postponed to cestuis que imist, 943 — effect of negligence on 
2 )riority of equities, ih. 

3. Purchaser, hoiv far protected against defective execution of powers ; against 
prior claimants ivho have encouraged Mm to purchase; and hy Statute 
ill various cases, p. 946. 

Belief against defective execution of powers, 946 — 22 & 23 Yiot. c. 33, 
ih. — against incumbrancers encouraging purchase, 947 — effect of mis- 
representation, 948 — of standing by while expenditure is being made 
on the property, ih. — reversioners, whether bound, 949 — omission to 
take deeds, 950 — effect of negligence as to deeds on priorities, 952 — 
protection of purchaser from bankrupt against his trustee, 954 — ^what 
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aro older and dispo^jitii n (d iMukriq % i.- i< | i;t< d owiiordup, 

Odd- piireliaser of ot|uiiaI)le iiiforost, how i or ]fU.'t«vad oja.’n^t piior 
laiikriiptey, d\-— })roteetiuu agaiiuvt jiidgnasit tnditoi*., iUd* t!< fu 
iu fuiCto or rccoveiiob, — anti in other eoi^tN, 

4. .Is to prit rifp niuhr p. dds. 

Under old law piotectiou agaiii'-t unregidured detHK, piit*r regidia- 
tion coiielubive at Law, lait not in Kquity, J>.*—rule in rapiity, //<. - 
iiotiee noces^ary to pod pone regidircd dt'od, iHH) — priorities of regiv|**ro«l 
iiistiTiinent^, lidtr 9dl— effect of Yorkslim^ Et'gidrios Atd*^, UM 

and 1880 , on iiilo as to priorities, Ih , — purchasers title, how iiupeiu li- 
able under the Acts, 96o~ priorities under Pines and Iiccoveries 
Abolition Act, 99)0. 


0 . As to ? 20 sf/ce; u'/iat it is, Jiotv it may he prond, and its ejjtci; of void 
or roididde ebtutis, and rohiutury or fraudulent conn ija) ices ; cijidiahh 
relief atjainst jatri/atst-r, with notice, Oho. 

Xotico of unregistered assurance or judgment must be actual, 9(>o— 
notice to trustees, 9(i6 — to solicitor, is notice to client, Hl — when, by 
Tihoiu, and Iiuw, to bo given, 9G7 — of construction of doubtful instru- 
tiient, 9G9 — coiistructivo notice, nature of, ih . — jirojHidtions of Wigram, 
as to, 971 — negligence may amount to, 972~-notice of fact 
leading to other facts, Ac., 973 — ^from idij’^sicul facts, 074 - from posses- 
sion or occupation, 975 — from p)ayment of rents, 976 — of late occupa- 
tion, 977 — of legal estate being outstanding, ih. — of facts which ought 
to have been known, ih. — from deed being executed in unusual way, 

978 — ^from neglect to inquire, ih. — ^from neglect to inquire for deeds, 

979 — condition for short title does not preclude notice of everything on 
full title, 980 — cases whore purchaser is not alfected with notice, 9M — 
lis pendens, 982 — effect of notice of past tenancy, 983 -extent of iioiico 
from oeciii^ation, 984— none, from deed not forming necessary part of 
title, 985 — from ambiguous recitals and statements, 080 — neglect to 
examine title deeds, 987 — notice to counsel, Ac., notice, ib. — altera- 
tion of law by Cunv. Act, 1882, s. 3..98S — client, how far affected by 
notice of fraud of solicitor, 991 — classification of the casts, 992 — 
tendency of recent cases to restrict doctrine, 993 — communi- 
cations, ih. — ^w’ho are, and wiio are not, within the rule, 994 — to wiioni, 
and to wkat documents, the iniviloge extends, 995 — effect of notice, 
996 — of void or voidable estates, agreements, Ac., 997 — Jlayuire v. 
Annsirong, 999 — ^purchaser can avoid, when, lt)f)0 — ^j^iircha&er of void- 
able lease, entitled by estoppel, 1001 — of fraudulent or Amluntary con- 
ve^mnees, Ac., immaterial, 1002 — 27 Eliz. c. 4, ih. — ^wUo are purchasers 
witMn the statute, 1003 — ^what conyeyances are fraudulent witliin the 
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statute, it. — adequacy of considexation not material, 1005 — asBigiunent 
of leaseliolds, liow far a consideration, per se, 1006 — post-nuptial sottlo- 
ment, -wlion suj)portoil, 1007 — conYoyance to cliaritjq 1008 — ^marriage a 
sufficient consideration, ih . — doctrine of election, ib , — invalid marriage, 
not a consideration, 1009 — distinction between ante-nuptial and post- 
nuptial settlements as to parties to sue upon them, 1010 — ^limitations in 
a marriage settlement in favour of collaterals may bo supported, when, 
1011 et seq, — marriage settlement maybe fraudulent, 1017 — bond fide 
settlement by indebted settlor, ib. — consideration, not expressed, may 
be proved, 1018 — distinction between creditors^ and other trust deeds, 
1019 — heir or devisee cannot set aside voluntary deed, 1021 — settle- 
ments with power of revocation, fraudulent, ih , — expediency of 
inserting jDower of revocation, 1022 — settlements of personalty not 
within the Act, 1023 — purchaser protected by his vendor’s want of 
notice, ih , — settlements to defraud creditors void under 13 Eliz. c. o, 
1024 — what property is within, 1025 — tests of validity, 1026 — ^who may 
impeach, 1028 — voluntary settlements voidable under Bankruptcy Act, 
1031 — on what terms purchaser evicted, 1032 — ^if estate belong to infant, 
1034 — Statute of Limitation begins to rumon conveyance by trustees, ib. 


6. As to contribution to paramount charges, p. 1035. 

Contribution by purchasers iiiter se, 1035 — consolidation of mortgages 
extends how far, 1036 — arises in foreclosure and redemption action 
equally, 1037 — effect of Oonv. Act, 1038 — effect of common charge 
supposed to be invalid, ih. 


7. As to rights of third parties, after conveyance in various cases, p. 1039. 

Provision in L. C. C. Act, 1845, for purchase of omitted interests, 1039 — 
incumbrancer has no claim against vendor for purchase-money, when, 
ih, — conveyance of og^iiity of redemption to mortgagee, 1040 — limits of 
the doctrine of Toutmln v. Steere, th , — mortgagor buying from mort- 
gagee may not defeat mesne incumbrancers, 1042 — mortgagee selling 
after foreclosure cannot revert to collateral securities, ih. — purchaser 
from mortgagee hound by agreement with mortgagor for redemption, 
1043 — effect of purchase by judgment creditor of part of lands extended, 
ih, — of purchase hy one of several tenants in common of manor, ih , — 
conveyance determines parol licence, ih, — ^purchaser of part of rent- 
charge may distrain, 1044 — effect of release of part of lands from rent- 
charge, ih, — purchaser, wffien liable for nuisance, 1045 — ^liabiHty of 
leaseholder after sale, ib. 
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CnAPTEr. XTI. 

AS TO TliE lilGIIIS, rXDEU THE COXYEYAA’CE, OF JOINT mu UA'-EFS. 

AND 3*EIlSON^ OTHEF THAN THE NOMINAL I TFO UA>1:K^, 

1. ^Is to joiht jnocJiasfVS. p. 1017. 

PuivliciNcrs joint tenants at La^n yIioii so iu lltpiity, 1017 d 

tenant's lieu for exiaanliluie, lOoO- livilnlity t>t‘ t<*iiant in eoinnuai to 
account, lOal -iulyantaa'o ^ociiivd by ]uitner enures to iHaielif of co- 
pjiitiieis, ih. paitiuT in sp(H‘ulatioii mu^t confuini to ayrooment, 10d2 
— laud btnya:lit for ]>artncr-'liip purposes is personal esLit«% Hk- '^liere 
tlie partner^liip trade is merely ancillary to tlio land, Ib,— land of sur- 
Tiving pai tiler Y lion ro-coiiTerted into realty, 10o3- trust for co-piir» 
chasers, bow proved against nominal pnrcliasors, Ih . — declaration of 
tiiibt, by whom to be signed, 1004, 

2. to jnirckascs in ilie name of a nominnl purclinsei\ p. 1004. 

If third persons pay the consideration, a tiiist results, l()04~paynient 
proveable by paiol, 1006 — coiivcyance may be shown to bo a mortgage, 
1007 — jeo’/aa j^eJzixst results on purcliase in name of wife or child, 
/?;. — prcsumxition of advnnceinont may he rebutted, 1009 -b}^ what 
tonteniporaneous acts or ciicimi stances, lOOO—piior adYancenieiit, 
whether material, 1061 — by wbilt subseipient acts or circumstances, 

1062 — election, ^0.— hiTestnient of moneyas part of sottiement fund, 

1063 — piu’chasos in name of child or wife not within the 27111 or 13th 
Eliz., scinlle, ib. — wdiether valid in case of bankruptcy, 1064 — resulting 
trust inaj^ bo rebutted on purchase in name of stranger, 1060 — purchase 
with trust mone}', /0.~- purchase with wife’s separate estate, 10()6 — 
remedies of cestuis que trust on purchase in breach of trust, 10()7- “ 
purchase, when taken to bo in peifoimance of liability to settle, 106S - 
wEo are bound by the ccjuity, 1069 — expenditure on settled land, not a 
satisfaction of covenant, 1070 — covenant to settle, wiio may enforce, ih. 

CHAPTEE XYII. 

IlEMEDIES AT LAW FOR BREACH OF COf^TRACT. 

1. Purchaser’s remedies against vendor, p, 1071. 

Vendor in default, purchaser’s right of action, 1071 — agents may sue and 
be sued, when, 1072 — their powers and liabilities, 1073 — signature by 
agent, form of, 1074 — auctioneer may be sued for deposit, 107o— -what 
recoverable, ih. — ^wEat damages purchaser canrecoyerin action on con- 
tract, 1076— wiiat he cannot, 1077 — damages generally for breach of 
contract, ib . — ^wEat, on sale of land, 1078 — Bain t. FotliergiU, 1081 — 
limits of the rule, 1083 — death of purchaser, personal leprcsentatives 
may sue, 1084* 
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2. Vcndor‘‘8 remedm at Law against ;pur chaser, p. 1084. 

Eiglit of action in vendor or liis representatives against purchaser and his 
representatives, 1084 — vendor cannot recover whole purchase-money, if 
no conve^-ance, ih , — can recover title deeds, 1085 — purchaser in posses- 
sion, how far liable for use and occupation, ih, 

3. Plaintiff, how far hound to perforin his part of the agreement before 
action, p. 1086. 

Performance of contract on part of plaintiff, how far necessary to support 
action, 1086 — mutual agreements, when dependent, 1087 — ^may be inde- 
pendent, ih, — refusal to perform is immediate breach, 1088 — action on 
security for consideration, what a defence to, 1089 — deposit, ih. 


4. As to the agreement, hoiv affected hy parol evidence, p 1090. 

Part performance, doctrine of, not recognised at Law, 1090 — parol evidence 
inadmissible to vary contract, ih, — how far admissible to explain, ih . — 
Lyle V. Richards, 1092 — ^in case of collateral agreement, 1094 — subse- 
quent acts immaterial, ih. — undated instrument operates from what 
date, ih. 


5. Grounds of defence at Law, the agreement being admitted, p. 1095, 

Original invalidity of contract, 1095 — or subsequent waiver, 1096 — or 
release, 1097 — or satisfaction, ih, — or Statute of Limitations, ih, — or 
impossibility of performance, ih, 

6. Remedy hy Mandamus against Railway Companies, t&c., p. 1098. 
When granted, 1098 etseg . — action of mandamus, 1101. 


^ CHAPTEE XVIII. 

AS TO sPEcmc perfoumajstcb. 

1. Matters relating to the jurisdiction, p. 1103, 

Specific performance, the primary remedy in Equity, 1103 — damages may 
now be awarded in Equity, 1104 — only given when a suit for specific 
performance would lie, ih. — inadequacy of damages, the principle on 
which specific performance is decreed, 1105 — ^jurisdiction not confined 
^ to contracts for sale of land, ih. — extends to what chattels, ih, — where 
the land is out of the jmisdiction, 1107 — ^vendor may sue no less than 
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piircEasoTj HOT — ^building contracts, 1108 .^o/.~cniitra(‘t for saH of 
goodwill, 1111— contract of partnersliip for yearly teiiaiioy, 1112 - 
against railway company, /7?.— jdaintiif can now obtain legal and 
ablo relief, lllo—specific ]}erformanco, when di'crcod, altlioiigli con- 
tract may vest estate in purcbasor, ih . — tbo relief is purely discre- 
tionary, ib. 

2, ihj ivIloui SjiKciJic j^U'/ormance may be enforced^ p, 1114. 

At suit of purchaser or bis representatives in interest, 1114 — or of vendor 
or bis representatives in interest, ih . — contracts under Settled Land 
Act by successor, ih . — Commissioners of Woods and Forests cannot 
sue or be sued, lllo. 


a. Aijai)ist whom syeAJic ’performance may be enforced, j). 11 Id. 

Against vendor and parties claiming under bim by subsequent title 
(except purebasers w’itbout notice), 11 Id — or under prior title wbieb bo 
niigbt bavo displaced by conYe 5 'ancc, 1117 — contract for sale by one of 
several executors, 11 IS— contract for sale by a voluntary settlor, — 
disability of mariied women to contract at common law, 1119 — oiTect 
of Finos and Becoveries Act, ib, — contract as to separate estate or under 
power, 1120 — effect of restraint on anticipation, 1121 — busband may 
enforce wife’s contract for purebaso, 1121 — wife, bow far bound after 
bis death by husband’s contract as to her chattels real, 1122 — power to 
contract under M. W. P. Act, 1870, — M. W. P. Act, 1882 . . 1123 — 

power of married woman to contract under the Act, 1124 — power to 
contract as to land-tax, 1125 — ^vdietbor wife may adopt husband’s 
contract, ?Z>, — vendor’s contract not enforced against parties claiming 
under prior absolute title, ih, — ^purchaser’s contract enforced against 
himself and bis representatives, 1126. 


4. As to the parties to the suit, p. 1126. 

Practice under present rules as to parties, 112G — ^parties to contract in 
general, solo necessary parties to suit, 1127 — imrcbasor cannot join, as 
co-defendants, receiver or steward, ib. — or parties claiming adverse 
interests prior to the contract, 1128 — ^person interested in contract, and 
bound to convey, not a necossarj^ party to vendor’s suit, ih, — ^purchaser 
of one lot, bow far necessary to action as to other lot, 1129 — agent or 
auctioneer, ih. — death of vendor, effect of, upon parties, 1130 — aliena- 
tion of vendor’s interest, 1131 — cestuis epue trust, when unnecessary 
parties, ih, — death of purchaser, ib, — alienation of purchaser’ vS interest, 
1132 — purchaser when not a necessary party to the vendor’s suit, ib . — 
third-party procedure, and by counterclaim, ih. 
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5. As to how the 2 A<'(i iiiiff' s case may he susfawed m the absence of a written 

agreement, — fraud, part performance, admission by defendant of parol 
agreement, parol variation of written agreemeiit, p. 1133, 

Written agreement when dispensed -with, 1133 — on the ground of, 1st, 
fraud, ib. — 2nd, p>art performance, 1134 — ^princij)le of the doctrine, ih. 
— its limits, 1135 — ^what acts sufficient, 1136 — ^what insufficient, 1138 — 
application of the doctrine to contracts of corporations, 1139 — change 
of residence, whether sufficient, ih. — marriage is not, 1140 — part per- 
formance of parol ante-nu2:>tual agreement may he, 1141 — expenditure 
hy tenant insufficient, 1142 — Mnndtj v. JolJiffe, 1143 — retention of pos- 
session with verhal notice of intention to exercise option of taking 
lease, 1144 — ejectment hy yendor after acquiescence in expenditure 
restrained, ih. — ^remainderman not hound hy parol contract of pre- 
decessor, 1 145 — ^plaintiff how far hound to show precise terms of con- 
tract, ih. — separate lots, 1147 — sales hy auction and in bankruptcy are 
“within the statute, ib . — 3rd, admission of agreement, and statute not 
insisted on, 1148 —purchaser cannot in general enforce specific per- 
formance of written contract with parol variation, 1149 — subsequent 
parol variation, enforceable only if part performed, 1150 — statement of 
claim should allege performance of condition precedent, ih. — sprayer for 
general relief under old j)ractice, 1151 — ^present practice, ih. 

6. As to grounds of defence negativing plaintiff^ s right to specific perform- 

ance, except with a variation of the original written agreement; viz., 
fraud, mistahe, misrepresentation, imfulfilled promise, parol variation, 
&c., p. 1153. 

1st, Fraud or mistake, aifecting the terms of the agreement, 1153 — 2ndly, 
fraud, mistake, or suiprise, inducing defendant to enter into agreement 
misapprehending its effiect, ih. — ^hut mere suspicion of fraud insufficient, 
1155 — and mistake if relied on must be clearly proved, 1156 — Srdly, 
misrepresentation or unfulfilled promise, inducing defendant to enter 
into agreement, knowing its terms and effect, ih. — effect of non-per- 
formance hy plaintiff of j^arol representation, distinct from contract, 
1157 — 4thly, subsequent jmrol variation part performed, 1159. 

7. to grounds of defence negativing in toto plaintiff^ s right to specific 
performance ; viz., personal incapacity, nature of contract or fraud, 
&c., &c., attending its execution; matters relating to the estate, title, or 
consideration, plaintiff^ 3 conduct, <&c., after contract; election of other 
remedy, p. 1160. 

1st, Personal incapacity to contract on part of defendant, 1160 — ^intoxica- 
tion, ih. — personal incapacity on part of plaintiff, how far a defence, 
1161 — 2nd, matters relating to the contract, &c. : illegality, 1162 — 
interference with rights of a third party, 1163 — ^inability of Court to 

€ 2 
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execute contraetj lltll — impolic}*. /Z^.—broaeli ef tru-^t^ ap:ree“ 

laeiits fer separation , ih . — idcnt i-ontraet l^y utreiit, ai^roe- 

Bieiit for a partiuTsliip, /k— contract containinic ne^rative aial piwitivo 
terms, 11 67“ prineijde of jnriMlictiiui propu^rd hy laml Solhoriie, lll^K 
—contract.^ between brewcis ami publicans, lUJi? karddiip, 1170 - 
breach of tnmt, when a defence on groinal of liuiahbip, 1172- liardsldp 
w^hen not available a^ a defence, 1170 hardship on members of a cor-^ 
poratiom ih. - hardship, w'hen ascertained, /7n “mistake, 1174— -fraud, 
117a— duress, //j. - misrepresentation, //j.— w.int of mutuality of re- 
medy, whether a defence, 1176— theory of the foundation of the doctrine, 
1177 — where vendor having no title contracts to sedi, 1170— where pur- 
chaser repudiates on discovery, 1180 — contract depending on condition 
precedent, ih.- diilleulty on assignment of contract for lease, 1181 — 
nominal contractor, 1182 — insertion of penalty, 76. — inability to recover 
damages at J/aw, 1183 — contract incapable of com j)leto performance, 
1184 — 3rd, matteis relating to the estate: original defects in, ih . — 
public nuisance, ih . — public inconvenience, 1185 — destruction of estate, 
ib. — 4tli, matters relating to the title : want of, considered as a vendor’s 
defence, f6.— where available, 1186 — impossibility t lie true ground of 
the decisions, ih . — or mistake, 1187 — vendor generally bound to con- 
vey part of estate with abatement, ih . — rights of vendor under condition 
for rescission, 1190 — no abatement for defective title, 1191 — difficulties 
and exceptions to rule, 1192 — indemnity neither given nor taken, 1194 
— vendor’s and purchaser’s rights as to abatement, not reciprocal, ih . — 
purchaser’s right to, w’hen lost by knowledge of defect, 1195 — when not 
so lost, 1197 — vendor bow far bound to make good interest contracted 
for out of his own higher interest, 1198 — distinction between rights of 
purchaser as plaintiff and defendant, ib . — want of title, where a defence 
for purchaser declining abatement, 1199— several lots, 1203 — benefit of 
defence, how lost to purchaser, ih . — immaterial defects in title, not a 
purchaser’s defence, 1205— 5th, matters relating to coiibideration, 1207 
— inadequacy of, when a vendor’s defence, ih . — on sale of reversionary 
interests, 1208 — sale of unascertained interest, 1209 — whether question 
of inadequacy excluded by uncertainty of consideration, ih . — failure of 
contingent consideration, 1210 — excess of purebaso-money, w^hen a 
purchaser’s defence, 76.- — ^future consideration which cannot bo enforced, 
1211 — when price fixed by valuation, ih. — 6th, conduct of plaintiff 
after contract, when a defence, 1212 — release, waiver of, or delay to 
enforce the contract, ih . — what delay in bringing action a defence, 1213— 
conduct of plaintiff, waste of estate, 1215 — ejectment of purchaser right- 
fully in possession, 1216 — inability of vendor to perform material stipu- 
lation under contract, ih . — or act of forfeiture hy purchaser in posses- 
sion, 1217 — election of remedy, action brought and damages reco- 
vered, ih. 
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8. As to ilie proceed h}gs in the action ; — wz., payment of purchase-money into 
Court ^ reference of title and proceedings thereon^ decree for plaintiff, 
conveyance, decree dismissing action, p. 1217. 

Purclaaser in posseasion, when ordered to pay purchase-money into Court, 
1217 — or allowed to elect either to pay or vacate possession, 1219 — 
receiver, 1220 — where railway company has entered into possession, 
before payment of purchase-money, ib. — occupation -rent, 1221 — public 
body not proceeding under statutory powers, treated as ordinary indi- 
vidual, 1222 — injunction against waste, /Z). — against exeicise by vendor 
of his legal rights, ib , — on sale of next presentation, 1223 — reference 
of title before hearing, ih, — frivolous defence, 1225 — question of title con- 
cluded by decree, 1226 — ^practice under V. andP. summons, ih. — no con- 
tract, il). — objections to title, what are, for purposes of motion, ih. — 
order refused on ground of delay, 1227 — or waiver of title, ih. — order of 
reference, subject-matter and form of, ih. — ^proceedings onreference, 1228 
— purchaser need not accept doubtful title, 1229 — meaning of “ doubt- 
ful title,” il. — practice as to, ih. — ^^mrious classes of doubts, 1230 — 
classification of decisions, 1231 — ^i. titles too doubtful to be forced on 
purchaser, 'll. — ii. titles which the Court will force on purchaser, 1234 — 
the general practice as to doubtful titles, 1236 — third parties may be bound 
under Land Transfer Act, 1238 — questions of title maybe decided under 
V. & P. summons, ih . — outstanding interest, when ground for reporting 
against title, 1239 — certificate when absolute, only opened on special 
grounds, ih. — where certificate in favour of title, 1240 — fresh reference, 
when directed, ih. — dismissal of action, 1241 — fresh objections, ih . — 
certificate against title, 1242 — ^reference back, when directed, ih. — 
removal of objections at hearing, 1243 — purchaser’s general right of 
reference of title, how waived, ih. — purchaser, after great delay, not 
forced to take clearly bad title, ih. — decree for specific performance, 
its form, 1244 — ^plaintiff may take a decree adopting parol variation 
proved by defendant’s agent, 1245 — may elect to take defective title, 
ih. — decree for specific performance no bar to adverse claims, 1246 — • 
plaintiff not allowed to take decree against his own contention, ih. — 
defendant may take decree with parol variations of contract, when, 
1247 — decree should direct accounts, &c., ih. — abstraction of subject- 
matter of contract pendente lite, 1248 — decree, in vendor’s suit, may 
direct re-sale, &c., ih. — direction for concurrence of necessary parties, 
unnecessary, ih. — as to convey^ance being settled by Judge, 1249 — ■ 
course of proceedings, ih. — conveyance under Statutes, 1251 — where 
party refuses, 1252 — no interest on moneys refunded on appeal, 1253 — 
ne exeat, ih. — vendor’s remedy for payment of purchase- moneyq 1254 — • 
return of deposit on dismissal of vendor’s action, 1255 — saving of legal 
remedy, 1256-- writ of possession, ih. 
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11 .is fii p. i2r>n. 

Ct>ts iiiL*^ucei‘S^fii! iitiy:ant gonorally pays, l*iar> wlitnv ixmviMl 

rule is btrietly eiifureed, 1257 -"Where tnithreed with more than nrtli- 
iiiiry >.triiip:eney, wlaai goneral rult* is a Unbred to t^perute, 12')S - 
piircliasi'r's costs of successful action, d(‘dut‘ted from pureha<e-iuoney, 
f^>*“~where it is xnodiiied, 12r)0— where tlie Mieeessful lisiyaiit has to 
pay (‘0:;ls, 12(1 i-~Yendor liahle, till go )d title shown, //o— costs at action 
include costs of proper iiupiiries, 1267 — where the defendant submits 
to the plaintiirs demand, ih, — where he disclaims, 1269 — where the 
title is perfected pviide}de Ute, 1270— costs of cuno sent to Law, 1271 — 
mortgagee when refused his costs, ib, — costs on and P. summons, 
1272 — where the suit might have been brought in the County Court, ib. 
— cases where the title has been held good, had, or doubtful, on cxues- 
tions of construction, law, or fact, classitied, lb, tt seq. 


CIIAPTEPc XIX. 

AS TO THE POWER OF THE COURT TO SELL UA’DER RECENT STATUTES, 

1. The Settlid Ednfes Act, lcS77, p. 127S. 

auiborizc sale of settled estates, 127S —may reserve minerals, 

1 0 /^^S^^ii yag Tdhoiize dedication of part for road^, lb, — what is a settle- 
ment within —order for sale, how and by whom obtained, 

1282~-clifidculty of obtamftl?§<onsent now’ provided for, 12(S;j— in case 
of infant tenant in tail, ih, — w’hoso con- 
sent has not been obtained, lb. — notice, wdron dispensed with, 12S1 •- 
consent maj’ be dispensed with, how’ far, lb,— order may save rights of 
parties, 1285 — notice must bo served on trustees, 1286 — adyertLeiiient<, 
ih . — evidence required at hearing, 1287 — application of sale moneys, ih, 
— Act is retrospective, 1289 — purchaser acquires indefeasible interest, lb. 

■ — procedure where j)arties are under disabilit}’, 1290 — infants, 1291 — ■ 
infant tenants in tail, ib. — ^lunatics, 1292 — persons of unsound mind, ih, 
— married w’omen, Ih , — extension of jxow’ers of Act by Settled Land 
Act, 1294 — cai^es where Act is still necessary, 129^. 

2. Confinnation of Sales Adj p. 1296. 

General provisions of the Act, 1296 — -BucMei/ y* IloireU, ib , — cases and 
mode of procedure, 1297. 

S. Fartltion Acts^ 1868 and 1876, p. 1298. 

Partition Act, 1868, ss. 3, 4 and 5.,.129S — construction of them as a 
whole, 1299— of sect. 3, ib, — of sect. 4... 1300— of sect. O...1301 — 
power of Court as to mode of sale, 1302 — ^incorporation of sect. 30 of 
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Trustee Act, ih , — of sects. 23 — 2o of Settled Estates Act, 1856, ? A — 
order may bo made in tlio absence of some of tbo parties interested, 
1 303 — sorvico of notice may bo dispensed with, 1304 — practice wbere 
notice lias been dispensed witb, ih . — ligMs of parties saved, 1305 — 
former difficulties vdiere some parties -were under disability, 1306 — 
remedy provided by Act of 1870, ih . — ^present practice, 1307 — infants, ih. 
— persons of unsound mind, ih . — mariied women, ih. — lunatics, 1308 — 
suit for partition no longer iiocessary to give jurisdiction, ih. — sale, 
wlioii ordered at bearing, ih . — practice wboro all persons interested are 
not before tlio Court, 1309 — Court may adoxit previous contract, 1310 — 
costs, 1311. 


OHAPTEE XX. 

AS TO SALES BY THE COLBT OE CHANCEBY, OB THE CHAYCEBY LIYISIOX 
OF THE HIGH COHBT. 

1. As fo time for the conduct of and vmnner of sale ^ p. 1313. 

Sale by Court, bow made, 1313 — in administration action, 1314 — ^before 
decree, ih . — in foreclosure action, 1316 — wbo may bid at, 1322 — vbo 
conducts, 1323 — Court executing trust, cannot anticipate time thereby 
fixed for sale, 1324 — sale may be in town or country, ih . — relative 
duties of vendors and purebasors prior to, 1325 — preparation of par- 
ticulars and abstract, ih. — Coiu't will not knowingly allow defective 
title, 1326 — reserved bidding, 1327 — dejiDsit, ih . — ^liigbest bidding by 
person incompetent, &c., ih . — bidding after estate bought in, 1328. 


2. As to the rights and liahilities of the highest bidder after the sale, hut 
before the certificate becomes absolute ; and as to the late practice of 
opening biddings, p. 1328. 

Highest bidder not the purchaser until certificate of sale is absolute : bis 
rights in the intofim, 1328 — ^prior death of, 1329-“suhsale at profit, 
1330 — opening biddings, ih . — practico of opening biddings now discon- 
tinued, except in what cases, 1331. 


3. As to the certificate of sale hecominej absolute ; and as fo the purchaser"* s 
subsequent rights and liahilities, p. 1332, 

Upon certificate becoming absolute, i>urchaser is entitled to estate, 1332 
— ^may apply to pay in his purchase-money, or to discharge incum- 
brances, 1333— substitution of purchaser, 1334. 
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CONTEXT.'^. 


4, As to the inresiitjdiion of payoieut find aiqdirnftoK of puroho'^t - 
money, possession, and ji^'opiruiion and txamtion if th eounymon, 
p. 133 j. 

Abstract and title, 1335 -costs of reference, 133() — purcdusc-inoney wlieii 
paid ill mtlioui accepting title, 1338— its application and distribution, 
1339— is legal assets, 1340 — application of, wliore tliere are ineuin- 
braiiees, do — deeds slunild be Iiaiided over, 1312 --eobts of appearing on 
petition for distribution, ffa — iiivestnient of, f/>.— possession, wlien pnr- 
cbaser entitled to, ih , — on purchase of life estate or annuity, 1341—as 
to abstract, &c*, ih, — eonveyanco when to bo settled by Court, ib , — - 
executor of lessee entitled to indemnity, 1345 —purchaser may require 
coiiciirroneo of all necessary parties, ib. — who are such, 134(> — party 
refusing may be ordered to convey, ib, — against whom order will be 
made, 1347 — party refusing maj' bo declared a trustee, ib, 

5. Purchaser's rights after completion, p. 1348. 

Purchaser, after convojaxnce executed, may claim deeds, 1349— as to 
attested copies, ih. — will be protected against all parties to action, 1350 
— unless Court exceed its jurisdiction, ih. — order for sale not now in- 
validated as against purchaser, 1352 — allowed compensation for mis- 
description of estate, ih. 

6. uis to the practice ivlien the purchaser fails to complete, p. 1353. 

Course to be adopted if purchaser refuse to complete, 1353 — if supposed 
to be irresponsible, ih. — if supposed to be responsible, 1354 — purchaser 
whether allowed to forfeit deposit and abandon contract, 1355. 


APPENDIX. 

Ind, Coope cb Co. v. Emmerson, p. 1357. 
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PAGE 

Ixxx . — Re Cameron and Welh is referred to at p. 101-1-, not p. Gdl 
18. — Sect. 30 of tlie Oonv. Act, 1881, has heen repealed, as to 
copyholds, by 50 & 51 Yiet. e. 73, s. 45, the effect being 
to overthrow the decision in Re Jlafj/a's, W. N. (1884), 
p. 53, and to revive the old law of descent of trust and 
mortgage estates in copyholds as it existed prior to 1H8‘3. 
23, n. (./'). — Of. Allcanl v. SImimt, 36 Oh. D. 145. 

42, n. (/(). — For sect. 40 read sect. 48. 

214, n. (/). — For Bailey v. C/mlicick, 29 L. T., read Bayley v. 

Chadidd, 39 L. T. 

215, n. {(j ). — And see Bcningfivld v. Kyitadon, 3 Times li. R. 279. 
222, n. (e). — Soper v. Arnold has been affirmed by the 0. A., and 

is reported 36 W. R. 207. 

263, n. (/). — JFood r. Aylicard was reversed by the C. A. on the 
25th Nov., 1887. 

272, n. (q ). — The reference to Fuliyno v. Marlin should bo to 22 
L. J. (Jh. 502. The report of the ease iu 16 B. 586 
relates to another point on a further hearing. 

281, n. lyi ). — The amount due for dilapidations may now be set off 
against the parson’s retiring pension. See 50 & 51 Viet. 
0 . 23, s. 6. 

294 — See Addenda to p. 18. 

295, n. if ). — The reference to KnoUys v. Alcod should be 5 Y. 
648 ; 7 Y. 558. 

308, n. {g ). — For Corhlc v. Byng read Wehh'v. Byng. 

314, n. (s). — A.-O. V. Marquis of Aileshury, in the II. L., is now 
reported 12 Ap. Oa. 672. 

825, n. {a). — Baitkes v. Small, in the 0. A., is now reported 36 Oh. 
D. 716. 

389, n. (m ) . — Re Rhodes is now reported 36 Oh. D. 536. 



CCCll 


ADDENDA AND CORRIGENDA, 


TAGE 

415, n. (s-). — The reference to Miner v. Gilmoitr should he 12 Mo. 
P. 0. 131. 

425, n. [p). — For Webber v. Scott, read Webber v. Lee. 

427, n. (/). — For Teniel v. Marslop, read Leniel v. Earslop. 

443, n. {x). — ^And see Re Hobbs, 36 Oh. D. 553. 

455, n. (e). — The reference to Re Rowers should he 30 Oh. D. 291. 

520, n. (b.) — ^And see Brown y. Alabaster, 36 "W. E. 155. 

599. — The statement in the last paragraph is not inconsistent with 
the very recent decision of the H. L. in Commissioners of 
I. R. Y. Olasffow ^ 8. W. R. Co., 12 Ap. Ca. 315, viz., 
that the whole sum assessed hy the jury as the price of 
land, inelusive of any sum awarded for loss or damage, is 
liable to ad mlorem stamp duty. There is a clear dis- 
tinction between the case where the compensation has 
been assessed only in respect of the land, and that where 
it has been awarded in respect of injury done to other 
land held with the land taken. 

610, n. (i). — And see Brown y. Alabaster, 36 W. E. 155. 

651, n. {q). — The reference to Re Martin should be erased. 

655, n. (r). — Re Platt is now reported 86 Oh. D. 410. 

657, n. (fl). — See Addenda to p. 18. 

659. — The second paragraph must be modified by reference to the 
Addenda to p. 18. 

665. — The first sentence must be modified by reference to the 
Addenda to p. 18. 

684. — The second paragraph must be modified as stated in the two 
preceding notes. 

754, n. {p). — And see Re Ilofchliiids S. E., 35 Oh. D. 41. 

702, n. {i). — For The llcdejhj, read Re Iledghj. 

767, line 26. — ^For Suniton, read Sumpter. ^ 

806, n. {n). — For Re Stewart’s Tr., read Re Sewart’s Tr. 

806, n. (q). — For E.e p. Milliard’s Becisees, read Exp. Mclward’s 
Bevisees. 

819, n. (.s). — It would seem that the country solicitor cannot obtain 
taxation of a part of his town agent’s bill separately from 
the bill as a whole ; Re Johnson and Wethcrall, W, N. 
(1887), 211. 
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819, n. (»).— Allovvanco of interest under tlio Solicitors’ Itemunera- 
tion Act, 1881, is regulated by Gen. Ord. YII., as to the 
construction of which see Miir v. Curdit/r, 19 Q. B. I). 
510. 

822, nn. (.s) and (/). — ^As to the allowance of auctioneer’s costs, see 
Ite Fiiiilhii r, 00 Ch. U. 500, and the comments thereon 
in He iY(‘irh(mfd,mW. 11. 101. 

822, n. (s).— After Ac JfnhM, add reference to Fu Mi/, 37 Clh. I). 
40 ; and at the end of tlie note add reference to IF Harm, 
Pincell and Gowl'di", "W. N. (1887), 29, 71. 

855.— The distinotion drawn in the secoud paragraph has been 
since taken iu Alktird v. Hhiinwr, 30 Ch. D, 145; see 
especially the judgment of Bowen, L, J,, at p. 180 (f mq. 

858, n. (.s). — For Loul Jimiielidnip v. (J. IF. II. Co., road Lord 
Cid'i'iiir/fon V. Wycomlw It. Co. 

888, n. {tt). — Iknh'n v. Umall, in the C. A., is now reported 3G 
Ch. D. 710. 

911, n. (/r). — Bdnh'H v. BmuU, in the 0. A., is now reported 30 
Ch. D. 710. 

935, n. (o). — For Wdkcr v. liodiiiyfon, 2 Yern. 550, read WUIch v. 
Bodintjfon, 2 Yern. 599. 

944, n. (/). — The reference to A.-G. v. (Imd'x llosp. should he 
3 M. & K. 314. 

946, n. (//). — Baiik'H y. Siiudt, in the 0. A., is now reported 3G 
' Ch. D. 716. 

1018, n. (-s*). — lie Cameron ami IFelk is now reported 37 Ch. 
D. 32. 

1024, n. (A). — Ex. p. Burnie, read Ex p. McBuniic. 

1030, n. {y ). — For Wych, read Wkk 

1064, u. (.;).— The jeferenco should he to Emiy y. Gtiy, 8 Mer. 702. 

1060, n. (Ii). — The reference to Birt v. Burt should he 11 Ch. D. 
773, n. 

1083, n. {Hi).— Bout y. London School Board is now reported 
36 Ch. D. 619. 

1089, n. (/'). — Sopor y* Arnold has since been afFmnod on appeal, 
and is reported 30 W. B. 207. 

nil, n. {h).—I)aid(’x v. Darien is now reported 36 Ch. D. 359. 
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1118, n. {e).—Bctnhs v. Small, in the 0. A., is now reported 36 

Oh. D. 716. 

1119, n. (r). — ^Where the settlement was valid ah imtio, hut was 

avoided hy the settlor’s bankruptcy, the trustees were 
allowed, as against the settlor’s trustee in bankruptcy, a 
lien on the trust property for their costs of defending an 
action previously brought by the settlor to set the settle- 
ment aside ; Re Holden, 20 Q,. 13. D. 43. 

1125. — The conclusion arrived at in the first paragraph of this 
page has now received judicial sanction ; Scott v. Morleij, 
20 Q. B. D. 120. 

1163, n. (m) — Sliul v. Suansca Tin Plate Co. is now reported 
36 Ch. D. 558. 

1181, n. (/). — ^For Nwliolh read Midiolh. 

1210. — In connection with the second paragraph, a reference 
should be made to Union Rani v. Muntter, 37 Ch. 51, 
where the fact that unknown to the vendors a fictitious 
bid was made, and that in consequence the purchaser 
gave more than he had previously bid, was held to be no 
defence to an action brought by the vendors for specific 
performance. 

1238, n. (fl «). — Re Jaelson and Woodhiiin is now reported 37 Ch. 
D.44. 

1348, n. (s). — For In re Rlailucll, read Rlacluell v. RladuelL 

1348, n. (?(). — Banlci v. Small is now reported 36 Ch. D. 716. 

1352, n. (5). — For Walters, read Wattirs. 



TEMIORH AKl) PURCIIASEllH OF REAL 
ESTATE. 


('IIAPTEli I. 

AS TO iinsnucTioxs on thk ginliial oAinciT'^ ro m\ or 
SELL IIE\L LSTAIE. 


hicompefoit fo ivU. 


1. Who m e tjmralhj 

2. Who me fchtuehj \ 
y. Who are (j( nemlbj \ 

4. 


rj^ 

1 IlE qiK'stlons may and who may huy, real ( diito, 
may ho (ouvonitmtly dwtussod, hy a-isumlng ilio oxistf'iice 
of a general capadty to outer into llio roLition of \iiulor or 
purchaser ; and hy thou treating of tho 05k.oeptions from tho 
general rule. 


Incapacities to sell or huy may ho considered as hemg of lnca|a(!tics 
two desrriplions: 1st, such as depend on some circumstance 
personal to tho proposed vendor or purchaser, and alfeeting 
his general cajiacity'to huy or sell any real estate whatso- gonml 
over ; and, 2udly, such as depend on the relation in which or relative, 
ho stiimls to tho paitioulai property about to ho sold or 
bought ; or to tho party with whom he intends to deal. 


(1.) Who are genemUij tiieompetcnt to sell 


Section L 


A proposed vendor, althoiigh having a good title to, and Who are 
being the absolute owner of property, and standing in no mrompeint 
n. von. I. n 
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EESmCTIOKS ON GENEEAL CAPACITY 


Chap. I. 

Sect. 1. 


Infants. 


Estates of, 
cannot 
generally 
be sold by 
Court. 


fiduciary relation towards the proposed purchaser, may yet 
he under some personal incapacity, which may prevent a 
sale ; that is to say, he may he, l&t, An infant; if so, he can, 
as a general rule, execute no conveyance which will hind, 
either himself when he comes of age, or his heirs in the event 
of his dying, either under age, or of Ml age, hut without 
having confiimedthe transaction: — supposing it to he capable 
of confirmation (a). 


Nor has a Court of Equity any anthority to sell the real 
estate of an infant (J), under the mere notion that a sale will 
he beneficial (c). In some cases, however, where an infant 
has been entitled to an undivided share of realty of small 
value, the shares in which have been minute or numerous, a 
sale instead of a partition has been decreed, as being more 
advantageous to the infant ; hut, in order to create the juiis- 
diction, the infantas costs already incurred in the suit have, 
by the adoption of an expedient of somewhat doubtful 
validity, been first declared to he a charge on his share (d); 
and under the Partition Act, 18 G 8 (c), the Coini has power 
to order a sale, instead of a partition, notwithstanding the 
disability of any of the parties. 


(u) Any deed wbieb takes effect by 
deliveiy, is, if executed by an infant, 
voidable only ; but letters of attorney, 
and deeds vbicb delegate a mere 
power, and eoii\ey no interest, are 
absolutely void. ZoiuJi v. Faisojib, 3 
Burr. 1794 ; Anon. v. XCandcotJc, 17 V. 
383 ; Allen v. Allen, 2 D. & ’War. 
307 ; Fa(/et v Faget, 11 L. E, Ir. 26. 

[b) Or to sell an estate freed fiom 
a lent-cliarge to wbieb an infant is 
entitled. Wei) v. Cliamleg, 1 Ir. Cb. 
E. 298. 

{c) Calm t V. Godfiey, 6 B. 97 ; and 
sec Brooljit Id y. Bradley, Jac. C34 ; 
Wood V. Fatte^on, 10 B. 641 ; Field y, 
Moore, 7 D. M, & G. 691. As to 
sale under special oircnmafcances, see 
GaimUone v. Gaunt, 1 Coll, 577; 
mf)d, Ob. XX. s. 1. As to mort- 
gage of an infant’s estate under 
special circumstances, see Frith v. 


Camion, 12 Eq. 169 ; but see Eih'- 
hoi V. Coolc, 1 S. & S. 552; Mur* 
hut V. Combts, 43 L. J. Cb. 336 As 
to tbe power of tbe Couit to order a 
sale of an infant’s reversionary inte- 
rest in personal estate, see JAimn v, 
Eanml, 6 Cli. 850. 

[d) TJiaderay Y, Fmler, 1 N. E. 
567; Ikius Y, Tuney, 32 B. 554; 
Eubhanl vPEubbaul, 2 H. & M. 38 ; 
JatUonY, Talbot, 21 Cb. D. 780 ; but 
cf. Steed V. Fmce, 18 Eq. 192. 

[e) 31 & 32 V. c. 40, amended by 
tbe Partition Act, 1876 (39 & 40 V. 
c. 17). As to wbetber tbe Court 
could direct a sale on tbe request of 
an infant under tbe Act of 1868, s. 3, 
see France v. Fiance, 13 Eq. 173; 
Baiey v. Wiethsbaeli, 15 Eq. 269 ; 
Giwe V. Comyn, 18 Eq. 387 ; and see 
now sect. 6 of tbe Act of 1876, and 
Wallace Y. Greemmd, 16 Cb, B. 362. 
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And^ % statutes, in pariiaiilsir mm, infants Iioldiiig land in 
tniht, or hiAJrad to tlio do1)ts of thoir aiieeslor or tohtator, aro 
eiia 1 )lc 3 d to convoy, imdor tlio autlioiiiy of tlio fluoioory 
Tii\4ion {/); h), too, Uy tin' InfaiitH’ Kottloiiioiit Acd ( v), an 
infant may, with tln^ .siiioiion of tlio nmko a \iilid and 
liiiidiiig W‘ttloim*nt of his or hor real or porsoiuil estate in 
eoiitoinplaticm of mamag(*; and, in ’various hpeiial eases, 
infants, or tlnm* guardians, am (‘iiuhled, hy htatuto, to h* 11 
and convey land for purpones (saimaied with religion Ik), 
charity (^), imstrinfion (/*), literaiurta khmee, and the lino 
arts (/), or works of a puhlic nature (w). 

So, an infant can convoy under a powfT winply eol- 
lateral (a), or oven under a power in gross or appendant or 
appurtenant, where an intention appears that it nhould he 
exercisahlo during minority (o); hut he cannot lu* empowered, 
at least as against himsedf, to contrai^t for the sale (jf land, or 
to do any other act wliich re(|uir(‘S an exercise of diseredion : 
and if he caitcr into a tmiiiacd for the sale of lands, he 
cannot, during infancy, enforce it ; as otherwise there rvould 
bo no mutuality of remedy (p). 


By sect. 41 of tho Conveyancing Ac4, wlmro a 


(/) Tide pout, pp, 656, 1840, a. (/^). 
{fj) 18 & 19 V. c. 43. 

{h) See, for a list of tlio Churcli 
Building Acta, tlie preamble to 17 
& 18 V. c. 14 (now repealed). Tbe 
powerjs of tlioChtircli Building (^mi" 
mi^'^iontr'e arc now tiauBfcriOd to tbo 
Ef clLsiaBtical CommiMHionerH. 19 & 20 
V. c. 55. As to sites for cliu^i^liyardM, 
see 30 & 31 V. c. 1 33. As to nites for 
cluircbes, Ac., mminters’ reHidenoeM, 
and burial plates, see 36 k 37 V. 
c. §0, under wbicb an infant, with 
tbe consent of bis guardian, is em- 
powered to convey ; extended by 45 
& 46 y. 0. 2L 

(t) See 16 & 17y. 0 . 137, 8 . 27 ; 
18 & 19 V. c. 124,8,41; 23 & 24 7. 
0 . 136; 24 y. c. 0. 

(A) See4&5V.c, 38; 12 & 137. 


0.49; 14 & 15 7. c. 24; 15 & 16 7. 
0 . 49 ; and 6 & 7 Will IV. c. 90. 

(/) 17 A 18 7. c. 112, B. k 
(?^/)^Seo23&2i7. c. H2. 

(w) Hug Bow. 177. Astowbetlier 
an infant can (.ttieiho a power in 
grobs over realtstate, ikro no in- 
tention appears tbat it sbould bo 
cvercisablo during inianoy, st*© Ik 
hktngihmy 15 Ch. B. 228 ; Jtmd, 
M. R , there bdd that be could, and 
on appeal James, L. J., apparently 
assented; but Cotton and Biott, 
L.JJ., were of a contrary opinion. 

(e) Ro Cauhom'e ^tiknuHt, 7 Cb. 
D. 728 ; lie D^Anpibrnt, snpd, 

(p) Might T. Melkmi, 4 Russ. 298; 
and aoo this subject discusHed pmt, 
p. IIGI. 

II 3 


f'hap. I. 
Soft. 1. 

May convty 
imd( r Hpteitil 
atatutcB. 


May ( terciso 
i ertain 
powers. 


Under foil'* 
VC} anting 
Act, 1881, 
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EESTEICTIONS ON GENEEAL CAPACITY 


Chap, I. 
Sect 1* 


Under 
Settled Land 
Act. 


And may sell 
under custom, 
of gaTelkmd. 


Fraudulent 
sale by, 
relieved 
against, in 
Equity : 
semhle. 


person in his own right seised of, or entitled to, land for an 
estate in fee simple, or for any leasehold interest at a rent, is 
an infant, the land shall he deemed to he a settled estate 
within the Settled Estates Act, 1877 ; and his guardian may 
on his hehalf execute the statutory powers subject to the 
restriction mentioned in the Act (j). 

By the Settled Land Act, 1882 (r), where a person, in 
his own right seised of, or entitled in possession to, land, is 
an infant, then, for the purposes of that Act, the land is settled 
land, and the infant is to he deemed to he tenant for life 
thereof ; and the trustees of the settlement, or such person as 
the Court orders, may exercise on his hehalf the powers con- 
ferred by the Act (s). 

But, by the custom of gavelkind, an heir at the age of 
fifteen may, for valuable consideration, sell, and convey for 
an estate in possession, lands which he took by descent ; the 
conveyance being by feofiment, and livery of seisin being 
delivered by him in person it). 

An infant, however, has no privilege to commit a fraud {u ) ; 
if, therefore, he were to sell and convey, asserting that he had 
attained his majority, the purchaser, it is conceived, would, if 
he had acquned the legal estate, be in Equity entitled to its 
protection (r) : so, if the infant, having the legal estate, were 
to proceed at Law to recover the luoperty, Equity woidd 


[q] See sect. 49. 

(/) See sects. 59 aud 60* 

(s) As to the constructiou of the 
words “entitled in possession to 
land” in sect. 69, see B.e TFdlSy 31 
W. K. 764 ; JRe Morgan^ 24 Oh. D. 
114 , and compare Liddell y. Liddelly 
62 L, J. Oh. 207. As to the general 
principle to be adopted in construing 
the Act, see Me DuU of Mumtlds 
Settled JSetateSy 24 Ch. B. 129. 

(^) 4 Bac. Ab. pp. 49, 60. Quaere, 
whether the custom is not more com- 


prehensive ? see Consuetudines Kan- 
cisB, 165^ it extends to females, 
and is not affected by the 8 & 9 V* 
c. 106, s. 3. Elton’s Tenures of 
Kent, pp. 82 et seq., and see p. 168. 

(m) Chambers on Infancy, 412 ; 
and see Ourton v. JBamsier, 3 Ha. 
503 ; Campkll v. Inglehy, 21 B. 673 ; 
and at Law, JBndow t . Hasimmiy 1 
Esp. 172. 

(t?) See the judgment in Eannah v. 
Modm, 9 W. E. 729, 733. 



TO BUY OH »SI:LL HUAU UhTATE* 

reslraiii iliA action, f*\eopt npou tlio terms of liis refimfliiig seo.' L 
t]if‘ piir<*1in^e-monf\v ; for where an infant minved a — 

jireniiiim for a l(‘a^e of his lamH upon his fiiKe as^jcaiion fliat 
the lessor was his giiimliatu Lord Xing de(r(‘ed a return of 
the premiuiii with inh>re4 (//). Lut, in iho alnerK^e of any 
fiiLse asMTfion hy Ihe iafant, reH<»f in Xfuity will not ho 
granted against him upon the ground tliat the other eoiitiwd- 
iiig party believed him to h<‘ oi full nge(/). The im re fa? i of 
an infant cnteiing info a tiansaetmii whiihmn^l iifMeK^arily 
1)0 iinalid iiiile’,s entered into hy an adult, is not ^lllh a fiaiid 
as entitles tla^ other party to relief (//)* Tliein must he an Htlerelf 
expres*^ nuNrepreseiitatioin and one whhh would naiiiiiiHy tqmmiU- 
deceive the person to whom it is imidof;:) : and where the 
falfcO statement is made to a pcmson who knows it to he falsr ‘5 
there is no fraud eoinmittod whi<‘h will lake away tlie privilege 
of infaney. Whil(‘ on the one hand it is a h^gal indu1g<‘ii((^ 
wXicL is not to ])e tised hy tlm infant for the purposes of 
fraud, so on the otlior hand it is not to h(‘ infringed upon hy 
})ersoiis w'lio, knowing of the infaney, must he taken also to 
know' the legal eon^ofpl(m{M^8 w^hidi attach to it (a). At Law, 
it lias hecn ludd that (wtm his fiaudulciit*ieprf*.5cntatioii that 
ho is of full agn does not nmder him liahle to an aetirai hy 
the party wdio has heen thereby induced to contract with 
him (Z'). 

By the 0 ^ Geo. III. c. 141, s, 8, all contracts for the sale CoaH not sell 
of any annuity or rent-charge hy an infant were declared rJnt-e]^arge. 
utterly void, notwithstanding any attempted ('Oiiftrination 
aftcu majority ; and the intending puredmsor wms made guilfy 
of a misdemeanor : l)i*t this Aet is now repealed hy the 17 k 
18 Viet. c. 90. Before the repealing Aet, the joint and 

(h) Enon y, XiehohOj 1 Bo (J. & S. miHropresontation as to sooms to 

ns. Itave btoa iniplicMl, not cicpross. 

(i) Shlmnn v. Eamoni ihd. 90. (^/) Xd%on v. Etodn^ 4 1). & 

(?/) StiUmmi Y. iM ; 458, and sco Innim y. Iwmm^ 15 

WftgM Y, 2 thut. 321. 3i!q 200. 

(z) Ejt, parte Jouch, 18 Oh. B. 109 ; (5j Mumn y. 1 Bid. 258 ; 

with wliioli compare lemprme t. Jiinpaol Ammtion y. 9 

Imigfi 12 Ch. B. 675, where the Bx. 422. 
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EESTEICTIONS ON GENESAL CAPACITY 


Cliap.I. 
Sect. 1. 


several contract of an infant and an adult for sale of an 
annuity to a third party was valid as against the adult (c). 


Infants’ 
Belief Act, 
1874. 


By tlie Infants’ Belief Act, 1874 {d), no action can now le 
bronglit upon any ratification made after Ml age of any 
promise or contract made during infancy, whether there shall 
or shall not he any new consideration for such ratification 
after fuH age.” And it would seem that this enactment is to 
he construed literally as applying to all contracts, and not 
merely to contracts for the repayment of money lent, or for 
the payment of the yalue of goods supplied {e). 


Or, 2ndly, The proposed vendor may he a lunatic or idiot : 
far void’ or in which case, according to the early authorities, his conveyance 

voidable, committee during his life, or hy his 

heirs after his death, and probably hy himself if he recovers, 
at all events, as against a purchaser who had knowingly 
dealt with him as such. And it is now decided that the lunatic 
himself, as well as his representatives, may establish his 
lunacy in order to impeach a deed which he has executed (/). 
On the other hand, -it has been held, at Law, that where a 
person, apparently of sound mind and not known to he other- 
wise, enters into a contract which is fair and bond fide, and is 
executed and completed, and the property forming its subject- 
matter cannot be restored so as to put the parties in stain quo, 
such contract cannot afterwards be set aside, either hy the 
alleged lunatic or his representatives (g ) : and, in Equity, the 
result of the authorities seems to he, that sale-transactions 
with a person api)arently sane, though afterwards found to he 
of unsound mind, will not he set aside against those who 
have dealt with him in the bona fide ^belief that he was of 
competent understanding {1i). Nor wiU a sale or contract he 


(<?) Maw V. Ogle^ 4 Taunt. 10; 
(jillow V. Lillie^ 1 Sc. 597. 

(^7) 37 & 38 T. c. 62, s. 2. 

(e) Bx paite Kzhbkj 10 Cb. 373; 
CojJmd T. MuUisj 3 C. P B. 439 ; 
Ditcham V. Wonall, 5 0. P. B, 410 ; 
Belfast Banking Co. v. Doherty, 4 


L. B. Ir. 124, and vide post, p. 30. 

(/) Motion V. Cmmom, 2 Ex. 487, 
501. 

(g) Motion v. Camioim, supid; 
Beavan v. McDonnell, 9 Ex. 309. 

(h) See, particularly, BlHoft v. 
Ince, 7 B. M. & Gr, 475; and see 
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invaliflatetl, ni«‘r<‘ly tm proof ibat tlie portion imikiiig* it was 
siibjOf't to ii^aiio floliisifaiH, ovf‘U thoiipfli coiiiioatoil witli ilii) 
iiiilo s flio (l(4usiniH aro ibuiifl to bo siioli m 
reiiflfT liiin iiiooir!|M*{intt to <1oal wit!» his proporfvi/l. But 
tlio abovo Mutoiiioiii ivlutowinly t(« >alo imnwu tlou-s; audit 
h tlio b(‘tior opiiiion tliat a w^linitary <oii\(naiuo or n hBIo- 
lUdit by a luiiatu' will bo tivalod as \oid, and not voidabloj 
both at kw and iu ('«piiiy ( /). 


Tbitil flio statute 1 Will IV, o. Gb s. 27^ thoro was uo 
modo of obtaiiiiii^^ a oouvoyaiu^o from a \(*udor \\1io boo.tmo 
luiiatio aftor oiiioring into iho ooiilraoi (k). This s{,itritt‘ 
suporsodod by tlio Luuaoy Bogiilalion A< t (/), wbioli coikiirH 
ampb‘ pronBioiiH oiiablhif^ tbo ooiumitto(», undor an oidor «)f 
tlio U]um(‘ellorj to convoy luiids in piU'lbrmaiK'f^ of tbo 
coiitrakH {w)^ and to male Hilo, juiititiim, or (‘^^cbaiigo of liw 
tindividod diaro iu any land fn), and io hoU for building pur- 
poses any laud of or to wliioli he is s(‘is(4 orentlllocl in too 
siinplok). It Hooios doubtful Avboiher this lud providoii 


will iueliide land over wliidi 

film ir^( II v.JloJnf, OV. ITS; UV- 
/{am V, IVoitHuUhy a2>; 

•v. Jiulm, G B. 102, aiW. 201; 

H nhmes y. iV/4, U 0. & 2?. 1 ; 
Tneex. lieinntifon, S M. & G. 480, 
407, 498; Cmupkli v. liunper^ 8 8. k 
G. 153. In Fimty. Bunun, 17 Jur. 
SG9, tho Court, on a piirolia^o by a 
Innatio tbo coiitwt, atid 

ordered tlio doponit to Iw rttiuw'tl 
(tbe vdulor’B fspiiiHOB l*oin^ brnt 
dobiftid) ; blit tbts as tlio aiitboriB 
iufonnodj wfia by anan^nMont, its 
being uiidiistood that tbo \ciidor 
fiold with notion of tbo iiihimity. 
And an to rolif ! agasint a pun baser 
on tbe ground of tbo Yindor’H in- 
sanity, soo 1) lie y. IkmugUn^ sapid; 
Wi'iffM V. Piomlf 18 Y, 13b. As to 
partial insanity and lucid intervals, 
SCO S Bp V. mipid; Cicaph 

V, Mmd, 2 d. & L. 509; w 
('/?%, I Ko. 020; and Tmal y. 

2 B. U5. A pur- 
ebaser wbo bas contraofwl with a 


the luiuitic luH an alholiito 

bi fore lu' brnmo insane may 
tfbtiiii spenfie p 'rfoniunm in tbo 
form of u dr thr.it inn, Httli w M <o- 
ioi, 0 Y. 005, and a vesting onlir. 
See Mimu v. Masim, 7 Cb. T). 707. 

(i) / dtHi y. J/wmv, It Cb, 1), 
071. Ah to thu di'-tinetion in tins 
renjicct lietwten evctmttsl and exo- 
(utory contraetM, wo Multimti y, 
Jlkxlet, L. E. a Ex. 1 U. 

(;) JJhoU y. Aer, mpt i 
(/.) Ah to tbe r'fet <if a fine lovbA 
or a recovery feutfered by a limatio, 
Pope on Lunacy, p, 252, 

(1) IG & 17 V. c, 7b ; see, tf>o, 25 & 
26 Y. 0 . BC, B. 1 ; and Lunaty Or- 
ders, lasjb 
{m) 8e(t. 122* 

(rt) Bert. 121. 

(u) 8(itt. 125, As to wbat is a 
Bale under tidn Act, see AV 10 
Cb. 79. Under Hoet, 121 an ex- 
ebange may bo madt^, TCHerviiig tim 
minerals under the land of tbe In- 
uath; It' Utecrnmn, U) Cb 1) 81 G, 


fbap, I. 
1 . 


hi itiif wy 
puunsfd 
« tmmiitt « i. 


Ibiib rTjuiiiey 
iu gsilation 
Acts. 
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EESTRICTIONS ON GEKEBAL CAPACITY 


Chap. I. 
Beet. L 


Under Leases 
and Sales of 
Settled 
Estates Act. 


Under Settled 
Land Act. 


As to aclmow- 
ledgment 
by lunatic 
jtme m&} t. 


power of appomtment, or land oonyeyed to Mm to uses to 
bar dower ; but in the latter case the dower trustee might of 
course release his estate (o). By the Lands Clauses Consoli- 
dation Act, 1845 {p)y committees of lunatics are empowered 
to sell and convey ; and by the Leases and Sales of Settled 
Estates Aoi{q), they may, by the special direction of the 
Court, exercise the powers given by that Act for the leasing 
and sale of settled lands. Committees must he careful not 
to exercise their statutory powers without the consent of the 
Chancellor (r). 


By sect. 62 of the Settled Land Act, where a tenant for 
life, or a person having the powers of a tenant for life under 
the Act, is a lunatic so found by inquisition, the committee of 
his estate may, under an order to be obtained by petition, 
exercise the powers of a tenant for life (s). 


It is now decided that the Lord Chancellor, in directing a 
sale of the real estate of a lunatic married woman, under the 
Lunacy Eegulation Act, 1862 (^), has no power to dispense 
with her acknowledgment of the deed, and can only vest in 
the purchaser an equitable fee binding on herself and her 


heir (u). 

{o) THs proyifeion does not extend 
to land of wMcb tlie lunatic is tenant 
for life only ; Me CoikU^ 1 Cb. 616. 
The original jurisdiction in lunacy 
is superseded by the Act, ihd. Where 
a lunatic was tenant in tail of an un- 
divided share of an estate, and an ac- 
tion V, as brought for partition, the 
committee was authorized to join in 
leqiiesting a sale under sect. 4 of the 
Partition Act, 1 868, and in conveying 
to the purchaser; IiUutffstonY.Maies, 
12 Ch. U. 333; mdsco Me Blooma)\ 2 
B. & J. 88, md Me Mather^ 17 Oh. 
B. 241. The Court has jurisdiction 
to bar the estate tail of a lunatic, 
but in doing so it wiE have regard 
to the interests of the remaindermen. 
Me Bhrard, 1 B. X & S. 421, 

(/?) 8 & 9 V. c. 18, s. 7. Where 
a vendor is a lunatic, and no com- 
mittee has been appointed, the pur- 


chase cannot safely be completed 
without the intervention of a Court 
of Equity; ilT. M, Co. v. 0mm, 1 
Coll. 74 , and see Me Tiigucll, 27 Ch. 
B. 309. 

{q) 40 & 41 V. c. 18, which con- 
solidated and amended the Acts of 
1856, 1858, 1864, 1874 and 1876; 
see j^ost, p. 1278. 

(?) Mne'jrade,! H. & Tw. 202. 
An action cannot be brought by a 
next friend on behalf of a person of 
unsound mind not so found by in- 
quisition, for tho pui^pose of dealing 
with his real estate ; see Half hide v. 
Mohnson, 9 Ch. 373. 

(5) Where there are no trustees of 
the settlement, trustees must be ap- 
pointed; Me Taylor, 31 W. E. 596. 

{t) 25 & 26 V. c. 86, s. 13. 

M Me Stables, 4 B. J. & S. 257; 
see also 16 & 17 V. c. 70, s. 116, 
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Cliap. I. 
’ Sott. 1. 


Ory Srdly, The proposed tondor may ho a manied woman 
in which en.se her capacity to eontx-act will depend on whefhor 
she w\as niamed before or after the Lst of January^ 188^1, on 
wliich date the Manied Women’b Property Act, 1 882 (/), (‘aiiic 
into operation; and further, in thefonneyalhuaiativo, wludher 
the properiy of whieli she seeks to dispose is propeiiy thf‘ title 
to which, wliether vested or eontnijyeut, and nlHihcr in po'i- 
session, reveision or reinaiieha*, has «ae(rued Indore or after 
that (late. In sucli eas<‘s she l^^uhj(‘et to tin* n]d Li\\\ and 
may, with her liiisband, eonww ]i(‘r freehold estates nnhnthe 
d & i Will IT. e. 7 1 (//); lait any oHut (on\e)an(*<* hy her 
is, at Cbmmoii Law, absolutely \oid {z}. And ^\lnTe a ward 
of Court manied without (‘onsiaii, and, afttT attaining twenty- 
one, executed, hy the dirtMiioii of the Court, a Hithanmd of 
real estate to which she wus equitahly entitled, hut did not 
acknowledge tln^ deed, it w'as Indd tliat her heir wus not 
boimd (a). 


Before the Fines and Th^cosauies AhoIiti<m Ad, in many (aistomary 
plaf*(>s a niarrhd svoman had a (aistoinary posuT, svith her 
hus1)and’s eoiiiairreiu'e, to di^po^e of land l)y d«‘etl acknow- 
leged hefore the lo(*aI aut]K»riti(‘s (/d, and this power, it svould 
seem, was unaflectiHl hy the Aei (c). Her eopyliold (*stat(\H AntoMpy- 
woiild pass hy lier siuTenh*!, with her hushandV (‘oneiirreiUH^ ; 
or, if her interest wore mordy e piitahle, (ither hy Muii a 
surronder or hy deed ackiioxvledgcd umh'r the Ad ; and Ikt 
legal terms for years, as wtII reversionary {d) as in possession, 
would pass hy the solo assignment of her hushaiid [e ] ; 
though whether they would have heeii hound hy his contract, 
in tlio event of his death in her lifetime and hefore (suivey- 
ance, seems to he donhtfnl (/) ; and in order that a rever- 
sionary term might pass hy his assignment, it mnst liave hccii 


(s) 45 & 46 V. c. 75. 

(}j) As amended Uy tlie Convey- 
ancing Act, 1882, 8. 7. 

(s) Burton’s Comp, pi. 206; see 
judgment in Zoiuh v. J?monSj 3 
Burr. 1805. 

{a) IieM V. MoorCj 7 D. 11. & G-. 
691. 


(5) Seo 1 Bop. IL & W. UO. 

(d See sect. 78. 

{d)J)nhiJan. dm/, 16 B. 33; He 
Mlamy, 25 Ch. 1). 620. 

(d Burton’s Comp. pi. 895 ; Mill 
V. Milmon<l% 5 Be C. & S. 603. 

(/) M, p. 1122. 
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RBSTEICTIOlfS ON GENERAL CAPACITY 


Chap. I. 
Sect. 1. 


Their power 
to contract 
as to real 
estate. 


May he ro- 
strained frem 
alienation, 


sueli an one as could possibly vest in possession during tlie 
covertnre ((/). As respects her equitable terms for years, in 
order to perfect the title, it was necessary for her to join in 
and acknowledge the assignment ; for although the husband’s 
sole assignment would bind her right by survivorship (A), it 
would not displace her equity to a settlement (i). 


The principle of the disability of coverture was that, in the 
eye of the law, nntil it was altered by the recent Act, a man 
and his wife were but one person ; she was disabled to con- 
tract with anyone, without the consent of her husband ; omnia 
qii(B %unt morh stmt ipBius mri (A). Under the 77th section of 
the 3 & 4 "Will. IV. c. 74, she hecame capable, with her hus- 
band’s conciuTence, of contracting in Equity, if not at Law, 
BO as to bind her real estate, though not so as to render 
herself personally liable for breach of contract (1). 


And although the legal and equitable fee simple be vested 
in a mamed woman, she and her husband may, nevertheless, 
be unable effectually to assure it to a purchaser : as where 
the property is held^ under a will or settlement which forbids 
alienation during coverture ; for such a restriction is binding, 
although no trustee be interposed (»?) : nor had the Court any 
power before the recent Act to dispense with it (n) : nor, 
except in the case of a partition action (c), can trustees, dxmng 


(fji) Duhrlty v. Dan, 16 B. 33. 

(//) Donne v. IIa\ t, 2 R, & M. 360 ; 
Duhtrlty y. Day, 16 B. 33, 41. 

(i) JJanson v. Kcaiiny, 4 Ila. 1 ; 
TJ^o)ik(im y. Dmhaton, IDe Gr. & S. 
641. 

(A) Cahlly. Cahill, 8 Ap. Ca.420, 
425. 

(/) Croff^ y. 3liddleton, 8 D. M. & 
G. 192, 219 ; see judgment of L -J. 
K, Bruce. 

{m) Bnygett v, Mcnx, 1 Ph, 627 ; 
Bteedman v. Toole, 6 Ha. 193 ; Me 
GasleWs DmU, 11 fe. N. S. 780 ; 
and Me Elhid Tnish, 17 Eq. 409. 
And see now tliis subject considered 
in Me Bonn, *27 Ch. B. 411, where 
Me ClarlCs Dusts, 21 Ch. B. 748, 


md. Me CiouyIdoCs Duds, 8 Ch. B. 
460, are di&ciisbed ; see also Me Spencer, 
30 Ch. D. 183, as to the effect of a 
restraint on anticipation whore there 
is an ahwlufe gift of a fund producing 
income; and see Me Giey^s SUtIc- 
menth, 34«5Ch. D. 712. 

(?;) Molnnwiy. TThecliongU, 6 B. 
M. & G. 635 ; see, however, Sanger 
V. Sangei, 11 Eq. 470, a case under 
the Married Women’s Property Act, 
1870. 

(o) Tlonmg y. Aimshong, 34 B, 
109, whore her costs of action were 
made a charge on her share, in order 
to give the Court jurisdiction to direct 
a sale. 
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covertiffej safdy part with a fund which k affrcliMl hy siiih 
rasfmmt {p). And evcai where the wife gnilty of gimn — ■ 
fraud, hj which an innoeent purchaser was Ic'd to lahere that 
there no Mich rc\siralnf, it wns lield that hy no de\ieo 
could it he cnaaded (</). 


A restraint on nniinpalion does ncrf prc‘\oi!( a Tiianhd 
W’oinaii from exorcidn^ iho <*«aif«wd on ]wv hy ths^ ttonsUamt* 

Settled Elutes Ad, 1877 (r), and th- Sc‘U!od Land Ati, 

188*2 (^h Andhy M‘et. dU of ihc‘ (tmveyaiu iiiu^ At, hs**"!, 
the Coiu-t may, iiotwiihsiaiidini^^ that a inaiTLil woimiii is 
TCbtraiiied from aiitihpation, if it tlunhs fii, wlior(‘ it appeam 
to the Court to he for her henefit, hy jiidpomait or order, with 
her consent, hind her intmest in any propcndy. It has hm 
held, that where a married w'oman has eoutrachsl del)ts to a 
considerahle amount, and tlicsse debts and the pressure of 
creditors annoy her, an applhation midcn' this scadion may ho 
acceded to (/) ; hut the pownr will not ho exercised where the 
remoyal wniild he simply for the henefit of the linshand [n). 


Blit a married woman might, in exercise of a power, pass May convoy 
either a legal estate, hy limitation of an use, or an ecpiitidde 
estate: and a general power of appointment aiithorijied an 
appointment during cowerttire, imloss the terms of the inslra- 
ment creating the power were clearly inconsistent with sncli 
an exercise of it (r) ; and, after considerahle conflict of opinion, 
the rule in Equity was that a married woman, not restrained May dinposo 
from alienation, had, as an incident of her sej)arate estate and esuter^^^ 
without any express pow’-er, as complete a power of disposing 
of her equitable fee as if she wwe u>feme sole (y); hut of 
# 

[p) Re GashWs Trmts^ 11 Jur. Thomm^ 48 L. T. 100; Mii^gfaier, 

K. S. 780 ; Kennel v. Wood^ 9 Eq. Smideman, 48 L, T, 215 ; Re Flood^s 
333. TnistSj 11 L. R. Ir. 355; Re Warren, 

[q] Stanlcij r. Stanley, 7 Ch. D. 52 L. J. Ch. 928; Re Guruy, 56 

589 ; see also Jaclson r, Kohhouse, 2 L. T. 80 ; Re Cds Settlement, %h, 299 ; 

Mer. 488, per Lord Eldon. Re Stgrau's Trmis, 17 L. R. Ir, 373. 

(q 40 & 41 V. 0. 18, s. 50. («) GouUyMouU, 2 Jut.N', S.484. 

[i) 45 & 46 Y. c. 38, s. 61, suL-s. 6. \y) Taylor v. Meade, 4 D. J. & S. 

[t) ModyesY. Eodye^, 20 Ch..D,7i9. 597; iawMcb. case LordWostbury 

(n) Tmnphn y. Miller, 30 W. B. reviewed tbe earlier decisions and 
422; and see generally Sedgwielc v. overruled v. RknJshrn, 5 Ha. 
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EESTEICTIONS ON GENERAL CAPACITY 


Chap. I. 

Sect. 1. 


Under tlie 

Conveyancing 

Act. 


Or when 
judicially 
eepai’ated. 


Under the 


course a married woman would not have been regarded as a 
feme sole in resj^ect of the fee simple, unless it were clear that 
the fee simple, and not merely the life estate, was limited to 
her separate use ( 2 ) ; and, if tenant in tail, with a restraint 
on anticipation during her life, she might nevertheless har 
the entail (< 7 ). 


Under the Conveyancing Act, 1881, a married woman 
may now convey freehold land or things in action to her 
husband, and a husband may in like manner convey to his 
wife {h) ; and she may now, whether an infant or not, 
appoint an attorney on her behalf for the purpose of execu- 
ting any deed or doing any other act which she might herself 
execute or do {c). 


"When a wife has obtained a sentence of judicial separation 
from her husband, she is, as from the date of the sentence, 
and dming the continuance of the separation, to be considered 
as a feme sole in respect of property of every description 
which she may acquire, or wliich may come to or devolve 
upon her ; and, if cohabitation is resmned, all property to 
which she is then entitled is to be held to her separate use, 
subject only to any written agreement ivhich she may have 
entered into with her husband, w^liilst living separate. If she 
dies intestate, her property devolves as if her husband were 
dead((:/). A protection order, during its continuance, has 
the same effect in respect to the wife’s powder over property 
acquired by her since the desertion, as a decree of judicial 
separation (e). 


By the Yendor and Purchaser Act, 1874 (/), when any 


131, and JBrothendge, 32 

B. 353; see, too, JF'aierhouse^ 

5 Gifi. 64 ; and Grighj v. CoXy 1 Y. 
sen. 518 ; Siig. Pow. 173; hnde v. 
Btilhy 7 Ch. 64 ; Lewin on Trusts, 
759 . So also it has been decided in 
Ireland, Adams r. GamhUy 12 Ir. 
Ch. E, 102, See also !posty pp. 643 
etseq.; et seq, 

(z) Tmdheck v, JBoughijy 2 Eq. 
534 , 


(ff) Coopr v. Macdonddy 7 Ch. B. 
288; and see Me Jalemanh Tuisis, 
23 Ch. B. 344. 

(h) Sect. 50. 

(c) Sect. 40, 

(<f) 20&21Y,c. 85, s. 25; 21& 
22 Y. c. 108, s. 6. 

{e) 20 & 21 Y. 0 . 85, s. 21 ; 41 Y. 
c. 19, s. 4. 

(/) 37 &S 8 Y, c. 78, s. 6; and see 
as to trust estates, posty p. 688, 
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freelioH or eop}']iol<l lioroditaiiioiit vchte^l in a manifMl 
woman as a him tribieoj ala* may eonvoy or aiUTeiider ilie 
name a.s if alie wcto a fim hok\ And as to all irast e^tatc^s i^U^md 
devolving on lim* siiiee tlie Mairmd Wonuars Property Aet, vfomeii% 
l(S82j die isj it is (*oueeived, in tlie sann* pfjsition as if slio were 
afmewk tniHtcHtatw. 

Tlio mere ceimfmy of inamage liotween a woniaii and a CWof 
man witli wlioin slie is iiieoiupotent to f‘(miraet nuirriage, of n.jge, 
com'he loaves lior immly a frme .so/r; and, smP, aide to 
deal witli her propiaiy as she ihiiiks lit : hut in smP a ease 
a piirehaser from her, otherwise tlian hy a deed in wliieh her 
quasi-lmshand concurs, and acknowledged hy her piirhuaiit to 
the statute, would ho entitled to stiict proof of the faiis 
creating the inconipetenry. Of coiuse, if her maniage ho 
dissolved, she is remitted to her original status of afme Hole. 


The ohservations already made (^/) upon fraudulent sal<‘S maief aj^minst 
hy an infant, apply, it is conceived, to similar transactions hy tiu ty mar- 
a married wmman (A), hut if tlie person dealing -with her is woman, 
aware that she is married, he cannot ha,ve the henefit of his 
contract, unless it is formally ratified in the only wny in 
which hy law a married wwan is permitted to contraid (/) ; 
so if he is aware of her incapacity to confer a good title, ho 
may, it seems, lose his right to make her estate liable for the 
loss which he has sustained hy her fraudulent act (A). 

The Married Women’s Property Act, 1870, and the Mamed 
amending Act of 1874 {1), are repealed hy the Married So^rtyActs, 

1870 aEd 1874! 


(g) PP- h 5. 

{h) See Jones y. Kearney^ 1 D. & 
War. 134 ; Sava^ge v. Mstcr^ 9 Mod. 
36 ; Derhislib'e v. Eome^ 3 D. M. & Gr. 
80 ; Blache v. Clarhf 15 B. 603 ; 
Vaughan v. Yanderstegen, 2 Dr, 363, 
408 ; LivcTpool Association y. Baif- 
hirst, 9 Ex. 422 ; Barrow y. Barroio, 
4 K, & J. 409 ; Sharpe v. Foy, 4 CE- 
SS ; Be Bushes Trusts, ih. 691. 

(t) mchoJlY, Jones, 3 Eq. 696, 709, 


710 ; distinguisE tEis case from Sa* 
mge v. Foster, supra, 

{k) AinoldY. Woodhams, IGEq. 29. 
[l) 33 & 34 V. 0. 93, and 37 & 38 
Vc c. 60 ; as to whioE see p. 11 of 
tEe last edition of tEis work ; and as 
to wEetEer tEe words rents and 
profits” in tEe 8tE section of tEe Act 
of 1870 extend to tEe corpus, or 01117 
to tEe income, of Eer property, see 
Be Voss, King y. t^oss, 13 OE. B- 604. 
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RESTRICTIONS ON GENERAL CAPACITY 


Sect‘f‘ Property Act, 1882 {m)^ except as to any act done, 

or right acquired, while either of such Acts was in force, or as 

to any right or liability of any husband or wife married 
before the 1st of January 1883 to sue or be sued under the 
provisions of those Acts for or in respect of any debt, con- 
tract, wrong, or other matter or thing whatsoever, for or in 
respect of which any such right or liability had accrued to 
or against such husband or wife before that date. 

Effect of The general effect of the Act of 1870 was to create a new 
Women’s Separate property in specified kinds of personalty, and to pro- 

PropertyAct, certain cases the real property of a married 

woman should be held for her separate use, and also to confer 
upon her in respect of her statutory separate property a power 
to contract, similar to, but not more extensive than, that 
which she had previously possessed, in Equity, over property 
settled to her separate use. The Act also gave her certain 
legal remedies for the recovery and protection of her wages, 
earnings or other separate property, but did not otherwise 
alter her position. The policy of the Legislature was simply 
to secure for her benefit the separate propeity which the Act 
created, not to give her an independent status, or enlarge her 
contracting capacity (n). 

Married Under the Act of 1882 every woman married on or after 
Property Act, the Ist of January, 1883 (and every woman married prior to 
that date as to property, whether real or personal, her title 
to which, whether vested or contingent, and whether in 
possession, reversion or remainder, has accrued after that 
date (o) ), is entitled to hold and dispose 'of any real and per- 
sonal propeity as her separate property, in the same manner 
as if she were a feme sole^ without the intervention of any 
trustee. "Whether her property be real or personal, whether 
her estate or interest in it be legal or equitable, she is now 

(m) 40&46T.C. 75. 5 OE. B. 939. 

(«) Mowatd r, Mnk of England, {o) Eeid y, Reid, 31 Oh. B. 402. 

19 Eq. 295, 301 ; Ashworth v. Oatram, 
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TO BUY OR FELL REAL ESTATE. 

alholiitolj friHHl from tb* disaliilHj <)f wilyod only 

to this Olio rcHtririioii, \k, that a rontraiiit oil aiiticipati<m 
may Ijfj hfill atta.'liod to hor oiijojmmi oitlier of the t*or|)Ui 
or the iin'omo of Ikt property [p). 


Or, lastly; The propostaUondor may liavo 1 kh‘ii ffiiilfy (jf 
tnusoii, or imirdor, f‘itlior as priuoijial or a(‘(SKyny litdoiv tho 
fart iq ) ; aud have tlimvljy Mil)jertrd Ids land to foifViliira, 
ami Oochoat, upon Ids attuindrv(/k that is, upon smitriiro of 
dratli hoiiig passed upon 1dm (s) ; (d any other tVloiij 
pimiblialde ‘with dtatli, nttaiudm‘ u[>oii wldOi ii]\uhes for- 
foitiire during life(0; may have ineiuTed a pramiii- 
niro (a) : and in any of these casf^H, or at h^ast in any of the 
first three, his coiivoyanc(‘, although bond Ji(h\ hir "\aliifd)le 
consideration, and to a purOiaser without notice, was, pricjr 
to the & 34 Viet. c. 23, subject to the inchoate rights of 
the (Vown, or the lord of the fee (x). In thoBo castes, how- 
ever, that which we have, for convenienee, refeiTcd to as 
an incapadty to sell vas, in stridness, a mere, wnnt of title 
as against the CVown or lord of the fee. Tlio elfecd of 
attainder was not avoided by a subseipient conditional free 
pardon in tbe penal colony (y) ; nor had a pardon under the 
sign manual the efficacy or legal eif(‘ct of a pardon under the 
Great Seal {z ) ; but property acquired by the convict^s own 
industry, after an absolute ox* conditional remission of Ids 
sentence by the governor of the penal colony, was protected 
by statute against the claims of the Grown [a). Leaseholds 
of traitors and felons were, until the late Act, forfeited to the 
Grown upon conviction (i) ; hut, of these, a bond fide sale 
between the crime aiil the conviction would, it seems, be 

(;?) As to wHetlier la^r personal (^) Gmjer^ Cro, Ciir. 

sUtuH is altered by the Aot, sto aV^- 172; OBao. Ab. H83; i Jana. Coiiy, 

fmnd^ V. EuUiit^ 2i Cb. B. 316, 75. 

[q) 5t G-io. III. c. 115; 9 Geo. (y) M^Chmchf 16 Jur, 517. 

IV. c. 31, s. 2. (s) Mulkeh v. Eoiitj 2 B. & AH. 

(r) 3 Bae. Ab. 73S. 25B. 

[i] 4 larm. Cony* 74. [a] 5 Geo. IV. c. 84, s. 20. Qmgh 

[i) 4 BI. Com. 3B6; and 54 Geo. t. 2 IC & J. C23; wiuoli 

III * c. 1 4 5 . see as to tbe general effect of pardoa. 

{u) 16 Bio. tl. 0 . 6. (/>) 4 Bl Com. 387. 


fbap. I 
Hi*< 0 1 , 


Trdtnn, 
ft Ions, &e. 


Effwt of 
piidoiu 
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RESTRICTIONS ON GENERAL CAPACITY 


Chap. I. 
Sect. 1. 


Porfeituro for 
felony now 
abolished. 


held good (c). A felon’s share of money, which was im- 
pressed with the character of realty, would not, in the absence 
of anything to change its character, be treated as personalty 
so as to let in the Crown’s claim by forfeiture {d). By the 
33 & 34 Viet. c. 23, the forfeiture and escheat of lands and 
goods for treason and felony is abolished, but the Act does 
not affect the law of forfeiture consequent upon outlawry (e ) ; 
a conyict, i c., a person against whom, after the passing of 
the Act, judgment of death or of penal servitude shall have 
been pronounced or recorded by any Court of competent 
jurisdiction in England, Wales, or Ireland, upon any charge 
of treason or felony (/), is rendered incapable, while he 
remains subject to the operation of the Act, of alienating or 
charging any property, or of entering into any contract [g ) ; 
but any property wliich he may acquire while lawfully at 
large, under any licence, is not subject to these disabilities {h). 
The Crowa has power to appoint an administrator, in whom, 
upon his appointment, all the real and personal property of 
the convict is to vest {i) ; and he has an absolute power to 
let, mortgage, sell, convey, and transfer any part of such 
property as he thinks fit (/»•) ; and full directions are given as 
to the management of the convict’s property, which, subject 
to the papients and allowances authorized by the Act, is to 
revert to the convict or his representatives on the completion 
of his sentence, or on his pardon or death (/). If no adminis- 
trator is appointed, an interim cui'ator may be appointed by 
a Comt of Petty Sessions or by a Justice of the Peace, to 
administer and manage the property and affairs of the con- 
vict {m ) ; his duties are analogous to those of a receiver of 
real and personal estate (/z) ; he has, it would seem, no power 
to sell or mortgage real estate ; nor can he sell or transfer 


{c) 4 Bl. Com. 388. See Wliitabr 
V. Wisdetj, 12 0. B. 44. 

{d) JI& Earroph Estate^ 3 Dr. 726; 
Ee Thompson’s Trusts, 22 B. 506. 

(e) Sect. 1. See now 30 & 40 V. 
c. 18, which Tests aE property, fall- 
ing to the Crown under a f oifeitnre, 
in the Treasury Solicitor. By 42 & 
43 V. c. 59, oiitlawry in civil pro- 


cedure has been abolished. 
(/) Sect, 6. 

Iff) Sect. 8. 

(4 Sect. 30. 

(i) Sects. 9 and 10, 

(Q Sect. 12. 

{^) Sect. 18. 

{m) Sect. 21. 

{n) Sect. 24. 
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any lifwiiiiil cxi'fpt witli llio authority of llio ( 'ourt or 
a Jir^tico (o;. -- — 


The iiieapaiity of a liaiikm}>t tomakc^a fltlo Im no iiarallel B:mlniptB. 
ill of a i‘om]tosifinii, t1u‘ llioory of is a pur- 

a]ia4‘ ot ilie josoth ly Iho dt^lilor From Im (r<*d!loril//)j 
■\\itlioat any (liYivstiiig of tin* i‘.4tdo ly operallon of law. 


Aml^ witli Tofortausi to inoapaoiiioh to h* 11 1>oth of ilio Isl Tno'ir5i<it.af4 
and of tlic 2iid do.'.eripiitjn^ may lioiv ivlor to tlio g*iii*ral s?ilnTi<ar^ 
aoii^olidatiiig Aot (d* the 8 Yict. a, 18, •wliii-li onahh'S tAViit y< * 


of partial edatths and in(‘apa<atated owners ^inaliidin^^ tenants 
in tail preeluded from allmiation by Avt of rarliainent (q)^ 
and tenantH for 1U\^ witli a restrletirm against rdienatloii [rj) 
to sell land to the promoters of niuhiiakings an!horiya‘d hy 
Acts in whieh the general A('t is meoi’i)orated (.s) : and to the Ant! uodeif 
provisions of the (bmmons' In(‘losm'e(/)j and Land Tax Ite- HtidUnd 
deinplion (a) A(*ts, whieli emjiower sueli (,A\iic*rs to 


sales for the ])urposo of meeting the e.vpfmses of inelostiro, 

or of dis(*harging tlieir oUkt wdtled e.sfatoH from land tax ; 

and to the provisions of the Acts authorizing leases and fnd wider 

... aaa 

mles of hettled estates under tlm direetiou of the (diaii{‘ery Mm, 

I )i vision (/) ; and to the provisions of the Aets aiitlionzing 

the sale and ex(3liaiigo of tlie residenetM of the clergy, and of 


glebe lands in coriaiii eases (/y) ; and to the provisions of the 


[0) Sei't. 2f5. QiiM, wli^tlser under 
liiH general powers of maimgeaimt 
lieian let the real estate of tlie con- 
vict. 

(l^) Ei p, Jones, 10 Ch. C6.% 60a; 
Me Kmrley and Vkykih Cmtmd, 
7 CL 1). 615. • 

((j[) £x p, Emi of Aht'ffiimmjf 10 
B. mi 

(?) Ei'Wmh V. Emm, 4 W. IL 783. 
(s) 8ee sectH. (?, 7 d seq. 

(1) 6&7Will IV, c. 115, ss. 4f?, 
47;8&9V. c. US; 9 & 10 V. e.70. 
Acta for faeilitatiiiig drainage, 9 & 10 
V. c. 101; lO&U V. 0 . 38;12&I3 
V. c. 100;13&14V. e.81;19&20 
V. c. 9. See also the Amoudment 


A(4h, IOAjU V. e. Ill; 11 & 12 V. 
e. 99; 12 & 13 V. c. 83; 15 & 16 V. 
e. 79; 17 & 18 V. e.07; 20 & 21 V. 
c. 31 ; 22 & 23 V. c. 43. 

(?/) 42 Ceo. III. e. 116, w. 14, 53, 
9S; 5i Geu. III. c. 70, s. 41, c. 173, 
SH. G, 8, 12; 67 Geo. IILc.lOO;l& 
2V.C. 58; 16 & 17 V. e. 71, «. 117. 
Beo Etmhti v. Ktny, 0 Ila. 499. 

(i) 40 & 41V, e. IB, s. 50; 45 & 
46 V. e. 38, m to which, vnk pont, 
Uh. XIX., aU. 1, 

(//) 1 & 2 V, c. 23, S, 7 ; 2 

Aj 3 V. c. 49, H. lf> $i «'f, ; f) & 6 V. 
c. 51, s. 6 ; 0 1: 10 ?. c. 73, ». 22 ; 
and 23 4c 24 V.o. 93, 8.41. 


I). VOL, I. 
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RESTRICTIONS ON GENERAL CAPACITY 


Chap. I. 
Sect. I. 


And under 
Defence Acts. 
And other 
Acte. 


Personal 
representatiye 
of trustee or 
mortgagee 
under Couv. 
Act, 1881. 


ImproYement of Land Act, 1864 (s) ; and to tlie provisions of 
the Acts empowering the Secretary of State for War to 
acquire lands for the defence of the realm {a ) ; and to the 
Acts authorizing the gift or sale hy incapacitated owners of 
land as a site for schools (/>), or for churchyards (^j), or for 
sites for places of religions worship, &o. (rf), and generally to 
the Acts incorporating the provisions of the Lands Clauses 
Consolidation Act, 


We may here also refer to the alteration made in the 
law hy sect. 30 of the Conveyancing Act, 1881, which pro- 
vides that where an estate or interest of inheritance, or 
limited to the heir as special occupant, ia any tenements or 
hereditaments, corporeal or incorporeal, is vested, on any 
trust or hy way of mortgage, in any person solely, the same 
shall on his death, notwithstanding any testamentary dispo- 
sition, devolve to or become vested in his personal rejDresen- 
tatives or representative from time to time, in like manner 
(and with the same powers) as if the same were a chattel real 
vesting in them or him ; and that for the pniposes of the 
section the personal, representatives for the time being of the 
deceased are to deemed in law his heirs and assigns within 
the meaning of all trusts and powers. This section, which 
applies only in cases of death on or after the 1st January, 
1882, repeals sect. 4 of the Vendor and Pinchaser Act, 1874, 
and sect. 48 of the Laiid Transfer Act, 1875, excepting in 
cases of death before that date {e). 


(z) 27 & 28 T. c. lU; see, too, 
tlie Limited Owners’ Residences Act, 
1870 (33 & 34 V. o. 66), partially re- 
pealed and amended by 34 & 35 Y. 
c. 84; 40 &4iy. c. 31; and 45 & 
46 Y. c. 38. 

(«) 6 & 6 Y. c. 94; 18 & 19 Y. 
c. 117; 23&24Y. c. 112; 27 & 28 
Y. c. 89 ; 36 & 37 Y. c. 72. 

(5) 4&5Y.C.38; 12&13Y.0.49. 
(c) 30 & 31 Y. c. 133. 
id) 36 & 37 Y. 0. 50. 

(t) Where there is a valid contract 
for sale, and the title, though defec- 
tive, has been accepted hy the pim- 
cha'jer, it has been held that the ven- 


dor is not the less a trustee because he 
has his lien and right of possession 
until payment of the purchase-money. 
Lvhaglit y. Bdwards, 2 Ch. D. 499. 
The section will, therefore, apply to 
such cases; and see Spradhcrif s 
Mo}tgagei 14 Ch. D. 514 ; Re Whitens 
Mo)tg(igej 51 L. J. Ch. 836 ; Re 
R}ooVs Moitguge, 25 W. B. 841; 
Chmlxe v. Oirngton, 1 Ch. D. 279 ; 
and Moigcm v. The Swansea Vihan 
Authority^ 9 Ch. D. 582. See also 
sect. 4 of the Conveyancing Act, 
1881 ; and as to the distinction 
between this section and sect. 30, see 
p. 294. 
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Thore is no positive law ihat property Moiigiiig to a 
cliaiity sliall ljf» a1>ho]utoly Inali(iiial)lo, ljut the onus is tlmjwii 
cm the alienee and tho'.(‘ elaiiiiiiig unihT him slinwiiig that 
the bale was htau^ihil to tim <'harlty(/|; amh unless (his 
can he (loiiOj tli(‘ trainn lion ill }m w*t amh^/'/j. Tliere k 
imtiually a btmng preMunption that laial, oaee dovoteh totlie 
ehaiitahle piu|HKse, is iateiakd ior ever to ieiauiii imilieiiuhle; 
hut under h]>eeial e.ireiiiusiaii(M‘s the right to aVn iiute it !iiay ho 
presuiueih Thus whc‘ro a .sale of ehnrity haids held taken pliiee 
at a very distant date, and had always hiien a(*qm(Nied in, and 
tile origin of the eliariiy was lost In ohs< urliy, it was held that 
a power in the trustees to sell might he priMoned (//), The 
Chancery Division has powaa* xiiuhn* its gein^ml jurisdietion, 
and also under Sir Samuel llomillyk Act (d2 Geo. III. e. 101), 
to direct a sale of charity property, without tlie sanction of 
the Charity Commissioners (/) ; and, uolwtthstaiiding any of 
the dibahling statutes, sales of charity lands may now ho 
etfeeted nnder 10 & 17 Vift. e. 107, s. iil (/*). Xor have the 
powers of tlii^ Chaiity (hinmissioners uud(T this Acd heem 
abridged hy the xillotments Extension Act, Ho, 

where eorjioratlons or trustees in the United Kingdom, hold- 
ing moneys in trust for any piihlu* or charltahlo juirpose, have, 
under the & d4 Viet, e. dl, invested their trust ftmds in 
any real security, and the equity of redemption of the jiro- 
mises comprised therein has hoeome ruil)to to foreclosure, or 
has been otheiwvise haired or rel(‘ased, the s^ime are hy the 
Act directed to he sold and couvertiMl into money* But 
without the express authoihy of Parliauiont or the Cham^ery 
Divibion, or unless lliey are acting under a schemo legally 


{/) See e, g, J.^G, v. 

sB.ei. 

(</) As to the alieaatioa of charity 
lasids hy trastccH, see xi.-t?, v. 

6 V. 452 ; AML v, C%ip, of KeumlCt 
1 H. 395; t. Ihdtinghmn^ 3 
B. 91 ; Hoath Hk, 4 B. 

453; V. 6 B. 150; 

A>^U* v. Tihjflm^ 2 M. A (1. 414; 
ArG. T. (Wife, IB B. 223, 


and cases cited; v. Diueg, 4 

D. k J. 130. 

(4) xl.-Cr. T. Mmjikkn (W., 0 II 

L. C. 180. 

(?) m Ashton CMniij, 22 B. 288. 
(^) Ami ace IB k 19 V. c. 121, 
s. 38. 

(/) 4 ) & 40 V. c\ HO ; Tumh of 
SuttOH to ChHid, 20 Oil. 1). 173, 
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Chap. 1. 
Sect. 1. 


Of statutory 
corporations. 


estallislied, or with the approyal of the Commissioners, charity 
trustees are now prohibited from selling or charging any 
portion of their charity lands [m). By a late Act (n), the 
trustees of any charity for religious, educational, literary, 
scientific, or puhho charitable purposes, upon obtaining from 
the Charity Commissioners a certificate of incorporation, may 
in them corporate name hold, acquire, convey, assign, or 
demise any present or future property belonging to their 
trust, but only in the same way and subject to the same re- 
strictions as they might have done without such incorporation. 


A statutory corporation is limited as to all its powers by 
the purposes of its incorporation, as defined by its memoran- 
dum of association or special Act (o) ; and, consequently, a 
railway company, having the usual powers under its special 
Act to take and use land for the purpose of the railway and 
works, cannot, whether for valuable consideration or other- 
wise, alienate for any purposes outside the Act any portion of 
its land, not being superfluous land within sect. 127 of the 
Lands Clauses Consolidation Act, 1845, or not being land 
taken for extraordinary purposes within sect, 45 of the Bail- 
ways Clauses Consolidation Act, 1845 ; nor can it grant any 
easement over the same (j?). llowfar such a corporation has, 
subject to the above principle, the rights of an ordinary 
owner, is a question which cannot be said to be as yet satisfac- 
torily settled (g). 


{m) 18 & 19 V. c. 124, 8. 29. As 
to what accounts are diiected in 
charity informations, see A.^G, v. 
Drapen Cb., 6 B. 382; A.-G. v. 
Tietyman, 4 B. 466; A.-G. v. Eall, 

16 B. 388, A.-G. v. Magdalen OollcgCy 
18 B. 223; et ilde Seton, 650. As 
to what are charity lands, sec Go- 
levion for Mehef p. v, Sutton^ 27 
B. 651 ; Mogul Society v. Thompson^ 

17 Ch. B. 407 ; hums to Torhes^ 24 
Oh. D. 687, 691. 

(«) 35 & 36 V. c. 24. 

(fl) Ashbury Gauiage Go, v. Michej 
L, R. 7 H. L. 653 ; EaioUs r. MmU 
on Counties M. Co.^ 5 H. L. 0. 331. 


(^y) IfidhnerY, Midland M. Co., H 
Ch. D. 611. As to “superfluous 
land,” see Ch. XIV. sect. 3. It 
would seem to follow that easements 
cannot he jrosciibed for against such 
a corporation, hut the point, though 
raised, has never been satisfactorily 
decided, see Ifason v. Sh emshiry M, 
Go. L. R. 6 Q. B. 578 ; Motion r, I. 
i M. W. M. Go., 13 Ch. D. 268. 

{q) See Swindon JFateraotls Co. y* 
Metis and JJ^iUs Canal Co., L. R. 7 
H. L. 697 ; Morton y. I. ^ N. TT. M, 
Co., supra; Bonner v. G. IF. M. Co , 
24 Oh. D. 1, 
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Tlie (>t a (^oiiinioii Law cfa^parafion liowovfT, dif- 
fmnit, Knell a (‘orporatioii wlton duly fwat(*d lian, m an 
iiicidfiit amiexed 1>y Law, lhf‘ .‘Jarm* powtT to pnrelia^o and Taw corpora- 
alioii real (state, and to eni(‘r into coiitraetn tin;; it, tliat 
is |ioss(‘wd iiud may lie f*\(*i‘nM'd liy nn haliiidual ; and f*ven 
aekns(‘ in tlieir clmrter nsiminhig tlam fntni aliening or 
demidiig except in a eeriaiii form is deeiiied to l)e merely a 
precept, and not limding in law (r). 


*\Vo may here also eonveuieiitly r<‘ftT to tlie limlt<‘d po\\er^ Of u« W- 
of alienation in respect of eorporat<* ]>ropedy, Ii.ue toriH^ruiIouH, 

been ermfeiTod by tlio following Hfatutcst—Tla* 11 ii Id Vi(t, 
e. 104 antbormes eoidesiastieul corporations, with tlu* approud 
of the fbureb Estates Commihsiont'rs, to Sfll, enfranebiHo, and 
excbaiige clmrcb lands, or to pimbaso tbo intensts of tbeir 
lessees ; and those powers, at first temporary, have been eon- 
tinned by latcT Acts (h), Tbo 21 & 22 Viet, r*. 44, and 2d & 

21 Tict. e. df), confer limited powers for iluj sale, eiifran- 
(bisement, and exdiange of lands on the uiu\ersitieb of 
Oxford, (kmbridgo, and Durliam, and tludr several (nlbgos, 
and on tbo (*olleges of Eton and WinehestfT. Woiiboii^es, 
lands, and other parish property may bo sold under d & C! 

Yiet. c. 18 (/), We may also reftT to the restrictions imposed Of mcmifipal 
by sects, 108-110 of the Munikpal Cori)orations Act, I8S2, 
on sales by inniiieipal eoipKa’ations ((/) ; to the powcTS of 
alienation given by the l^ind Tax Kedemption Aks; to the 
l)mm of sale eoiifeiTcd on tla? Governors of Gneen Annek 
Bounty by the 28 & 20 ViG. e. C9, s. 4; and to the powers of 
sale and leabing (‘onffTiod on local authorities by the riiblic; 

Health Act, 1875. , 


(r) SWou'h Jfmpiittl 10 Co. 
1; lliehi Y, JMmry Carnage Cu.y 
L. II. 9 Ex. 221, 262, 202. 

(s) 17&18T. 0. no, 21 k 22 T. 
0.57; 22 & 23 V. c. 40; 23 & 24 V. 
c. 121, H. 28. Tile Limd Tax lU'- 
dempiion Acts onaWo otelisiastieal 
torporations to sell lands forrodemp- 
tioa of land tax. Boe JVhdhrm y. 
Bed, CmmmkMrf^^ 7 Oil. B. 375. 


(/) Amendod by 45 & 40 V. c. 58, 
8. U ; SCO too 20 k 21 T, o, 15. Ah 
to dw|)onHmg witli eiirolnuat, 8(e 
7 k h V.e. 101, s, 73, inker r. 
Southig, 35 W, K. 022. 

(«) 45 & 46 Y, e. 50, Bee also 
H. 12B, M to saving provisiOBS, and 
on tlio old Act, Ikwlinson’s Mun. 
Corp, Act, Bth tnl, 210. And see 
sect. II (2) of 48 & 40 V. c. 72. 
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Chap. L 

(2.) Who are rektmly mompetent to sell 

Inccapaoities to sell of the second description may he con- 
sidered to consist in, 1st, the want of a transferable (.^) title 
to the property proposed to he dealt with ; and, 2ndly, the 
existence of some relation between the proposed vendor and 
the purchaser which prevents a sale, except under special pre- 
cautions ; in which cases, however, the transaction is binding 
on the vendor and voidable by the purchaser. 

Upon the first of these sub-divisions we may remark, that 
a right of alienation is generally incidental to and inseparable 
beneficial ownership of property. Thus a mere 
proposed declaration annexed to a gift to A. in fee ( 2 /)— or, it is con- 

Conditions m ceived, for any estate (s)— that the property shall not be 
SieSon^- aliened, or shall not be charged (a), is repugnant and void ; 
how far valid, the estate cannot be preserved to A. despite his own volun- 
tary acts or involuntary misfortunes: but, within certain 
limits, which do not seem to be very clearly defined by the 
authorities (&), the estate limited to him may be made to 
determine or go over on the occurrence of any thing which, 
in case he were absolute owner, would operate as a voluntary 
or involuntary alienation. But though a man may, on 
alienation, qualify the interest of his alienee by a condition 
to take eficeot on bankruptcy, he cannot, by contract or other- 
wise, qualify Ms own interest by a condition to take effect 


Who are 
relatively 
incompetent 
to sell. 

Persons 
having no 
transferable 
interest. 


Persons 
standing in 
special influ- 


(x) Soqj1.-G. V. Corp. ofjehjmouth, 
0 B. 67; where a corporation was 
held incapable in Equity of contract- 
ing to sell property, hy reason of a 
duty which it owed in rospect there- 
of to the public. As to the remedy 
in cases of collusive alienations of 
corporate property, see 5 & 6 Will. 
IV. c. 76, s. 97, and A-G, v. WiU 
so% 9 Si. 30, 

( 2 /) Co. Litt. 206 b, 223 a; 2Jann. 
16. 

(z) See as to an estate for life, 
BochfordY. Embrnm^ 9 Ha. 475 ; and 


sec Bird v. Johnson^ 18 Jnr. 976. 

{(i) WilUs V. EtscoXf 4 M. & Or. 
201 ; v. Ford^ 7 Ch. D. 669 ; 
Be Madeay^ 20 Eq. 186. 

{b) See Co. Litt. 223 a; JfMs- 
chmnp V. Bluet ^ Bridg. 132; Ware 
V. Cann^ 10 B. & 0. 433 ; Doe v. 
Bear son, 6 Ea. 173 ; Bargds case, 
2 Leon. 82 ; 3 ih. 182 ; W%lUs v. 
Elseox, supra ; AtUvater v. Attwater, 
18 B. 330 ; 2 Jarm. 18 ; see judg- 
ment of Sir Gr. Jessel in Be Madeay, 
20 Eq. 186 ; but see Ware v. Cam, 
suprd; Be Bosher, 26 Oh. D, 801. 



TO BIl' OK KKAL KSTATIK 

on luH o\m iKiiilvTiipi f*r. Tt liowovrr, lliat lio may ih m 
hy a I'Oiiflition io fakn on liin own ntiom]>fo4 aHoiiaiion, 
altlioiij,4 for Yaluo 0-). Wh»‘ro ilio <‘oii(lItif)n k in iiii 
form, rorjuiriti<^ to Ik* doiio 1>y tlio prraiilao, imcl 

ilifi’o ih 110 oollii*4vf‘ piiFjK>o% an aot hi innhinu null ih 1«ink- 
rujiioy, or tlio g‘i\Ing of a wamiui of attoriioy, not a ciiiw? 
of forfoiluro u!], Tlio of a marrio/l ■\\oinan an 

oxoopti(»ii from llio gonoiMl rnlo: ih vh* liav** aln^ady 

), may, in Efpiiiy, Ik* (‘I'Ertnally ro^traiiiod \\hili* toroid 
from with ovon hor ha* Hmploohtaio: and noioirlH 

tion or gift o\or ih mH*(*^s^^ry to give olfoot i<i tlm ro^riotion; 
imiMnimli an it oporaton to crc'ato in hot a ]»orhonnl di,^<|iiuliii- 
eation to ooiitraet or convoy the particular iiroporiy: the pro- 
vihioii in bucIi a eano lioing one, not of forlhitnro hut of 
preservation ; and ovon this disqimlifidition may, as m have 
seeiij 1)0 now, in special removed hy the (lourt* 


We may here remark that the fact of a woman being a 
profoHHod nun does not aftVed her capacity to take or diMpose 
of property (/), 

Upon the 2n(l sub-division we may instam-c the mo fd 
an agtml for purchase, who cannot sell his own estate to his 
prin^apab without ainiiainting Iiiiii with the fa(‘ts(//): and, as 
a general mli\ wlieiiev(*r such a relation Huhsists lietwcMm 
contracting parties as may (‘uahle om‘. to cxenisc undue in- 
fluence (7/) over tlie other, whether the* relation he that of 
parent and cliild (/), guardian and ward, legal ad\iHcr and 


(f) limijU Y. Ihuam^ 0 AF. It 

51,3; v.r,<iiwii, ifli. 181. 

(il) Aimu V. IhJtHfs, 1 J, & H. 
aud seo casc^ cited in note, 
ih, p, 610, 

{() Aidi\ p. 10. 

(/) Iti Mdialfih Timfs, 2 I). J. & 
S. 122. 

( 0 ) GilMt Y. hqqnmrm^^ 3 B. 7H; 
IloilmlM Y. Brmikmrn^ 2 Bow k C, 
188; Binthy ?. Gmioi, 18 B. 75; 
Bide f, 21 B. 603, 


(//) Bcc Y, Brnnltthni 2 B, 

76; VouU Y. 15 B. 23i, 

230 ; VmhnH v. Alhmn, % D. l\ k L 

m, 

(i) /roytoiv.m#K 15 B, 27 S; 
fiw IhmUiui V. Itifuiifi/) 2 S. & U. 
330 ; JHiijId V. Vmidtrphfid^ 8 1). AL 
k Cr, 133; IhmMe v. Jlm<kh\ 3 
Dr. 556; (khmi v, 6 V* 266; 
Jkhmn v, Ln>jh(% 4 B. M. & (h 270 ; 
(tndty V, Mmbhy^ 4 JJ. & J. 78, 01, 


2 -'} 


Cliap. I. 
Srt f . 2. 


Fndiic 

ittiluciwe, 



24 


EESTRICnONS OSf GENERAL CAPACITY 


client (/), tmtee and cestui qiic trust, medical man and 

SSect. 2. ' ^ , 

patient, spiritual adviser and penitent, or whatever else may 

he the nature of the confidential relation, if influence is ac- 
quired and abused, or confidence reposed and betrayed (/), 
the Court, upon proof of the exercise of such undue influence, 
will set aside the transaction (m) ; and the circumstance of the 
real facts not being stated on the face of the assurances uill 
be considered pnmd/acie evidence of fraud (n). 


Sect. 3. 


Wlio are 
generally 
incompetent 
to purctase. 

Corpoiations 
cannot told 
without 
licence. 


(3.) JT/io are generalUj incompetent to purchase. 

Puioliasers must, necessarily, lie either individuals (o) or 
corporations ; corporations, of whatever description, may pur- 
chase, but cannot, in their corporate capacities, hold land, 
except under a licence to hold in mortmain (p), or under the 
special provisions of an Act of Parliament [q). 


[k) Broun y. Kennedy^ 33 B. 133 ; 
12 'W'. R. 360. As to the case of 
the promoter of a company, where a 
similar principle applies, see Erlanycr 
V. Keio Somh cro Bhosphaie Co.^ 3 Ap. 
Oa. 1284, per Lord Penzance. 

{1) Smith Y. Kay, 7 H. L. C. 750 ; 
Sa7') ison v. Guest, 6 B, M. & G. 432 ; 
Ithodcs Y. Bate, 1 Oh. 252 ; Tate y. 
W%lliamson, 20h.56; MitcJiellY. Jflom- 
fray, 8 Q. B. B. 587 ; and see Wnght 
Y. Troud>, 13 V. 136; and Kay gat th 
V. Wearing, 12 Eq. 320 ; where the 
fiduciary relation was held not to he 
established, hut the deed was set 
aside on other grounds ; cf , OocUurn 
Y. Bdtvards, 18 Oh. B. 449. 

(m) In determining as to the 
Yaliclity of deahngs Yrith expectant 
heirs or reversioners, the question 
whether undue influence has been 
exercised or advantage taken, is 
always material. 

(n) See Mulhalten t. Mai urn, 3 B. 
& War. 317 ; Almrne y. Kogan, Bru. 
310; Gihon y. Bussell, 2 T. & 0. 
0. 0 104 ; Kakh y. Kateh, 9 y.292; 
Ktiguemn y, Baseley, 14 Y. 273 ; 2 
Wh. & T. L. C. ; Bent y. Bennett, 
4 M. & 0. 269 ; Karvey r. Mount, 8 
B. 439 ; BillageY. Southee, 9 Ha. 534; 


Baker v. Loader, 16 Eq. 49 ; and cases 
therein respectively cited; see too 
Middleton Y. Slieihuine, 4 Y. &0. 358, 

[o] As to the effect of a conveyanco 
to a body of unincorporated indivi- 
duals, see Thompson Y. Shakspear, 1 B. 
E. & d. 399 ; and CarneY. Long, 2 B. 
E, & J. 75. Eor the case of a fluc- 
tuating body, see Qatewardh Case, 
6 Co. 60, and Goodman y. Mayor 
of Saltash, 7 Ap. Ca. 633. In the 
case of a grant by the Crown to such 
a body, incorporation will he pre- 
sumed, if necessary for establishing 
the validity of the grant. Chilton v. 
Corp. of London, 7 Ch. B. 735; Loid 
Biteis v. Adams, 3 Ex B. 36L 
(^?] Co. Litt. 2 h. A benefit build- 
ing society under the 6 & 7 Will. lY. 
c. 32, mi^t purchase real estate ; 
Mullock Y. Jenlins, 14 B. 628 ; hut 
this Act, except as to subsisting so- 
cieties, has been repealed by the 37 
& 38 Y. c. 42, which apparently re- 
stricts the power of such a society to 
hold land to what they hold by way 
of mortgage, or acquire by fore- 
closure. See as to charities, 16 & 17 
Y.c. 137, s. 27; 18 & 19 Y. o. 124, 
ss. 35 and 41 ; and ante, p. 3. 

{q) In Beriing r. Trail, 18 Eq. 88, 
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Purchases hj individuals, unincorporated, must be made by gect*3^* 

them in tlieir private capacities and individual names : e, q, r — ; 

. Piircliaso by 

a pui’cliase by, co nomine^ tlie innabitants of a place, or tlie tmmeorpo-* 

pari&liioners or cliiu’cli wardens of a parish, is bad ; so is a 

similar piuehase by, or grant to, the commoners of a waste (r). 


But, by custom, in London and elsewhere, the parson and Parocbifjl 
churchAvardens are a corporation to purchase and hold land(.s) ; may^puSbo 
and so, by statute, are ohimchwardensand overseers generally 
in some matters relating to the Poor Laws (^), and to Educa- 
tion (^/). So, too, certain quasi corporate bodies, as Local So also local 
Boards of Health formerly established uuder the Puljlio 
Health Act, 1848 (r), and Improvement Commissioners acting 
as Burial Boards (//), or the Sanitary Authorities under the 
Public Health Act, 1873 {z)^ to which these local juiisdictions 
are now transferred, may purchase and hold lands for the pur- 
poses authorized by their Acts. So, too, public companies Public ^ 
formed under the Companies Act, 1862, may hold lands : hut 
if formed for the promotion of art, science, religion, or charity, 
or any like object not involving the acquisition of gain, the 
quantity so hold must not exceed two acres, unless the Board 
of Trade sanctions a larger holding {ci). And the Grovernors 
of Queen Anne’s Bounty have power to purchase (i), 

Wo may here also refer to the 21 & 22 Viet. o. 92, as Pnrobases for 
amended by the 34 Viet. c. 14, under which contracts for the p^poses. 
purchase of property for certain county purposes may be 
entered into in the name of the Clerk of the Peace on behalf 


it was held that a statutory power 
conf en'ed on a charity to acquire land 
by will, implied a power to devise 
land for the purposes of the chanty. 
But see and distinguish Luclcraft v, 
Pndlianiy 6 Ch. B. 205. 

(? ) Co. Litt. 3 a. 

(s) See Wct}ne)^s case^ Cro. Jac. 
532 ; note (4) to Co. Litt. 3 a. 

(t) 9 Geo. I. c, 7, s. 4 ; Sug. 685. 
{u) Jointly with the minister; sea 

4&6 Y.c.38,ss.7and8; 12&13T. 


C.49; andl4V. c. 24, 

(v) 11 & 127. 0 . 63. 

(y) 20 & 21 V. c. 81 ; 23 & 2i 7. 
c. 64. As to the metropolitan area, 
see 16 & 17 7. c. 134; 18 & 19 7. 
c. 128 ; 20 21 7. ec. 35, 81 ; 24 & 

25 7. c. 101. 

{z) 38&39 7.C. 55, ss. 7 and 175; 
see also the Act of 1872, 

{a) 25 & 26 7. c. 89, sa. 18, 21. 

(i) 1 & 2 7. c. 23; 28 & 29 7. 
c. 69. 
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Scrt *3^’ Jiislim, and tin* jnirrhasod ])ro])f‘rty may be conveyed 

to tlie ri«‘rk of ilio and will ve^t in bia aiiccessora in 

tbc^ oltico from tiim^ to time. 

Alien ermld Previondy to tlie jiashiiig of ilie Naluralkation Act, 1870, 
an alien jairehase l)(doro denization ; but tbe CWvn 

iniglit at any time af^-^ert itn right to the properly (e), unless 
the alien was a subject of a fritmdly state, and tlio property 
was tahen for the purposes of Ids own residence or business 
for a term not exceeding tvnnly-one years {d) ; and the 
tV)V’ii might (‘xenaso tb(3 right of re-entry, without the 
neeesbity of any im[uisirion being taben, or ofH(*e found (e). 
Before tlie ( Vowii bad exereised its rigid of re-entry, an alien 
miglit make a (‘ouveyaiUM3 to a natinal-born subjb'et, whieli, 
Hiough it could not (hh^at the prior right of the Crown, 
would bf‘ valid in evtTV otluT rc^spcnd {/), The Crown could, 
it van said, claim land vested in tnistees for an alien {g ) ; 
but not Ids share of tbe produce of sale of real estate, devised 
ill haist to Sf5ll {li ) ; nor, a(‘eordiiig to a modern decision, the 
benefit of an executory trust to convey land to an alien (/) ; 
but on appeal the* grounds of the decision were not ap- 
proved; and they were expressly disseiitcHl from in a later 
case (/•). 

Leases to, The claim of the Crown ext(‘nde(I to terms for years (/) ; 

void. and, until rcamdly, the only (‘x* option wns of leases of 

liahitutions of alien mereluiiit friends diuing their lives and 


d) Co. Litt, 2 b ; Mu V. milmi, 
Aleyii, li ; JJionmtl x. 13 

Ir. Eq. R. 93. 

(f/) 7 & 8 V. (‘. CO, s, 0 , uow rep, 
by 33 V. 0 . 11. 

(0 2> & 23 V. c. 21, H. 25. 

(/) Shop. T. 232. 

(//) Du IhuYtmUn x. S/ukhn^ 1 B. 
90; Sag. 687?; but seo JtUtmn y. 

3 S. & G. 230; atfirmed on 
other grounds, 2 dur. K. S. 410, but 
oxproHbly dissented from in Dturow 
V, IfadkiUj 24 B, 1, where the prior 


eases arc vwy fully reviewed ; see, 
bjo, iSknrji V. AV. HtiUiNn\ 7 Clu 
313, %\hvQ JkYYOw X. IFiuIlmiB ap- 
proved of. 

(/i) Dh Ilmmdm v. t%ehhnj 1 M. 
& C. 52.3 ; and see p. 630, as to 
distingm^iin^^ Ikiikm v. G(>tide% 
3 M. L K. 383. 

{() Mlfibou V. k^tordifj supril. 

(1) Mm mil" V. 1 Fail in, 21 B. 1; 
Shmp V. 8t. ^iHiunr, 1 Oh. 343. 

(/) Co. Litt. 2 b; Mex v. FmF 
hmme, 4 Ea. 107. 
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reBicloBce mtUn flie realm (m), LeaHOB, or agreemenirf for a 
lease (a), to artifieerh or liandic'raflHmcaj, were, prior to 
the now repealed slaiufe rjf 7 8 Yid* e. dO, ah'^oliitely void ; 

altlioiigh an assignment to an alimi artitietT of a sulisisting 
lease has heen Indd valid (o). By tlnit Aei^ howe\'er, a resi- 
dent alien fiimid might hold any lamlsj hons«H (ir oilier 
teiiennaiis, for the piirpne of reHidene(‘, or of oiMsipaiion hy 
himself or his servants, or for the purpose of any Imsiness, 
trade, or mamifaeture, for any tcTin not exo'fSMliiig twenty- 
one years, as if lie were a natuinl-horu sahjecd ( p). 

But hy the lain Aet (q) the disaljilitiea ol an alimi as 
respfjets the aequisition of real mid p(‘i‘honal properiy 
almost eiitindy removed; lie may now acffuire, hold, and 
dispose of real property situate within the Ihti ted Kingdom 
as fretdy as a natural-hom British subjeid ; hut imtil ho has 
obtained a eortilicnto of naturalization after the period of 
residence, and in the manner iireserihed hy the At*t (r), ho 
cannot hohl oiri{‘e, or exercise any municipal, parlianuaifary, 
or other fraiiehiHo. The Act is not retrospective^ (s) ; nor does 
it confer upon an alien any right to hold Teal property situate 
out of the United Kingdom (/). 

By the 7 Anno, e. 5, 4 Geo. IT. c, 21, and 13 Goo, TIT. e. 21 , 
the childitn of a male British-horn siihjert, or of his son, are, 
with certain special exceptions (a), to he considered natural- 
horn subjects ; and, hy the 7 & 8 Viot. c, GO, the child hom 
of a British motluu’ out of the Gueen’s allegiance is onahled 
to hold land (.^') ; and hy the 33 Yirt. c. 14, where the father, 
or the mother heiiig ^a widow, has olitainod a certifidito of 
naturalization in the United Iviiigdom, every child of such 

(m) 32 Hen. Till. o. 16, s. 13. gianoe by 33 3i V, c. 102. 

(m) Lapiem v, M^Intosh^ 9 A. & (r) Sect. 7 d seq, 

E. 857. (d i^harp t. St. Smemr^ 7 Cb, 343, 

(o) JFootion Y, Sttflmnif 12 M. Sc and are sect. % snb-seet. 3, 

W. 129. {t) Bw.t. 2, sub-soct. 1. 

{p) Sect. 5. («) Aa to wbieb, boo tbe Acts, and 

(q) 33 V. e. 14 ; amended as re- FM v, 6 Ha. 61. 
speefcs tbe taking o! oaths of aEo- (or) Sect. 3. 


Cliap. L 
Beef. 3. 


Kxfcpti<»n of 
( < rf liin b aws 
under 7 & H V. 
e. 66. 


Xutumll/a- 
tbii A< t, IH 70 , 


Xainral-born 

hubjeet—wbo 

is. 
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RESTRICTIONS ON GENERAL CATACITY 


Cliap. I. 
Sect. Z. 


Denization. 


Naturaliza- 

tion. 


fatJier or motlier tIio dining iiifniiey lias l)er*omo resident 
with siicii father or mother in any part of tliri Ihiited Tving- 
(lom, is to ho doomed a naturalized Biitisli subject {//) ; and 
hy the 21 & 22 Viet. c. 9^5, s. 2, any person domiciled in 
England or Ireland, or (‘laiming any real or jH^rsoiial estate 
in England, may, on petition to the Probate I)iiihion, obtain 
a binding declaratory deeree of his rigid to bo d(‘emed a 
natural -born Rubj(a't, Illegitimate eliildren do iu)t come 
yithin tbeso provisions, althoiigb legitlmatlsed according to 
a foreign hnv 1)y the subsequent maniage of thfir reputed 
parents (s). The 33 Yid. e. 11, also contains provisions (z/), 
under which imturalizi^d or natural-born British sulqeets may 
divcbt tliemselros of their nationality, and become aliens, 

Tlie right oi the Crown to grant letters of denization is 
not afft‘cted l)y the Natimalization Act, 1870 (/d; buflTio' 
prinlegos wliidi are inchleiit to diaiization are less eompre- 
lieubive than tlioso yhidi are now enjoyed l)y every alien, 
and there seems to bo no reason why this prerogative of the 
(Vowii should be preserved After denization, tho alien can 
both purcliasG and benefleially hold land ; but, as the letters 
patent liave not a retrospective operation, the denizen cannot 
take by inlieritanee ; nor are his issue born before deni- 
zation capable of inheriting from him (e). The denizen is 
entitled to land lanvhnsed, before denization, if the Crown, 
before office found, has, 1)y tlie letters patent of denization, 
confirmed his estate (d). 


Natiunlization, for tlie purpose of holding land, could 
formerly be obtained only by a special Act of Parliament (c) ; 


{ij) Sect, 10, sub-heefc. o; see the pre- 
ceding feections as to tbo re-admisbion 
to Bntisb nationality where the status 
has been lost, and generally as to the 
national status of women and chil- 
dren, 

(z) 8hd4m T. Tatrldy 1 Macq. 
535 ; a case arising on tho 4 Geo. II, 
(<r) Sects. 3 and 4. 

{b) Sect, 13. 


(6‘) Sec Fid V. Jikhi, 2 Mcr, 431, 
{d) Fourdriii v. Gowdaj^ 3 IL & K. 
383. 

(^) As to naturalization in the 
Colonics, see 10 & 11 Y. c. 83 ; as to 
subjects of the Dnited States, see 
37 Geo. III. c. 97 ; Foe v. Acklmif 
2B. & C. 779; Sutton y, SuUoHj 1 
E. &M. 063. 
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hy tlif^ 7 & 8 Vic*t. V, 3(1, a alif*ix 

a «*i‘riiilf*afe of Eafiirullmtioii, midor Avliidi (so far as tlio 

pOhst^sioii aii«I oiijoyniont of proporiy arc* oonoornoil, and 
siilyeii to any Npoiial oxH^pfioiH omitaiiiotl in tlio (‘ortitioato) 

110 a*i|iiir(Ml nil flu* and oapjoation of a. iiniiiral-liraii 

feiilxjoet; and now, l)y tlio do Vi('L o. 1 1*, wliloli not rotro- 
hpeetivo ( /’), an ulioii who lias roddod in tlio 1 'ihiod 
dom, or lias hm\ hi tlio htvioo of ilio tVowii, La* not hss 
tliaii live* yt*ar.s and intends whou miturullzc4 (‘itlior to iv'^idt.* 

111 tlio 1‘iiitod Kingdom or to m'w nndor tho rro*k\i}, may 
obtain from oiio of Hor Majesty's principal Ho(*relarioH of 
8tato a eurtificttto of naturalization ; upon obtaining wliicli, 
and taking tlm oath of alhgiaimo rfapiirtHl by tin* Act (f/), 
tlio alien becomes eiitithnl to all fM)liti(*al and otlim* rights, 
powers, and inivileges, ond Mubjeid tf> all tin' obligations of a 
iiatunil-born IhftiHli Bubjeet in the Ibiited KIiigd<Hii, exc*ept 
that, when witldn the limith oi‘ the foreign state of whieh he 
was previously a Bu1)je(*t, ho is not to ho dt'omed a British 
Bubjeet, unless lie bas lost bis fonner nationality; and an 
alien who Ihih been naturalized under tlio 7 & H Viet. e. 03, 
may obtain a eertifieate of naturalization under tlie roeeiit 

Aet, as if ho were not already naturalized. A maniiHl Offan^ilo 
woman is to bo deemed ti) be a subject of the state of which marfago. 
her husband is for tho time iK'iug a Hubjt*et, but a widow, 
being a natural-born Britisli subjoid, who has beeomo an alien 
by her mariiage, is merely a statutory aliem, and as siieli may 
1)0 re-admitted to her British nationality in manner pnivided 
by the Act (//). It is eoneoived that in no ease does naturali- 
zation allect tho provioiisly a(*(piir*ed title of the Crown. 

An infant can purchase ; but ou his attaining twonty-ono, iufjmt pr- 
lie may, at his option, adopt or aliandon the eoutim't (/) : and 
should he, either having attained twenty-one, die without 
exercising or relin^j^uibliiiig such ojdion, or die under that age, 

(/) Sects. 7 ; Sharp t. SL (h) See twt, 10. Compare eeet. 10 

S(imem\ 7 Cii. 3i3 ; Ms Geer v. Si&nsj of the 7 & 8 Y. o. 60. 

22 Oh. D. 243, {Cj 2uiBep'*e Oro, Jac» 320 ; 

(^) Sect. 9, Co, Litt. 2 b. 
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REBTEICTIONS OH GBHERAL CAPACITY 


Gimp. I. 
Sect. 3. 


Wliat time 
alloift ed for 
election. 


Infantn’ 
Rtliof Act. 


Whetlior an 
infant, if he 
abandon the 
contract, can 
recover the 
price. 


tlie like privilego (leseoiKlH on liis representatives. The pur- 
chase of an anmiity hj an infant was niarte absolutely void 
hy statute^ and incapable of eunlirmaiion after majority (/t); 
but this has been repf\aled by a later Act (/). 

No preeiso mle can 1)(^ laid down as to the time within 
which the infant, after atfainlnj,^ majority, must elect. An 
unexplained ae(|uieseeneo of tliree or loiu* months (/;?), or, 
even a shorter period {/d in the mm of a piu*(hase, would 
probably amount to eonfiiiuation ; but the deday of a fort- 
niglit would not ho unreasonable (e). If his election be to 
avoid the pmnluise he o light to disclaim (y). 

Tlio Infants’ Edief Ad, 1874, as alreadj^ pointed out (q), 
applies to any raiilication made after full age of any contract 
made during infaiicj', and precludes any iidion being brought 
upon siudi raliii(‘ation. No distinction can, it is conceived, bo 
diwn, as respects the application of the Act, between a 
contract for sale, one for pmxhascb and any other contrael ; 
and whenever a person, after attaining twenty-one, desires to 
adopt and make bifiding a contract which he has entered into 
while a minor, the only safe rule of pradiee is to have an 
entirely now contract, not one wliich is in terms, or according 
to its fair constrnetion, merely a eunfiimatioii of tlie previous 
voidable contract. 


And, although the infant may abandon the contract, and 
thus relievo liimsidf from all unsatisfied liabihties under it, 


{1) 53 Geo. III. c. 141, s. B. 

(i) 17 & 13 T. c. 90. But see 
Rect, 2 of tbo Infants’ Belief Act, 
1874 (37 & 38 V. c, 02). 

(m) Ketscy^s nur^ Cro. Jac. 320. 

{h) See judg’meiit in Mmts v. 
Bbyif, 8 Taxmt. 42, Park, T.; and 
Mirlenhead, i?. Ob. v. Vikhr^ 5 
Ex. 127, 

(o) 1)0^ v, Bmlth, 2 T. E. 430, 
439. 


{y) See 5 Ex, 128 ; Gooie v. Ear- 
rhoUf 0 B. & Aid. 147. As to tbo 
adoption and avoidance of contracts 
to purebaso land, seo tlie notes to 
Tiielii r V. Jfojv landf 1 Amer, L. 0. 3H , 
5tli ed., and particularly Eemij y. 
liooij S3 H. Y. 526. The rules laid 
down in the said cases are applicable 
to onr law. 

(?) Vide miti\ p. C, atod oases ibere 
cited, 
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lio eaxiTiotj it Ih wAI, Tt‘aov<*r jikuh'V wliiclt lin has ai'liially 
paid, WH'h pinmani ‘ssvn* )a’Oi*urad hy fraud (/‘P or 
ox{'i‘pt ill aasai wlii-r*' la* ha-^dari\<*d no hoiuTit foati tliu ('f)ii- 
Irad (^j ; {iiid if la* h.* iiiiahln to n^tora tlio (‘onAlaratioip 
tliiH will hf aii additloiml Ijar th<* aaiioii: ha* iiblaini*, 
wlioro an Inlaid paid a ]avinium fnr u hi!''*' of hushuM pro- 
miH(% and onttax'd upon and (M'tnpi(‘d tlioin, it was lif*ld, 
upon his attaining majority and ropudialing tho that, 
wind ovor might he tin* geiioral ruhs la* eonld not, under llie 
eireiniislauees, renwer the ]u*imiium, imiMimeh as he hu»l tn- 
joyed a part of that term, for w'hhh it formed ilie eniisidera- 
tioii (/) : and allliongh, upon tlie lamhase (d‘ the fee wmple 
the same deeisivc* cdfeei might not always he rdtrihiitiihle to 
merc^ oceuputioii (a), any aet alh^dlng the valm* of the testate, 
e.fj.^ the felling of ornaimmtal tiinlaw (/), or the reiuovid or 
alteration of hiiildingB, ■would, it in (‘oneeived, htj conelu- 
sive against his ngdit to reclaim the pureluise-iuoney* 

If, how'ever, tin* infant had fmudulently represented him- Fraudulent 
self to the vendor as an adult, E<]uity, it in eoueidved, w*ould iSw? 
relieve the vendor hy restraining any adieu for the purchase- f f . 

money (hiipposing such atdiou to hc^ inaintaiiiuhleh and W'otild 
allow the vendor to avail hiinsulf of any (*ollut(*ral securities 
which he miglit hold for the unpaid halance : hut it could 
not enforce any seeiuity given hy the purchaser personally 
during his infamy ; such heing ahsolutely void (y). 


A lunatic! or idiot may pnrcdinse ; ainl, according to tln% Parnlmse by 
early anthciritic'S, ctiimot hiniscdf, though ho reeovcT his voidable, 
senses, avoid the transaetion : hut it may ho set aside hy the 

(r) Maeph. oii Ini 4BI; infm (/) v. 8 Taniii 508 ; 

V. Kmrse, 2 Pea. K. T. 106 ; I'jc Ex p, Tmjkr^ 8 D. K, & U, 251. 

jU r?ry/wr, 8 D. M. & G. 25i ; Sinip- Bee, howmr, likelburn v. 

SOD, 46. Smithy 2 Ex. 788. 

(x) See to avoidances by infants {x) As to wliat Is omaiaental 
of tbeir coiitraetM, and tbeir right timber, soo v, TijnU^ 2 B, J, & 
to recover money paid theroimdor, H. 127. 

Lindloy, 82. (y) Simpson, 07» 
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KESTEICTIOXS ON GENERAL CAPACITY 


Cliap. I. 
Suet. 3. 


PureliaHe Ijy 
iiuimt d 
woman, wlica 
’voidable. 


Cases ■wbere a 
married 
woman is 
regarded as a 
fimi mie. 


Cro\^Ti, after olfioo found ( 2 ), or by liis committee, after in- 
qiiisitioii [a ) ; or by liis represontatiYeB, after liis decease, 
lie liavo recovered his senses and agreed to the pim- 
(habP {h). Tlie present doctrine of the Coiufs in regard to 
biieli pnrehae'i secMUs, hoAvever, to accord vith that wliicli has 
heeii already stated with respcM't to contracts for sale by 
lunatics (r). In a nifidern ease, a puixliaso of an estate in 
consideration of the release of a bond debt, was sot aside at 
the suit of a legatee of the bond debt (rf). 


A nianied woman may pmnhasc ; and, liy the contract for 
purchase, bind ber separate property, even without referring 
to it (c) ; nor is there, aiipainntlj', any distinction between 
her statutory separah' jnojHrty under tlu‘ recent Act iind pro- 
l)erty setthal to lier S(‘])aratf3 usf^ l)y a (h‘ed «n* will, as respects 
the liahility to sati.sfy her engagements. Ihit if, having no 
se])arato properly, she enter into a contract for purchase, her 
liiisband, it is eoiu‘eived, may annul the purthasc and recover 
the piircluisc-nioiuy, unless she pnixhased as his agent (,/) ; 
or she may herself annul it after her hiisbamrs death, al- 
thougli ho may have agi’oed to it (//). In other words, ‘‘the 
extent of her separate propertj' ” is, it would seem, the limit 
of her contra(Aing capacity. 


Whero the man'ied woman is juditially separated from hcT 
hushand (/d, or has oldained a protection order under the 
Divorce Acts(/), or where her husband is a convicted felon, 
or an alien enemy, she is at law capable of oiiteriiig into a 
binding contract for purchase U‘). 


[z] Co. Litt 2i7 a. 

[li) A.'-G.x* 1 Ck. Ca. 

112 . 

{})) Co. Liit. 2 k. ; 2 BL Com, 202; 
Sk4f. on Ltni. 3i7* 

(f) Jnte^ pp. C ct W7. 

(r^) ^Uul V. Calktjf 1 Ke. 620 ; ami 
SCO 8. C., Ball T. Mannin^ 3 Bli. N.S. 
1 ; cases cited anh\ p. 7, m [h ) ; and 
Wanng v. Wanng^ C Mo. P. C. 341, 
as to evidence of insanity* 

(e) fide pQ^t, pp. 1120 H seg. ; 


Bug. CSC. 

{/) Crauhg ?. Alien, 1 Raym. 

22L 

{[/) Co. Litt. 3 a, 350 b; Bam- 
fathr Y. Joukn, Doug. 452; Sag. 
CSC. 

[h) 20 & 21 V. c. 85, Rs. 25, 26. 

P) 20 k 21 Y. c. 85, a. 21 ; and 
21 k 22 V. c. 108, ss. G~10. 

(A) Sec TQitknd v. Vrodgen, 2 
Ytrn. 104 ; and otker cases cited, 2 
Bop, II. k Yk 120. 
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Tlio i^eiieral tuIph aliova roiViTc^l to respoftiiip aoqiiJOh«‘!i{*e 
"by ail infant aftfT majority will, it m r'oiaHa\o(l, apply to ilia 
of a maiTiod woman ivfaiiiiug tlio c*siat(s aftor tlie 
toriiuiiatioB of iho oo^orimn; aialjii Ilia of n pinvliuM* 
ly a marrioil woman ivpro-ouiin^' 1iorK*lf to !;o or wlio, 
(•oiitru<tiii|> a^ if .sin^lo, lia> ho with tin* propoH^^ an to 
prswont iih porfoot iv4onition in Hpinv^ K»|iiity wouhl, it 
ooin*f*iv(*(l, ho« luv to tin* u*u<lor all ]ii'< lo^al iiuht'^, ami woiiH 
rostrain tlio o\{‘n*is«‘ of any advoiN* loptl ri^^lii ly oithor tlm 
woman or lior liimliaml, Hiippo^n^ liiiu to Imvo hm\ privy to 
the I'raiitl. 


(jhap. L 
Hvct 3, 

^fdf tic 
foniinw^fl fij 
ti( qukwfiiw. 

Friitaliik'nfc 
pliO IjllHU bj, 

0‘liau<l 
S' nM , 


Komaii (\it holies wore formorl}^ Biihj(‘et to disahilitles in this 
respect which have mm 1)een nanoved hy htatute {/). 


Previotisly to the 33 & 31 Vi(‘t. (*. 23, persons g;uilty of Traitew, 
treason, or felony, or who had iiunirriMl a pnemuniie, iwighi, 
l){‘for(^ judgment, purcluise land; hut, upon judgment, it 
heeam(‘ siiLjecf to tlu* rights of th<? fiord of the f(*e, or of the 
Crown : and purihascs hy siuh persons after judgramit wcuo 
suhjcH*! to the same rules as pim‘husos hy aliens hidore deiii- 
Mi(ju (w). By the 33 & 34 Vi(*t. e, 23, siuh p(‘rs(ms, while 
continuing suhj(‘et to the* op‘ration of the Act (or., until 
hankruptcy, or coraphdion of the sentence, or pardon, or 
d(‘ath (a) ), arc* imupachah'd from eni(*ring into any(*ontra(*t (o), 
except, it would hec*m, in inspect of propmty which they may 
acc|uii’c? while lawfully at large under licencnh/d; hut they 
aro md otherwise prchihitcMl from purchasing land. Upon 
the appointmc‘iit, lioweviT, of an administrator, wlioscc position 
and dutic'S art' not unlikes those of a trustee in hunkriijhy, idl 
the property of the ^.don to which he 'was cmtitled at the time 

(/) 10 iko, I¥. c. 7, As t<» tliC' table institutioTiH, r. Mm- 

position Roman Outbolies with re- 12 K<i, 7>74. 

fereiicG to land clevoteil to rdigious (»r (m) Co. Litt, 2b; Mu v, UmhUn- 

eharitablo purpoaos, see 2 k S Will lo Ea. 163 ; 686. 

IV, e. 116, and Aiistey on Rom. Catli. [n) Sect. 7. 

p. 128 it wv;. As to wliat aro mere [o) Sect. 8. 

TOltmtary assooiatioiis und not chari- [p) Scxit. 30. 

B. VOL. L 


B 
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RESTRICTIONS ON GENERAL CAPACITY 


Cliap* I, 
Sect. 3. 


Banlcruptg. 


of tlie conYiction, or to wMeli lie Becomes afterwards entitled 
wtile suBject to the operation of the Act, vests in the adminis- 
trator (</) ; so that any purchase made By the felon after his 
conviction, and not falling within the exception contained in 
the Act, enures to the administrator for the purposes of the 
Act. 

Under the 15th section of the Bankruptcy Act, 1869 (r), all 
property acquired By or devolving on the Bankrupt during the 
continuance of the Bankruptcy vested in the trustee ; and By 
sect. 48, when the Bankruptcy was closed, or at any time 
diming its continuance, with the assent of creditors, the Bank- 
rupt might apply to the Court for an order of discharge, 
which, when granted, had the eflect of releasing the debtor 
from all debts proveaBle under the Bankruptcy, ivith certain 
specified exceptions (<?). It was held in one case that 
where a Bankrupt had received Ms discharge, But his bank- 
ruptcy was not closed, the trustee might, under sect. 15, claim 
his aftor-acquii^od property ; But in a later case (t^), this deci- 
sion was overruled By the Oouit of Appeal, and it was laid 
down that wken a debtor lias obtained his discharge, his after- 
acqui’od property Belongs to him, and not to the trustee, 
although the Banlvruptcy or liquidation has not Been formally 
closed. And, in like manner, after the close of a banlcruptey, 
property falling in to the banlcrupt ivas held to Belong to 
him and not to the trustee, although the banlaiipt had not 
obtained an order of discharge (./). The effect of such an 
order is the same under the Act of 1883 (y) as under the Act 
of 1869 ; But the definition of property available for payment 
of debts, instead of comprising, as did the Act of 1869, pro- 
perty which may Be acquired By or devolve on the debtor 
during the continuance of the Bankruptcy, is now confined, so 
far as after-acquired property is concerned, to such as may Be 
acquired By or devolve on the Bankrupt before Ms discharge (s). 

[q) Sect. 10. {n) Mh y. JOonhiotkf 10 On. 479. 

(r) 32 & 33 V. c. 71. (4 Sstate, 1 Oil. B. 473. 

{§) See sect. 49. (4 46 & 47 Y. c. 52, see sect. 30. 

4 Me Bmmth 19 Eq. 246. ( 2 ) Sect. 44. 



TO BUY on miA. liT.\L nSTATR, 


Tho qiiosfion w]iif‘li was mmhv&l in the cases nl)ove roferrcfl 
to cannot now arisen 


( 1 ) Wk) are rehlteeh/ momppfrnf io ptnrkm 

Tim to l)c (oiisdcrcd uiidor iliis Hcftion iniiyy ii is 
conceived, be eksMificd uiidiT two heads. 

I. Where the aidliority of the vendor (c.y., a niortg-a^i'e, 
or agent, or trustee for wile) do(‘H not, npontlii* true (oiisjiiic- 
tioii of the instrunieiit under \\hi<li lie a< ts, auihorue him to 
li (3 liiribelf tho pnrehasf*r, a wilo to hinisfdf, or to any one on 
his behalf, is voitkhh^, at tlio iiihtanee of the person to ^kioiii 
lie is accountable, on inero proof of the natuin of the 
authority. 

IL Wiere A. sfamds to B. in such a fidueiary, or even 
confident iu!, position that if is his duty to (‘onsidcT the in- 
terests of B, as parainmint to Ids own, a sale by Ih to A. is 
not in tile sirh-t sense voidd)l<‘ ; Init the burden is cast on A. 
to show that it was in all resjieets fair, and that no improper 
influeneo was exereibed. 

Tho ease of a mortgagee, wlio is im*a])aeifated from selling 
to himself under his power, is a good illustration of the first 
principle ; for it seems tliat a mortgagee selling Ls not in a 
fidueiary position towards his mortgagor p/), (^ven where the 
mortgage is in the forai of a trust for siilo {h). liis right is 
not to take over at a valuation, liowtwer fair, but to W'll (r). 
On tho other hand, the case of a solicitcjr who (<in maintain 
Ms purcluiHti, if he mi dkkargo the burden of jnnof tlirowm 
on him (f/), or that of a mere trustee to pri^erve c(aitiiigeiil 
reiiiamders(c), illustmtc^s tho Ho<ond principle. And it is 

(rt) Waimr v. 20 Ch, JD. (//) C/j/wi v, 0 V. 26 G; 

220 . V. loid uilhn^ 2 Dow, 'iSO ; hsam v. 

ip) Loclmg V. Prtrfe/, 8 Clu 30; <p QihniUar^ L. E. 5 P. C, 

Mi Almn, 11 CIkD. 284. 610. 

(d Mdfttmm v. Vlowe^ 21 CLB. (d Pnrha v. WhU^ 11 V. 209, 
867. 228. 




(%ap. t 
Bat 3. 


fiect.l 


Two rlaH#g 

of i iirtiM : 

ki (Uhh, 
wii«T< tlw 
HfltllK (if tliO 

loa’Uih piir- 


2rwl ekw, 
auHlwg from 
nOiitum of 
naitit H. 


CUjfiera! illiif* 
tratioii. of tho 
two (IfthSCS. 
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REBTRICTIONS ON GENERAL CAPACITY 


Chap. L 
Sect. 4. 


The distinc- 
tion stated hy 
Lord Eldon. 


Meaning of 
the rule as 
applied to Ist 
class. 


o’b'^ions that hoth elements of objection to tlie yaliclity of a 
transaction wMeli pnriiorts to be a sale and pnrebase may be 
simultaneously present. 

Tbo line of distinction between tbe tw’-o classes of cases, 
thougli it is not alw^ays clearly drawn, may be distinctly 
traced in tbe autborities. In Ex parte Lacey (/), Lord Eldon 
said : “TIio rule I take to be this : not that a trustee cannot 
buy from his cedui qm trmt^ but that he shall not buy from 
himself. If a trustee wdU so deal with his cedui qiie truht 
that the amount of the transaction shakes off tlie obligation 
that attaches upon him as trustee, then he may buy. If 
that ease (r/) is rightly understood, it cannot lead to much mis- 
take. The true iutorpretation of w'hat is there reported does 
not break in upon the law as to trustees. The rule is this : a 
trustee, wiio is entrusted to sell and manage for others, under- 
takes, in the same moment in wEieh he becomes a tnistee, 
not to manage for the benefit and advantage of liimself. It 
does not preclude a new contract with those who have en- 
trusted him. It does not preclude him from bargaining that 
he will no longer aot as a tnistee. The cestm qiie truBt may 
by a new contract dismiss him from that character. I dis- 
avow that interpretation of Lord llosslyn’s doctrine that the 
tnistee must make advantage.^^ And in a recent case (/^), 
Jessel, M. E,, refened the disability of a mortgagee to sell 
to himself simply to the reason of the analogous disability at 
law of a pledgee, wdio must sell at a fair priie and cannot 
sell to himself. 

It is submitted that the disability on the part of a trustee 
to sell eitlier to him^elf or to his eedid qne h Uht does not arise 
from the fiduciary position in wLich he stands (wdiieh ivould 
he ground for the a}iplication of the second rule only), but 
from the naiui’e of his authority and the transaction, wLicli 
must, therefore, in all cases be examined in deciding whether 
the disability is absolute. 

(/) 6 V. 625. 

(f/) WhuJicote \r. Lmwwej Z V. 740. 


(/i) AWi V. 25 Sol. J. 95, 



TO iwY Oil m:LL m:xL rmia 


;|7 


As a hf tlii<* fiH prbciplo, tlm faat ilifit no 

iidvaiila^s* has Imh'ii by llio triista(», apait, or nioiipip*oi* 
is no fiTihWd' fo an inipoaoliinonf (»f tlio tranNirfioii. may folrtflaw; 
soifif‘iiiiics liapjsf*ii lluii Ibo toniiN rm ^Aiidia (rudoolifm dnaH, 
nr athiiipiod In ib*iil, \ulli ihn nr oF ibo^o for 

lAioni l}o is II Iriistoo, luuo boon a. ^noil f'oiitd ba\o boon 
oliliiiiiol from aii\ oibor poison : — llsoy ma\ « \oii at tlio tinio 
Iiavo boon bolfor. Ibit still inlloxibb* i-i ibtm’ulo tbnt no 
impiirj on ilmi snbjooi h p<‘rmitfo<l ” i/). 

Ibit in (iihfs bolonpinpf to tho hooond ('la^s only, iln^ faol to2n(Ute, 
that tlio forms worn as pnxl m f‘on!(l ba\o boon obtninod 
1)ocorii(‘H vory inaforiab It may bo mldod flmf ovidoiU'O of 
kiiowlodgc* appoars to 1 m‘ rol(‘\ant only in h> far as it is 
ovidfaiof* of a (Iksibition or waiv(T of ibo rolationsbip: and 
tliiH is so, whotlior ihf‘ oasf* fulls nndor tlio liist or tho sooond 

Tbf‘ lird prinoipio is probably tbo om* to bo appliod in Tnumtior 
detoriniiiiii^MUioilior a i<amnt for lifo with a of wilo HottmiLaad 

or loasint^ (r,//. undor tbo Sottbsl I. and Aot ) oan h(‘ 11 or l«‘nso 
to liimsolf. Tin* fpnst ion would in this \iow bo (fiio of oon- 
htriK'iion of bis aiitlion{y(/b and soot, od •\\ould soom to 
afford ground tor a nogativo answor. 

Otlmr eases falling within tln^ first elnssaretln^ folhaving :«-«■ (’aseftfallbg 

wiiliin Int 
rliiHH : 

A trust (‘f‘, and formerly an assignee, of a bankrupt (m) ; TruHt<H'H in 
and ilm rule preolnd*s a pnrebasi* by his partner on behalf of 
the firm (n) ; or by anyone so Belated to the trustee as to sbind 

(i) Akrdtiu R> (' 0 , V. Bhuku, I HI; v. I J . & H. 222. 

Ma(*a. 4l]l . {)m) /V p, Lmijy 0 V. CHO n. ; Brp. 

{1) ilHiim w Fughsh, 18 Rr 521 ; Ihtmff, 10 Y, .‘105; Er p, Jhrim(in\ 

Album fV/. V. Miftiw, I C’li. la 581); 2 Af. X A. 402; TniUfr v. Tnlmuip^ 

anti hec‘ iiotiK to Fm v. Mndnth) 1 12 hi, 40 ; Fwky v. QuUtti\ 2 Da G. 

m. & T. li. 0. k J. 327. 

{/) Cf. Howard r Hmauf, T. &E. (n) Exp. EurmU^ 7 Jar. 116. 



RESTRICTIONS ON GENERAL CAPACITY 


OMp. I. 
Sect. 4. 


Trustee for 
sale. 


in a better position than an ordinary purchaser (o ) ; the Court 
has, however, on the petition of a purchasing assignee, directed 
a reference to inquire whether the purchase would he for the 
benefit of the estate, he paying all the costs {p ) ; and, on the 
report being favourable, has confirmed the sale {q ) ; it has also, 
under special circumstances, allowed an assignee to be removed, 
at his own request, in order that he might bid at the sale of 
the bankrupt’s estate (r) ; where, however, an assignee, who 
was also second mortgagee of the property, applied for leave 
to bid, (remaining assignee,) the Court refused the applica- 
tion ; but allowed him to name a price at which he might take 
the property if not sold at the auction (s ) ; and where a cre- 
ditor’s assignee, in another person’s name, bought from a 
creditor, Tice-Ohancellor Kindersley was of opinion that the 
vaKdity of the sale depended on the vendor’s believing that 
the purchase was made on behali of the assignee, and directed 
an issue to determine the fact ; but on appeal the transaction 
was declared wholly void, irrespectively of the vendor’s be- 
lief (^): 


It is often said that though an ordinary trustee may pur- 
chase trust property from his eestnis qu(i trust, a trustee for 
sale cannot do so ; but it is conceived that the true mean- 
ing of the rule is, that a trustee for sale may not unite in 
himself the characters, and perform the functions, both of 
buyer and seller ; or, in other words, purchase from himself, 
instead of from his cestuis qiie trust (sc), IrVlien the purchase 
is from the cestuis qiie trust, and the sale is not conducted, 
either directly or indirectly by the trustee for sale, the trans- 
action is taken out of the first class of ca£es {y ) : 


{o) Ix p, loader, W, NT. 1881 , p. 

117, and seo Yate-Lee, 471. 

{p) Bx p. Gore, 3 M. P. & P. 77. 
fe) S. 0 ., 7 Jur, 13G. 

{}) Bx p. Ferkee, 3 M. B. & B. 
386. 

(s) Ex p, Hclymm, 8 Jur. 166. 

(i!) Eooley v, QuUter, 2 B. & 327 ; 


eee this case as to tRe duties of 
assignees in banbmptoy. 

(ti) Bentm y, Emner, 23 B. 200 ; 
ImJ y, Iwi, 34 B. 220; and m 
Ermh v. Mlhm, 3 CR. 717. 

[x) Exp, lueep, 6?. 625; Zuffy, 
Zwd, Miprd, 

(p) Imt, p. 48 ei 
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The conmiiftoe of a oniato; tlio i‘onrf lias cvt‘ri 

refuwl to ooiiflrm a loaso (o Ilia ('OBmutfae, though iippro\od 
by the Master as adviniiagt ous (o tlio onfaia (;3) : lutifiMfs. " 


A dirc'etor of a* foiniiauY imraliasiiig from ilia eomi^aiiy la) : Olrfctor of a. 
A governor of a charity, taldtig a lease of the diarity Oevmioro! 


A solicitor eoiuliieting a sale airier or(hi‘of the Court irj, Hnliutfirfa 
or on helialf of trustees for sahs or of oilier peiNUis whose iiMnjfoi 
duty it ih to sell (d), and piaeliasiiig the estate Iumsf4f : 


. , 

<lu< t of Mh, 


A trustee whose duty it is to pim‘]iase paiiieulir property Tnintewfox 
for his mtui qiw trmt a tnisteo of renuwahk leaseholds 
hound, if possible, to rtuiow), shall never buy it for liiiuself ; 
oven tlioiigh the propeHf‘d \endor positivity refuM^ to pari 
with il for the hene.fit of the eos/aes* que irnni [i ] ; but the pur- 
chase if effected will lie (considered as inadt^ on their liehalC [J ] ; 
and any additional intiTest wliieh the trustee aeijiuivB by 
purehaw^ will bdong to his a^tui qmirHht{ij)\ hiibjeet, of 
course, to the tnistc'c bcaiig re-paid the pui’ehasf^-money (V/) : 


An agent for sale : except wlu‘ro tlu^ purehaso is made witli Aputi. 
the knowledge and consent of his (jmployer ((), can lie 


(3) Me Sir J, 29 July, 1820, 
reported iu Shelf, oa Liimej, p. 4 16, 
(<i) Jki'drm IL (*ff. V. likdWf 1 
Mfteq. 461 . 

(b) AMM Y. Im 4 Ckmidm, 17 V. 
491. 

(f) Oii(B V. 0 T. 630, n, ; 

V. 12 Si. 118. 

{it) Mjc j}. Jhnmtt, 10 V, 381 ; 
3f0im T. Muyuit 12 ?. 372 ; J,-fA 
V, Mmi (if Cknmiun^ 17 V. 191, 
500; and «eo Ihunti w ihnze- 
Imulf 3 ITer. 200 ; Whktmh v, Min~ 
thn^ 5 Mad. 91; Me Bkifta Ttmt^ 
IM. &Cj, 188, 495; ei puH, p. 12. 

(ii) JT /. Laeeg^ 6 V. 630 ; Mr p. 
MmmUf 10 V. 395 ; sco Tmmr v. 


Tiftdimj, 12 Bi, 49; KetthY. Band- 
f^rd^ 1 VVh. L T. L. 0,, and caws 
ihtie <ikd ; AV h^Hl WwikgltH II a/, 
26 (3i. 1). 590 ; Lt igk v. Bin m it, 29 

Ch. I). 231. 

(/) Bh‘ Ihimr v, Eimrfhij, 4 B. 

487. 

(//) Vii4mh V, MAgnsi, t M, & K. 
226; Van// him r, 30 B. 34; 
whfus hewevtr, i!u^ ptirchiwe wan 
made exit t>f Irusi 

[h) And cf. Jh r. Madaih, 1 
Wlu k T. L. 0., and eaHtn there 
cited. 

B) HmUt V. Tnidijmi, 11 0. A E. 
714, 732 ; Bhaman y. Brumit, L. B. 
6 U, B. 720, 723 ; lunue y. Mnghsk, 
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KESTEICTIONS ON GENERAL CAPACITY 


CBap. I. 
Sect. 4. 


Auctioneers. 


Executors 
and adminis- 
trators. 


Mortgagee : 
'buying under 
power of sale : 


piirrliaso Ji‘om the person to •whom ho has sold, so long as the 
contract for sale is exemtorj (/.) ; and a re-pnrehase hy him 
from the pepbon to ■\vhoni he lias sold, oven after the com- 
pletion of his sale, vdYL he regarded with extreme jealousy (/) : 

An auctioneer employed to sell the property {m) : 

Executors and administrators, in respect to the personal 
estate of the deceased (;?), and also in respect to his real estate, 
where they are selling in exercise of the inipHod or statutory 
power for payment of debts. So, too, the husband of an 
administratrix is incompetent to purchase from the co-adniinis- 
tratrix (o) : 

A mortgagee with a power of calo, who cannot purchase, 
under the power, eltluT in his own name or tlirough an agent, 
or so arrange the trail ?aetion ab io make Iiirasell ihe absolute 
owner (p ) : nor can his agent, wlio lias acted in siiiTcyiiig the 
property and rooeiving tlie interest, pinchaso on his oto 
accoimt from the mortgagee {q) : but the rule does not apply 
to a purchase of tlic'equity of redemption hy the mortgagee 


18 Eq, 524 ; De Busseh y. Alt, 8 
Clx. I) 286, Jltriie/mi v. Tr{(tt, 3 
Ap. Ca. 254. The opinion of Lord 
Lyndlmist in the first case, that 
proof of adequacy of price might 
establish the sale is inconsistent with 
the principle of the authoiities. And 
it is conceived that the consent of the 
employer is only material, as idence 
that the principal authoiises a pur- 
chase hy Ins agent. 

(/v) Bariev y. McJCenna, 10 Oh. S 6 , 
125. 

(Z) Ihd. 

[m) Oliver y. Comt, 8 Pr. 127, ICO ; 
Sug. 688 ; Bmlett v. Cafe^ 4 De Gr. & 
S, 388. 

(«) KiUicl V. JPlexneijy 4 B. 0, C. 
161 ; Watson v. TooMy 6 Mad. 153 ; 
Baler y. Bmly 18 B. 398 ; Bmedley v. 
VarUtjy 23 B. 358. But see and dis- 


tinguish Clml V. Ckrl'y 9 Ap. Ca. 
733, where the nilo was hold not to 
extend to a person, who, though 
nominated executor, had not proved 
the ydil. 

[o) Mi Mipnlly 27 W. B. 410; hut 
it is conceived that this would he 
othciwise in oases faUing within the 
Married ‘Women’s Property Act, 
18S2. 

(j?) ItohMson y. iVbnis, 1 Gifi. 
421 , wheiG redemption was decreed, 
though fifteen years had elapsed ; see 
slko BounesY. Gta^elrool, infrdy and 
IsaL Banl of Austmlasia v. United 
EandAn-Eand Co,, 4 Ap. Ca. 391. 

(< 7 ) Or me v. Wnglit, 3 Jur, 19; 
Me Bloyds Trust, 1 M. & G. 488; and 
see Bonnes Y, Grasehrook, 3 Mer. 200; 
MoUHson v. Bforns, suprd; Mar- 
tinson V. Clowes, 21 Oh. D. 857. 
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from tlio moi4|:^a|:;or (r) ; llio piirrliaHo l)miig from its iimopfioii 
a traibuotion io Ili«‘ lomi {sj ; lait if from tlio 

inf!uoiKiM)f liis |Ki4tmn pinvlmson at mi tlio 

Knlo may lio hd aniclo (/) ; nor does tlio rule apply io a pur- 
hy a Hoduid iiiorfgago'e from a flrnt tnortgups^ ^filing 
uiulor his power (»f salep/j, even iliougli tliehof^oml mortgage 
may l)f‘ iu the form of a iru4 for <ihu): and on mieli 
piirelmse, if iniimpeaoludih* on othoi groiind-', the ws^fuid 
imu'tgageo aeqiureh a!i iiTedeomahle tiih‘, jiH as if lie wen* 
a .stranger: 


(ill a salo by the (butt a morigago(‘ may, as a nde^ obtain 
leave to bid, but not where he is also a trustee and tlu^ entuh 
qne trunf objc^et (//) ; and on a sale under the general order in 
bankrupt ey, under the Aef of iHJfl, it was usual, though not 
perhaps stihily n(‘(‘(‘ssiry, hu a imu’tgageo intending to hid 
to apply for huie to do so. The Art of ISBI (z) enabled 
any mortgagee, with the leave of ihe(Vau*t first ohiainisl, to 
bid at any sale of the moilgaged propiufy. There is no 
similar provision (‘itluT iu tho Act of IHOI) or in tin* reeenf 
All ; but, eitm i\itliout <‘X[m‘'^.s eiiaetnient, the (lourt has 
always had pmver to grant leave to hid (a), and tla‘ law in 
this respect remains unaltered. If leave is ghmg the dis- 
ability, so far as t!a‘ partleidar sale is i'onetTued, is entirely 
removcsl {h). In tlie ease* of a hgal moiiguge, it appears to 
have beam a (sminioii, allliough impro{K‘r, pra<‘tieo for the 
mortgagoo to coiiduet the sale (e) ; in Biieli a of ('ourse, 


(0 Wihh T. Jlwh, 2 Hch. k L. 
Cftl, 67 :^; iind see WaUn r. Gmm^ 
U C. & F. 084 ; Knifjht \\ Marji}n- 
kml^ 2 M. k (U 10,un<luHtH(4U‘d; 
Jhkmi, Luiid^ 8 Ha. 220 , Hug. 080 ; 
(rmstp 7 . IfiKjht^ U liV* II. 632 ; 
Mdkmrm Bimlimj Oa. v. Bmajhmn^ 
7 Ap. Ca. 807 . 

W IW, p. 282 . 

{/) Tmd-v. 8 Eep 461. 

(m) rmhnmi v. llanbimj^ 2 D. J. 
& H. 450 ; Kirliiml r, Thmipma^ 2 
D. J. & S. 013 ; Bhiif) V. Bmmy, 2 


H. J. & B. 40H. 

p) Kitkwm! Y, T}L(mpm% nh 
miptit; bxkunj v. Burkr^ 8 Oil. 30; 
lit AImn, n Ca. 1 ). 2 H 4 . 

{(/) 'iimmt V. Tnnehari^ 4 Vlu 
dZ 7 . 

(s) Ses stjot. 1 82. 

(^i) Ejc p, ^Smj, I Hea, & Oh. 32 ; 
Yatu-Lui*, 472. 

(^) Emls T. BmwdI, U Ap. Oa. 
232. 

{<) See Ar p. 3 M. H. & I). 

302. 


riiap. I 
f. 4 , 


Vfortgagtvi 
buying (HI ft 
Milr by frhu 
(burt or In 
bankruptcy. 
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RESTRICTIONS ON GENERAL CAPACITY 


Chap. I. 
Sect- 4. 


Solicitor of 
disqualified 
purcliaser. 


Arbitrator. 


Bisbop buy- 
ing charge on 
rectory. 


Inclosure or 
Land Com- 
missioners. 


Rector buying 
globe. 


Tenant for 
life under 
Settled Land 
Act. 


lie could not pureliaso without the permission of the Court, 
wliich permission would not he given exce]}t upon very special 
groimds (rf) : 


The solicitor or agent of a person disqualified from pur- 
chasing, would, it is conceived, in general, he unahle to 
purchase on his own account (c) : 

An arhitrator contracting for unascertained claims of 
parties to the reference (/) : 

A bishop purchasing an annuity to ho charged upon a 
rectory ; he being the person whoso consent was required to 
the sale ; although ho gave a better price than could be else- 
where obtained (g ) : 


Commissioners for Inclosuin (now Land Commissioners (Zi)), 
under the General Inelosuro Act, who cannot purchase any 
land in a parish in which an inclosnro is made until five 
years from the date and execution of their award {i ) ; and a 
similar disability for the temi of seven years aSects valuers 
acting under the Commons Inclosure Act (A*) : 


A rector purchasing in the name of his curate a portion of 
glebe sold for the redemption of the land tax (/) : 


And, it is conceived, that a tenant for life selhng under 
the Settled Land Act, who is placed in the position, and "with 
the duties and liabilities, of a trustee for all parties entitled 
under the settlement te), is ahsoliitoly disqualified, by reason 


(d) See JSx p, McGregor, 4 De G. & 
S. G03 ; Jicllanuj^. CocUe^ 18 Jttr.465. 

(£) Donnes v. Grazchrool^ 3 Her. 
209 ; JFhitooml) v. MtncJim, 5 Mad. 
91 ; In re Dloye's Trusty 1 M, & G. 
488 ; S.esse t. Bnant^ 6 D. M. & G. 
023 ; but see Ahanley v. Kinnand^ 2 
M. & G. 1. 

{/) Dlennerhasset t. Day^ 2 B. & 
B. 116. 


(y) Grunlaw v. King, 3 B. 49. 

(A) See sect. 46 of tbe Settled Land 
Act, 1882. 

(q 41 Geo. III. c. 109, s. 2. 

(Ar) 8 &9y. 0. 118, fi. 129. 

(A) Grover y. Kugell, 3 Russ. 428 ; 
but sec Deaden y. King, 9 Ha, 429, 
620. 

{m) See sect. 53. 
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TO BUY OR SELL REAL ESTATE. 

of the relation in which he BtandH to the settled properijj 
from piirehasiiig any portion thereof on his own aeeonnt 

In all the above euw^s, the traiisaction is binding on the 
purehaHer (i;) ; and voidable iiKToly at ilH'‘ oplion of tbe 
paiiies originally inlercvdcMl in the pniperfy, or their repro* 
sentatives (o). 

The following are examples of eases falling within the 
Sfvoiitl (‘lass, in wliieh Ibe sale is not voidabbj uh mfk^ but 
will 1)0 set aside miles') the juirehawr, on wluau the burden is 
east, proves tlmt the traiihaetion was in all reNp(*etH fair, and 
that he obtained no undue advantage; or, in otlier words, 
that he treated the interests of the viiidor with whom, or on 
whose liehalf he was dealing, as paramount to his mn 


A guardian purchasing from his wnrd, iinmcMliaftiy on his 
coming of age ; although the* price was ad(‘<piate ( p) : 

An agent for management of projioriy {q ) : 

A recoivcT (r ) : 


A steward eontraeling for a lease from his employer ; to 
sustain which he must show the fairness of the traiiHactiori (a) : 

Counsel purchasing below them’ nominal value charges on 
his late client’s estate (/), upon the validity of whicii he had 
advised : 


{») Sw v. IVuIkr^ ISY, 

603. 

(o) Tide Y. WilUmnmn^ 1 Eq, 528 ; 
2 Ch. 50. 

(p) S (‘0 Sag. 691 ; (Mui y. Bam- 
2 Atk. 15; MdMlhny, Ma- 

nim^ S I). & War. 317 ; Jnhn v. 
HiiAiow, 7 B. 560 ; Duwwn y. Mammj, 
1 B. & B. 219, 232. 

(q) UamY* LordAiim^ 2 Bow, 289; 
Malmy t* Kmmn^ 2 I). & War. 31 ; 


(Itamkn v. Jkitijt Beat. 488; and 
BOO Mmiter v, Wahh^ 4 1), & War. 
485; Murphj v. O^S7c«, 2 J. & L. 
422. 

(r) Mijie y. Melknm% 15 Ir. Cli. 
R. 531; Aktn y. Bmd, h\ k K. 196. 

(s) lord Bilsry y. 2 S. & 

B.49; IBllK.B. 1. 

(i) CarUr v. ralmer, 8 01 & E. 
667. 


Oliap. I. 
Bfft. 4. 


Tacompftat 
piirfliiiw 
Lmnd at 
opiioii of 

ifiterc^ccL 


CiwoH 

■w if Mil 2iid 


Uuardiim; 


Agc'tit for 
nifiBagomeat; 

Ec«elvor ; 


Stewarf 
takla|{ a 
Mantu 


OmtiHol Imy- 

iiif? fwm 
clieiit ; 



44 


RESTRICTIONS ON GENERAL CAPACITY 


Chap. I. 
Sect. 4. 


Creditor of 
bankrupt ; 

Purchase not 
rendered valid 
by being by 
auction, &c. 


Execution 
creditor may 
buy. 

As to pnr- 
cbases by 
solicitors. 


A creditor of a banlmipt who has been consulted by the 
trustee as to the best mode of selling the estate (u). 

A piuT‘hase coming within the aboYo rules is not rendered 
valid by the fact of its having been by auction (/), or under 
a decree of the Comd (//) ; or by the vendor liaAiig had 
independent professional advice (z) : nor, when a person, by 
filling a confidential office, has acquii'od a knowledge of pro- 
perty, is his capacity to purchase it restored by his retirement 
from office (r ^) ; for his knowledge remains. 

On the other hand : — 

An execution creditor may buy the property sold under the 
execution (h), 

A solicitor is und(T no positive disability to pmxhaso from 
his client (e) ; yet where tlio confidential relation subsists, and 
the transaction is impeaelied, he must he able to prove its 
fairness ; and that either the ciinumstances were suck as not 
to impose upon liim iho dutj^ of advising the (dient, or that 
he gave the elieiit all the information rt^spectiiig the subject 
of the purchase which he himself possessed, and advised him 
as diligently as he would or ought to have done, had the 
transaction been between the client and a stranger {(!) ; and 
tliat the sale was as advantageous to the client as it would 
have been if the solicitor had used his utmost endeavoims to 


in) M ]). Jluglin, 6 V. 617. 

(r) Sug. 691; Mj p. James, SY, 349; 
EmuMl Y. Eirington, 10 Y. 423; 
IngJ( V. Micliaids, 28 B, 301. 

{?/) Frki V. Bgai, cited 5 Y. 681 ; 
and see CMg v. Cary, 2 Scb. & L. 
173. 

( 2 ) Tate V. Williamson, 2 Cb. 56. 
[a) Mx p. James, 8 Y. 352 ; Carter 
V. Falmer, 8 C. & E. 657 ; Spring v. 
Fmde, 12 W. R. 892; but see as 
to agents, Scott v, Dunbar, 1 Moll. 
442j sed qu, Eor this purpose he 
stands in the same relation to his 
client’s trustee in bankruptcy as he 


did to his client, Liiddyh Trustee v. 
lUrd, 33 Oh. B. 500. 

(5) Str afford -y. Twynam,Jm. 418; 
Ex p. TiUars, 9 Oh. 432. 

(c) Johmn V. Feumeyer, 3 D, &: J. 
13, 22 ; 'where the solicitor was an 
urgent creditor. See remarks of 
Lord Eldon, 2 Do'w, 299 ; Fmni v. 
A.^G, of Gibraltar, L. B. 5 P. 0. 516 ; 
Danes v. London and Frovmml In- 
surance Co,, 8 Oh. D. 469. 

(d) See Holman v. loynes, 4 I) 
M. & G. 270 ; Barnard v. Simter, 6 
W. B. 92. 
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sell the property to a stranger (e) ; Imt he need not have * 

pointed out a mc^rely s])eciilative advantage (sneh as tlie pos- — ■“ 
sihility of an implannedj though (contemplated, railroad run- 
ning near th<} proj^erty), wldeh might he rtwmahly Biippos(*(I 
to he equally in the loiewltnlge of hotli parties {/) : nor does 
the fact of the (‘onsidmutiou lia\ing in pari f'oiihidfHl of 
costs already iiunmMl ((/), or of a judgnanit Vfcslod in the 
soli(*iior (//), iM*ei%sarily invalidate the iraiiNaetion f(/) : al- 
though t!lt‘ mere fael (d‘ (lie elienl bang imlehted to !lie 
solicitor ih an aiifav<aira}>le feature in tine cas(‘, on accianit ot 
the additiuiml Inlluence \vhich it nuisl nec«s‘^arily li<i\e 
creatfcd. So, too, the laci of the (‘onsideraihai iHuiig hccurcd 
onlyl)y iln‘ soliritor s bond or ('ovcnanl |( ), (tr of the client 
liciing in eiuhaiTas^ed chvumsiam'tM, and having no iiulcpon- 
dent profchsional advitn (/;), an* \cry material eircunHaiices 
in judging fd* tlic validity of the traTHactioii: and it lias hecn 
held that a holicitor, taking a heciirity irom hi*^ client, mibl 
prove the actual ad\am*e of money hy soimc otlicr toidcncc 
than ih(‘ iiistriimmif (inuting the security (/). And where 
the solicitor, wlio was liimsfdf the moilgagcc, piuvliawnl ilie 
ecpiity of redemption from his ernmt, who Imd no Hcpanile 
legal advic(‘, the cmivfyauce was ordered to rtnnd merely uh a 
soeinitj for tln^ money advanced, and the (hurt ridiiftcil to 
import a powtu’ of sah* into tla^ iransafdion (w). So, wht‘rt^ a 
solicitor acting on hehalf of holli parties )>rej)ared a lease to 
himself, and inserted an absolute (‘ovenant for title, ultlicmgh 
he knew or should have known that ttu" title was dtdeetivi*, 
lie wuB restrained hy injuii(‘tion from, milomug his cove- 


(f) IhHfan V. Iknmr, 2C B. 28 Y 
{J) Muuids V. 2 llii. 

GO, wluw' tlio cuiia* {.imch .iro cittd 
imd rov’it'wrd, juid llijlMin v. Lwjnt^^ 
i D, M. k G. 270; IVaid v. UaH^ 
pole, 3 nii. 470; Milhumj v. 2 

Th. 42.) ; tiihmm v. CuUh, 4 Du G. & 
S. 125; aff. 16 Jur, 623; Kintjy. 
Bmrijj 1 B. & G. 271; v. 
King, 5 11. L. 0. 627 ; IfngAl v. 
Vauderplmlc, 2 K. & J, 1 ; CMmii 


V. Ite, 23 L. J. Gh, 173. 

i^j lAlamd'i V. Mi It i id, mpm , 
iilitu im tt^^ardH futuru (}-»■" 

pmgim v. Built n, 21). A' War. 1KI. 
(A) BptHifi V. Titphiun, 22 B, 673, 
[i] WakiH V. Thiifti, 22 B. 617. 

[1} Otahg V. Mumhg, 4 1). & J. 
78, 

{/) (iitakp V, Momhy, 3 1). E. k 

J. 433. 

{m) Riimn t, Bmun, 28 B, 608. 
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nant (/). And where a solicitor and mortgagee took a con- 
veyance of the equity of redemption from the mortgagor, a 
day lahoui'er, who had no independent advice, the deed was 
set aside many years afteiwnrds, hecanso the harden of show- 
ing that all the oixcnmstances had been explained to the mort- 
gagor had not been discharged {m ) ; and a solicitor will not 
be allowed, as against his client, to make a secret profit out 
of a transaction in which he is professionally concerned for 
him (n). Bnt except in cases of iindne inflneneo resulting 
from other professional connections (o), the rale does not 
extend to prevent a purchase, hy a solicitor, of his client’s 
property in respect to which he has not Ijeen professionally 
employed (p ) ; or to prevent his purchasing by auctiim his 
client’s property if he have not acted for him professionally 
in respect to tlie sale (q). But when a solicitor lias once 
advised upon an intended sale of his client’s property, there 
is a difficulty in holding that any mere lapse of time can get 
rid of the fiduciary relation (r). The mere employment of 
another solicitor to pernse the draft conve}\anee on hehaK of 
his client, no advice being afforded respecting the terms of 
the arrangement, will not ho sufficient to validate the trans- 
action (&) ; and where a purchase hy a solicitor from his late 
client is defended on the ground that the client had other 
professional assistance, it must he shown tliat the solicitor, 
who intervened, was fully informed as to the state of the 
vendor’s affah’s, and tlie value of the property (i), A suhse- 
qnent gift of the i)roperty to the attorney by tlie client will 
not validate a previous voidable sale to the attorney, unless it 


{!) Williams v. Moi m iij, 19 W. R. 
818 (V.-C. of Ir.). 

PieesY. Cole, 6 CL. 615. 

(«) Paul of London y. Tij)nll, 10 
H. L. C. 26. 

(<?) As to wliioL see MePhemn v. 
Watt, 3 Ap. Oa. 254, 263. 

(j3) Jones V. Thomas, 2 T. & C, 
520 ; Edwards v. Meyrtek, 2 Ha. 68. 

Austin Y. Chambers, 6 C. & F. 
1 ; Law fame y. QaUuorthy, 3 Jar. 


N. S. 1019; CoahY.Bosioell, 11 Ap. 
Ca. 2325 

()) See Holman v. Loyncs, 4 D. M. 
&G. 270; GihhY.Panul, IIW.R. 
653; Loid Clunneardo v. Ilinmng, 9 
"W. R. 912 ; as to gifts, Tomson v. 
Judge, 3 Dr. 306. 

(&) King V. Savery, 1 S. & G. 271, 
311 ; Sanry r. King, 6 H. L. C. 627. 
(t) Oilh V. Kamel, 11 W. R. 653. 



TO BUY OR mhh REATi i:STATH- 


47 


is tiujt ih* was awaro of its void- 

ability (k)* Wlaav tli(» )>iuvliaso lair at Iho iimo v^lmi it is 
Riado, aiitl tlif‘ imiisiutioii is uiiiiiUH-aoluiblooii otlic‘r 
tlie iiioro of tlio holintor liaviiig subso<|UOiiily 

resold at a profitj is not niaiorial; and a trilling dofiibiiiy in 
value, sneli as may ri*as)iuibiy i)o (onriderod an 
for immediate payment, and for tla* rbk and expense of 
an ordinary .sale, is not wilfiueiit io imalidate tlietraiiKm- 
tioii {/). 

The rulowliifh (lw|ualifiesa soHeitor fromjawhasiiig iroin 
his elieiit, pmuHng the relation be! ween tliem in ila* piiita iiLir 
transaction, applies fiko to his (fork, who lias been prohi- 
sionally eoncemed for tlaj client (y). 

The son or other relalmn of a trustee or other dis^pialifbHi 
person, may purchase kid Jit/e on his invn adsauii ; and, 
although, when a trustee sells to a relation, the r^dationship is 
calculated t<j (cxfite a Huspifsoii, which, if confirmed ]»j' any 
other eireuiuhtance, it w'onld ixapiire a \ery sirtmg «iw? to 
remove the (^ouii will, in the al)seuc** of*fraud, even decree 
specific p(ai‘ormaiie(? at th(‘ suit of the pundm-ser (ri). 

A tenant for life, with powm (d* salt* and leasing, lias b(^en 
held entitled to sell or l(*abe to a trustee for himwdf [b], awl 
this doelrme has been oxttmded to the vtim of a mortgagor 
with power of leasing until entry by the mtMgagt^e (r), Bo, 


(k) W<it0ri V. ThoMf 22 B. 547 ; 
where the gift wa^ hy will, uwl 
compare SiuMj) v, (kby^ 2 ]K M, & 
a. 623, 

{i) Spemtr v. Djpham, 22 B. 573, 
Ip) MoMiip V. hiem, 28 B. 340. 

(a) See Feiraby v. JUhon^ % Ph. 
261 ; hhi v. Junen^ 34 L. T. 570. 

(tf) Sug. 602 ; see f*uk» v. Trm^ 
tJmh, 9 V. 234. 

(5) Wthm V. Sewell^ 4 Barr. 1979 ; 
BW too Mmiapm v. CurikpaHf Sag. 


Pow. 018 ; Farrell, P(nv. 4f»2. Thf w 
cabty ai»* an es<f pfiem a> the g'cm'tal 
rule; and, it h (ono'iM'd, the same 
prim iple tloes not apply to the c'aHc 
(tf a ttisant for hfe cxeniHing the 
powerH conferred Tby the Settled Land 
A(‘t; ndeanUf p. 42. 

(r) Bmn V. Mahymdi I S. & IL 
222. See now w to the statutory 
leaning powers of a murtgagor and a 
mortgagee in possession, sect, 18 of 
the Conveyancing Act, I SSL 


( 'hap. I. 
SlHtl 


Pimhusc ly 
<h!k uf 
wiIk ilor. 


Ih of 
pur« hascr, 


Tt narifc fur 
lltc <m sale hy 
IruHtees with 
his louHtiit. 
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Cliap. I. 
Sect L 


As to pur- 
chase hj 
trustees. 


Dry trustees 
maypurchase 


Trustees for 
sale not 
maMng the 
sale^ 


also, a tenant for life under a settlement, wliose consent is 
requisite to the exercise of a power of sale hy the trustees, 
may, nevertheless, purchase from them under the power {d ) : 
hut this is an avowed exception from the general rule ; and 
was so decided hy Lord JEMon^ on the ground of its being 
dangerous to unsettle the practice of conveyancers (c) ; hut, 
although the power of consenting to or requesting a sale hy 
the trustees may be regarded as given to the tenant for life, 
for his own benefit, and not as constituting any fiduciary 
relation, ho is not, it would seem, in the same position as a 
stranger as regards the ahsonco of ohligaiion to communicate 
what he loiows respecting the value of the property ( /). 


A trustee may either simply, though expressly, hold the 
property in trust for others; or, although not iiomluahy a 
trustee, ho may yet owe duties to others in respect of it wliieji 
invest him with a fiduciary character in the contemjdatilin 
of the Court ; or he may actually hold it in trust to c^ect 
a sale. I 

So his cestui qiie trust may be either sui juris^ or the con- 
trary, --aKS infants, married women, &e., &c. 


The rule, in its absolute form, does not apply to mere dry 
trustees ; c,^., a trustee to preserve contingent remainders (^), 
or (it is conceived) a trustee to bar dower, or of a tenn for 
years assigned to attend tlie inheritance, or of a mere out- 
standing legal estate, or, in fact, a trustee of any description 
who cannot possibly derive in the transaction any advantage 
from his fiduciary character (/^), and «(;hus comes within the 
second class of eases. Where a puinhase is made from cesfiiis 
que trust, and the sale is not conducted, either directly or 


[d) Eoward r. Ducane, T. & B. 81. (/) Diccmmn y, Talht, 6 Ch. 32, 

[i) T. & B. 86 and 87 ; G-mer v. 37, 38. 

SupU, 3 Bnsa. 432. (^) JUarh& v. White, 11 V. 226. 

[h) Naylor Y, Winch, 1 S. & S. 567. 
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irifUrMly, ly tlif‘ for Hi\i\ tlio iniiiwtifjii may 

slaiicl; but in <I(‘uiinp^ bt‘t\VH*ii (afain qHr Ovo/ mm! — — 
tliMir friistuf', ihf* bur<lai «4' jfrovin^^ ilu* propib*{\ of tbo 
trmiMM'tioi], aiul lluit no takoii of tho f-o^b/4 

qup is ilinmn upon !lii‘ inistoo, ami ilio ro!atiim4iip 
botwooii llioin sboukb in roHp(st at !»‘a4 of tho subjis'l- 
mattcu* of tbo transition, 1 m‘ aetimlly, or virtually, 


A lisisband ini^^ht, ovon bs-foro tlio passin|r of lla* (bnvoy- ITiiBlawlyiay 
aiioiug At, iHsl (/), ami tlio ilamod 'Wonnubs ?roporfy 
A‘t, iKso^ ttlimh luno onlar^^od a v\il»A ily, 1 mi oino 
a piu\‘liastu‘ from bis wifo of i>ropoi1y b( longing to Imt ik). 

Nor is a trustc^o or ngont imnpablo of purobasiiig triun bis Enrflsaw^ by 
eeHtiiiH que ini'^t or employers if tlmy bo mijumi!)] but, 
ill any snob <uso, tbo ( \)iirt looks at tlio transaotion with a 
j(‘alous oyo (///); and ibo question to bo dot(‘niiinod K 
wbotbor tlio [>rieo ih lair, but wbetlier tbo purobasor, liv- 
ing bold a coididoiiiial situation, proviously to ibf‘ pur- 
ebaso, lias at ilm tiiuo of tbo pnrobaso, Hbakeii olf tliat 
ebaraofor, liy tbo eoiisoid of tbo ofluT purtii'N fa‘oly giviui, 
aftor full iiifonnation, and bus bargainod for tbo right 
to piuvbasfi (ii)» 

Ko, wbore the salo by miotion is in Faot (‘oiiduded by tbo Bab^kfitotby 
mhil que tm\f^ a pnrobaso at an adispiato pin o by tbo triistoo 
for hale, may be wipporbsl (e), if, iii (dfed, tlu' mini que truht 
lias so aeted in relation to tbo taking of the estate by the 


(i) Sat. m. 

(A) Hat mm v. KajH% Ul B. oilH ; 
22 L. J. Oh. 655 ; fiimUk v. Smtih- 
ivutti^ 5 (1) 1). 610, lit Fohttf ond 
lista.ilCh. D. 87. 

(/) Ste (\thH V. Ttteoihtd^ 9 V. 
211; RaiMl v. liumjhn, 10 V. 
420- 

[m) Diuuhou V. Ounhut^ Hag. 
691 ; see Mtit'plqf v. ()\Shar^ 2 X & 


L, 422, U9; Vhiiatjht LamkH, 

52 L. T. 616. 

(h) Sid X> p. 8 V. 053; 

JhHtun ?. IhNHtr^ 23 B. 290 ; and sec 
Ilndda/ HtiUtp, 2 Ch. I>. 190; 
Vkmftghi v. himktty mpta, 

(o) Hw (*uhH V. 9 V. 

‘231, and compare Ingh v. linhmh^ 
28 B. 361. 

E 


1), VOL. 1. 
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Chap. I. 
Sect. 4, 


Purchase hy 
creditors^ 
trustee, with 
consent of 
majority, 
invalid, 


Solicitor can- 
not consent 
for mtui que 
trust. 

Resignation 
of trust 
immaterial. 


Secret 

purchase. 


Purchase 
under decree. 


Risk incurred 
by disquaU- 


trustee in lieu of the price paid by him for it as to render it 
inequitable to dispute the validity of the transaction. 

In the case of a trust for the benefit of creditors, it is 
doubtful ■whether the consent of the majority will hind the 
minority, so as to render valid a purchase by the trustee for 
sale (^), 


The solicitor of a miui que trust has no general authority 
to authorize a purchase by the trustee (q). 


A trustee cannot get rid of his incapacity by resigning the 
trust or confidential situation ; for he would still retain the 
knowledge he had acqnired wHle in office (r). 

And the circumstance of a trustee or agent piunliasing 
secretly in the name of a thhd person is indicative of fraud ; 
and the sale will, as a general rule, on that ground he set 
aside (-s). 

Where the cestuis que trust or any of them are not sui 
Juris, a purchase by a trustee, who comes within the restric- 
tive rule, can he safely effected only under an order of the 
Court ; which order •wiU not he made unless to the evident 
advantage of the trust (t), A purchase by a trustee, made 
without this precaution, cannot he supported even by evidence 
of the best possible terms having been secured for the cestuis 
que trust (u). 

We may next consider the nature of the risk incurred by 


{p) See Lord Eldon’s remarks, 
p. Lacey ^ 6 Y. 628, and see 630, 
n. (1 ) ; JJa; p, Beaumont, 1 M. & 
A. 304; Bx p, TJiuaiteb, ih. 323; 
and Sng. 692 , but see also Bx p. 
Bags, 4 Mad. 459. 

( 5 ) Downes v, Grauhooh, 3 Mer. 
209, 

(r) Bx p, James, 8 V. 352 ; and 
see Garier v. Balmer, 8 C. & E. 667. 


(5) Bo)d Uardwicley, Vernon, iY. 
411 ; ZeiQis v. SiUman, 3 H. L. 0. 
607, 630 ; Ingh v, Bieha) ds, 28 B. 
361 ; Dimne v. Bnghsh, 18 Eq. 535 ; 
McBImson v, Watt, 3 Ap. Ca. 254. 

(t) See Caniphdl v. Walker, 0 V. 
681 ; Farmer v. Dean, 32 B. 327. 

(«) Aberdeen M, Co. v. Blaihe, 1 
Macq. 472 . 
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the fnisfof! or otlifT poiwm ptireliasiiig while under any in- 1* 
capaeitj of tlie Hocoiid doijifription. 

C'lyihir, 

lie may, on the recniisilkin of any of his nsim tpie 
iimhidmg in ihin general fem all pernoib intereHt^d in the 
eslah^ hefori^ the mle (/) and their reprt‘HMutatiY(‘fi-*1)e 
eompelleth 


hst/J\f reeoiiYey the estafe, j^uppodng he luna* not rtsold llpm/iylxs 

muuMj; 


Or, 2nc]ly, To let it he put up for Bale, and to refoiivcy to orlfif^tato 
another purchabiT, if a better ean ho foand; hid if not, to ’ 
keep it ( 2 ) : 


Or, drill y, If ho have refold it at a lunfd, to aeeoimt tru nrtoiH'rmTit 

. n,\ X flip pnifn if ho 

such profit (r/): hmmm. 

And a Buh-{)iirehaHor or mortgage!^, huying or hnidiiig with 
notiee of the eireuinHtaueeH creating the imupaeify in the uohft h simi- 
original purcliaher, in in the same predhmnent, if the original 
sale he iinpeaeliod {/;); although it has hemi suggested that, if 
the case l)o mmnly that of an avowid piuvhase hy a trustee from 
hie efHtuh que frasf, a suh-pur<haser or rnorlgagin^ would not 
he liahlo unless he had notiee of eheiimstum^is reudm'iiig it 
voidahle in Equity (a). In many douhtlul (uses, his seeirnty 
would practically depend upon his having the legid estate, 

In the first of the above eanoB, the purchaser will he iTedited Terms upon 

which rocon- 

{x) I] tp, Moiipm, 12 V, 0. IhuiuLtum v, ilutlmhiM, 3 Si. 153; 

(//) />;). /y/fo/, 0 V. 027 : umliHiO Mfihseltild v. 2 k 

Mamdiany. JfNpifP) V A: F. 123. (\ IHS. But uu assent for 

{s) Exp, J(<ipwl(k^ () V. 707; Mi p. punbiHe haH Mold his own pioperty 

6 V,617 ; Utmditlly, Mumg* to Wh piiwipal, Ihe IttkFn ouly 
tun^ 10 V. 128. remcHly in piuhihly riHUMHion; ili 

(a) Bi y, Mmktdh, % Br. C. C. Cape Hixiun (h., 20 Ch. I). 705, 

400, aud <m'a ciittHi ill last note , tlio d-*) ihokm v. be^ 23 L. T. 473, 

mle in the same althousdi, iw m the Ch. 

cane of shares, stmik, Ac., siuular (r) See Sag. 695. 

property can be pur<*hasicd; see 
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Cliap. I. 

Sect, 4. 


veyance is 
decreed : 

Aocoimts : 


Must recon- 
voy at once 
unless docrco 
p^ives Him a 
lien for 
balance due. 

Must produce 
deeds. 


Terms of 
resale. 


witli Ms original piircliase-motiey and interest at Mper ceni,^ 
and all sums expended by liim in substantial improvements 
(unless he have been guilty of actual fraud) [d)^ as, in one 
case, buildings erected, and inolosures niade(c), or in re- 
pairs (/) ; and interest from the time of the advances ; and 
will bo debited with rents received by bim, an occupation 
rent for any part occupied by himself (y), and his receipts 
for the sale of timber, &c., with interest; and also with the 
estimated amount of deteriorations (if any) {h). 

In making the above estimates, buildings pulled dovm will, 
if incapable of repair, be valued as old materials, but other- 
wise as buildings stainling (/). 

If nothing bo due to him, he must, of eoinso, give up his 
purchase without receiving any frutlier consideration (A-). 


'Wliere the decree dfrects a reconveyance, and an account, 
and payment of the balanee to the piuchaser, but doi‘S not in 
terms give him a lien for such halaiiC‘e upon the estate, the 
reconveyance must be made at once, witliout waiting for the 
accounts (/). And a solicitor purchasing from his clients, 
who were trustees for sale, has been compelled to produce the 
title deeds before payment, although he alleged that the 
early title was defective, and on that ground resisted tlie 
exposure [m). 

The estate, if pnt up for resale, will be put up at the 
amoimt due to the purchaser, ascertained as Just men- 
tioned (/i), and, if there be no advance, he must keep the 

[d) Bmglh v. Ttice, I Wils. 320; {h) Ex p. Eenndt^ 10 T. see 

SCO Eowell V. Eoiiell, 2 M. & G. 478; p. 401. 

and Tmnm' v. Trelauny^ 12 Si, 49, (t) Eohnsm v. Eidky^ 6 Mad. 2. 

(tf) Torh Buildings Co, v. Mae- {k) Qmnhxo v. Eing^ 3 B. 63. 

8 Bro. B. 0. 56, 71. {1) Tmehjan v. Charter^ 9 B. 140. 

(/) Ex p, EugheS) 6 V. 617. Me- {m) BhaUems v. Weaver, 12 B. 
cessaxy repairs are allowed for, even 272. 
in oases of fraud ; 1 "Wils. 322. (w) Ex p, Euglm, 6 Y. 617. 

(y) Exp. James, 8 Y, 351. 
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in oiin ^vlicra p^nnanml imifrowmcmt??! liad 
iiiado, it WIN put up at it*^ iniprovi^d valma MilijVei to 
tlif‘ f|iif‘stioii w]ii‘iliar In* hlioiiH 1)«* allowed tlio amount of 
feiifli ii!![)rovai]U‘iitsfa). 

Ill llio (UM* of a ro^alo, tliM Visf^h fmsi mwM A ^ if tlm E^staionot 
ohtafo -woro IxMi^irltt in oii«‘ lot, insid on its boino- put up in 
hovoral loth (//b 1101*5 it ootu'^ivtd, allotted otli(*mw' tliaii 
a*-, it win Ijou^lii ; to t*lf<‘(d lla^ eliaugo tlu*y nnnt tako il off 
tlio puraliahor h liaiidn on tlio tonuH wo liav(‘ ali'c*ady iiion- 
tioiH‘d py). 

The* tliird riik* would (‘xtond to a pmvliaser wlio, by halo of Puriter 
wood, miiiorfdH, So., bad more than ro]>aId bimholf bis piu*- 
chasfMiioiioy, (‘xponsos, and intmvst fi*) ; or wlio bad matb* a 
wmilar prolit liy iiktoIv lotting tin* proporfy (wbioh in ibo 
oaw* of uin‘\pt‘(*t(‘d publio iniprovonnuits niigbt oftoii oadlj 
bappoii in tin* {‘oum* of a bw y<nrs, altliougli tlio original 
prioo W'(*W‘ porfootly fair) ; it is apj)rolioiid<‘d that, iu oitlior of 
dtses, lio w'ould havo, not rmly to rewnvoy, but also to 
pay tlio balaiun found duo from him (.v)! 

If, in any of tbo al)o\o easos, tin* purf-hasor has i^aid piir- Varktkmsm 
(baso-immoy into Oonrt, and it lias boon iuvodsnl, bo will 
iifitber gain nor sutler by a ifm* or fall iu tbo fuinls (/). ^ 


Of (-ourse, if the cedifin que tnthi^ mi boing made oiiguisaiit If 
of the fails, deelino to adopt tbo purebaho, tbo trusted! may troHtooTOtty’ 
retain tbo lK‘nelifc of it, bowovor advantageouH it may be («), 

0 purcliaso. 


And, as a gen(*ral nilo, a txaihtee, though froo from fraud, Costs, 
must pay the eostn of a suit oo('Uhiom‘d by bis improper 


{<)) Wiiiimsmi v. Suikr, 3 Y. & 
C. 717. 

{p) Mx p* Junm^ 8 V. 35L 

(f) p. §1. 

(r) York MiUihnpb Co, v, 
fo/Ki'O 8 Br. P. C. soe p. 71. 


(s) 8. C. ; and hoo Pj p. Euglm^ 
6 V, and tlio dw-ree in Ximm 
V, Ckrhmn, 2 Ha, 178 ; 4 Ha. 97. 

(^) JSx p, James f supra, 

Barwdl t. Mrurli, 34 B. 371. 
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RESTEICTIONS ON GENERAL CAPACITY 


CEap. I. 
Sect. 4. 


Time alowed 
for impeacE- 
ing safe. 


Classes more 
favoured than 
individuals. 


dealing witli tlie estate {x ) ; such is the almost invariahlo 
practice where the cestuis que tnid are infants {y ) ; in other 
cases, howeyer, the rule is sometimes relaxed where the 
tmstee is free from all moral hlame (z ) ; and in one instance 
it would seem that he was even allowed to receive a sum on 
account of costs («). 


Mere lapse of time, except where it is a statutory or positive 
bar to relief, is only evidence of acquiescence {h ) ; but a eesfui 
que trud wishing to impeach a sale must do so within a 
reasonahle time [c ) ; which, as a matter of fact, is generally 
less than tlie time allowed by the Htatuto of Limitations {(1 ) ; 
though iudepcndenily of statutory limitation, no positive 
limit of time can he imposed, and each case must lie governed 
by its own cheimistances (c). A delay of eighteen years 
has been hold to be an implied confiinialion of the trans- 
aetion(,/') ; ton and eleven years have been held insufficient in 
the case of an Individual (y) ; aud twelve in the case of credi- 
tors [h ) ; hut tlie general tendency of modern decisions and of 
recent legislation is more and more to dibcoiuage stale demands ; 
and whore there are other eircmnstances, showing acqui- 
escence, bc}'oiid the mere lapse of time, a short delay will bo a 
sufficient bar to relief (i) , A longer time, liowever, is allowed 
to a class of persons, c. g, creditors, than would he allowed to 
an individual (A*). 


(j) Siig*. 695 ; FloiirigU v. Lmn-' 
hcH, 52 L. T. Gi6. 

(;/) Samlemn v. Waller^ 13 V. 60p 
(;;] Baler v. Ca) Ur^ 1 Y. & C. 250. 
(«) See Boiiiiis v. Qrazihoek^ 3 
Mor. 209. 

(^<) Lije Association of Scotland v. 
BidiM, 3 D. E. & J. 58. As to 
what is acquiescence, seo Btdgiaic v. 
1111)% 20 CE, B, 1 ; Be BumJie v. 
Alt, 8 CE. D. 286, 312 et seq. 

(c) Ch aimer Y. Bradley, 1 J. & W. 
59 ; Lord Selsey v. Elmdes, 1 BE. N. 
S. 1 ; Beaden v. King, 9 Ha. 632 ; 
Baler r. Bead, 18 B. 398; aff. 3 W. 
R. 118. 

(^f) See Morse y. Eoyal, 12 Y. 374, 
[e] Per L. J, Turner in Gresky v. 


Momley, 4 D. & J. 95 ; see Eedgraee 
V. Umd, 20 CE. D. 1. 

(/j angory v. Gregory, G. Coop. 
201 ; Jae. 631 ; Ohampwi v. Eighy, 
1 R. & M. 539 ; IlmcomUy. WIhU, 
28 B. 303; Barudl v. Bara ell, 34 
B. 375 ; set., too, Idea gram v. Knight, 
3 Eq. 398 ; varied on app. 2 GE. 628. 

{g) Kail V. Noyes, cited 3 V. 748 ; 
Murphy v. O'Shea, 2 J. & L. 422. 

[h] Anon., cited 6 V. 632. 

(i) BWiylit V. Ttt)iderylanh, 7 B. 
M. & G. 597 ; Kanton v. Tenison, 20 
CE. B. 109, per Pry, J., 117. 

(h) Whiehcote v. Lawrence, 3 Y. 
740; Yorh Buildings Go. v. if«c- 
hnzie, 8 Br, P. 0. 42. 
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And timo will not nin maimt a cestui quo trmf until lio 

« . , H©ct* 4 » 

be sui jurk {/), and aware that the tnintee was improptdy ^ 

the purchaser : nor will it, in genemlj run agnimt Wm, iwriiKitime 
BO long as his interest is eontingtuifj or rev(*rsionary (ii), or (in 
partieukr) dependent on tlu) will of the purebahing fnisteoj or 
of a party implicated in tho hrencli of trust fa) : for in the 
former case he has no adocpiato moliw 5 for iin-urring the 
expense of attempting to iiapmeh the sale*, and in the latter 
he is under a direct induccinmii not to do so : Iml, though ho 
is not hound to a^wTl his title until it coiiich into pf^sf-'-Hioii, 
the mere lirt-iimhtanee oE his interent iHung reveisionary doe.n 
not make him imn-pahle of assemting to a hrewh of tnist [p ) ; 
and though tlm rule is, that the onus lies on the paidy relying 
on aequic‘seenoe to prove the facts from which the cionwmt 
of the emiui qite frmt is to bo inferred, yet there may well 
bo oases in which, from great lapse of time, such facts ought 
to bo presumed (//), 

It does not appear that his poverty is in itself an excuse 
for ke/ies (/*) : althougli it would, prchably, have an C“ffeet 
upon the (Joint if iinltcHl with other cIrcitmHlain‘es (a). 


A (ntui que frmt may confinn a voidalh* purchase by bis Cwiannatlon 
trustee, &e, ; hut, to mab^ his eonfinnafmn bindiiig, he mii4 
be hid Jurk (f), fully awnre of the material facts (a), of his 

(?) Lewin, 400; f^impklh. Waiyr^ Bmnu v. uU mprk 

6 V, 07H, 682. (?) iti life 

(m) AmtaUMi uf SeuUuml ?. Huhhp^ 

f)l ; diuHii V. Ttnthjtoh IMa & mpm, 

F, 714. (ri Jlnheh \\ TumMl uU 

[h) (hiwknd V. lie Tto lA ^7 V. 20 ; mptL 

Me if Lt((h \\ Imd Jndunf^ 21%, {h) (hegmj r. (h'ujmj^ Cl roep. 

117; lUmtne v. Ck/w, H B. 105; 201; and (liuer v, (hirf, 8 Pri. 

Mope V. luMiU, 21 B. IBS ; Ife An- 108. 

mtmim of tkotlmd \\ PuliM^ 3 I). {/) Vmnphdl v. WMer^ 5 V. 078, 

E. & J. 58. CH2. 

(o) IlvkrU V. 7'nmiafij 4 ITa. 257. {(() (Vwhur y, 1 J. & W. 

(p) Xf/t ArnffCiiUm of HioiUnd v. 51 ; Wndthrhmn y. Wmkkthurn^ 4 

Biiiul mfpm ; aad ffce remarks M. k i\ 41 ; Blnthm y, Willmms^ 3 

of L. J, Twiier on jiidgmoat ia I). F. k »T, 545, 
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Clap. I. 

Sect. 4, 


A married 
woman may 
bind herself 
by acqui- 
escence as 
regards her 
separate 
estate. 


BESTRICTIONS ON GENERAL CAPACITT 

rigM to impeach the transaction (//), and of tho legal con- 
sequences of his eonfinning it {z ) : he must he under no undue 
influence, the confiimation must he a solemn and delibe- 
rate act (r?), free from any pressure resulting from the original 
transaction {h), and, in the case of a plurality of cestuk que 
imst, it must, to ho effectual, ho the act of all (c), as a ma- 
jority cannot hind tho minoiity; not even in the ease of a 
public company, in respec't to matters not so provided for hy 
the deed of settlement (f/). 

A married woman may, as regards her separate property, 
not subject to any restraint against anticipation, bind luT&elf 
by a(‘(|uieseenee, just as if slio were a Jhiw sole {e ) ; but 
w]ieth(‘r she can do so when she is restrained from anticipa- 
tion, appears to have heeii qlle^tioned. In one case (./), in 
which, however, it was not necesscuy to decide the point, 
L. J. Turner doiihted whetlier the restraint against alienation 
would protect a married wamiaii against the rules of the Coiut 
as to lapse of time and acquiescence ; and after remarking 
tliat the fedtor was imposed for her protection against her 
linsbanJ, and that it prevented her from disposing of her 
interest, stated that he was not prepared to say that it exone- 
rated her from tho obligation of asserting, within a reasonable 


{f/) Gann v. Cann^ 1 P. Wms. 727 ; 
Eoihe V. 0’i?> un, 1 B. & B. 330, 340 ; 
Mmler v. 9 Ha. IG. 

(::) Goclerell v. GliohniUj/y 1 R. & 
M. 425 , Murray v. JPalmer, 2 Scb. & 
L. 48G. 

(a) Garj)eHter y. Eo wt, 1 Ed. 338 ; 
see De Montmorency t. J) tier cm', 7 
Cl. & E. 188 ; Salmon v. Cutts^ 4 De 
G. & S. 125 ; aff. IG Jur. 023 ; Great 
Luxemburg It. Co. v. Magnay, 25 B. 
686 ; where pending a suit impeach- 
ing tho pui’ohase by the trustee, the 
cestum qua trust sold the property. 

(5) Croive t. Ballard^ 3 Br. 0. 0. 
117; jrood y. Downes, 18 Y. 128; 
JFmnm v. BeaU, 2 Yern. 121 ; Scott 


V. Diwi% 4 M. & 0, 02. 

(<,) JExp. Zmy, G Y. 628 ; Tommey 
V. Whit, 3 H. L. 0. 49. 

{d) Clay V. Buffo) d, 5 Do G. & S. 
768. 

(<) JoncH V. Eiggim, 2 Eq. 538 ; 
the dicta of the M. R. in Eaius v. 
Eodgson^ 2S B, 187, if meaning more 
than this, viz , that a married woman 
cannot impeach for her own benefit 
her ovn fraudulent act, are not re- 
concileablo with the later authori- 
tios. 

(/) DerhsJme v. Eome, 3 D. M. 
& G. 80, 113; but see Davies v. 
Eodgson, supm ; Ghu v. Cmew, IJ. 
& H. 205. 
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timOj any claim wliicli she might he entitled io advan^ e ; hut 
a married woman who is restrained from ulienaiioii is not 
merely protected against tlio mfs ot lier liushand, hut is aho 
generally pre(duded from disposing of Ikt sejiurate estaiB 
dining tlie coYerturo ; and to hold that slio is (npahlo of ac- 
quiescing in a breach of trust, wliuh may h‘sM‘n or ]a*eJudico 
her estate, seems inconsistent witli tlio scojh^ and forking of 
the restraint on alienation. In one case {//), thc^ lu’otc^tion 
afforded hy this restraint has been eawied bo far as to exempt 
the separate estate still in the hands of the trnslet^*^ from lia- 
hility to replace other b(q>arate (^omiuissl in Hib samo 
settlement, and which the maiTied woman had faiudideiitly 
disposed of. This (pif'stion does not seem to ho allVeted hy 
the Married Women’s Property Act, 18H2. 


Chap. I 
Hot. 4. 


But, in a case falling within the Married Women’s Pro- to fliB- 

IH’HHt' ^Ith 

perty Act, 1870 (//), the Pourt K^moved the restraint agaiimt tluucKtnimt 
alienation, so as to make the separate ])ropmiy of a riianied 
woman available for her aut(‘nu])tial debts {i). 

Wo may lastly liero remark, that (‘ondnet, or language, on Accimewoneo 
the part of a eehfni qiie frmt who is hui jKrk^ and which, had 
it oeeuiTed upon, or previously to, the (»<anmLssion of the 
breach of tnist, might have amounted to a(‘(piit^seeiiee, ami 
have precluded him from all right of (umplaiut, may, if it 
occur subsequently to the breach of trust, ho wholly iiisiifli- 
cient to eonfinn the transaction, or to release tlie tiibt(*e from 
liability {h), 

ig) (JUu Y. Vmew^ 1 J. & IL 206 ; and ritU unff, p. Hi. 
and HOG Skmhi/ y. tStunlnj^ T Oh. JD. {k) Mumh v. 6 M. k C. 

580. 21S; and m* Pifh aj w Em} of 

(It) 33 & 31 Y. e. 03, b. U. Th. 123, imd riaihpm 

(ij Siuitpt Y, U Eq. 170, Y.ihilii^l IIiu51S; hfr Ahwmiwn 

huidoH mid Et ounett i limtl v. Jkijh , oj kotktds.hiddat^ 3 I). F, & J. 58 ; 

7 C'h. 1). 773 ; He Ilahjilaj^ 31 (F he Umek v. 8 ill. 1). 312 et 

D. 379 ; and hgc now neet. 10 at the mj. 

Married Women’ b Property Act, 1 B82, 
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CIIArTER II 


AH TO SALTS AND PIEOIIA^ES BY FIDITCIAUY TBNDOKS AND 
?URC’H\SEKS» 

1. J.S' fo the time for sale, 

2. The manner of Hile, 
fl The consideration. 

4, (kncral points relating to sales Inj fiduciary vendors, 

5, As to purchases by fiduciary purchasers. 


Salenbj Under ilu 3 lonii, fiduciary vcndorH, we may comprise 

fiduciary • \ i j *1 

Tenders. a|>ciiis lor hale, imteos in bammiptcy, mortgagees with 

poweis of sale, tenants for life selling in exercise of the 
statutory power cmifeiTed by the Settled Land Act, persons 
selling under the siiecial authority of llailway and other 
A(*ts of Pailhmient, and, in particular, of the Lands Clauses 
CoTibolidatioii Act, LSIj (and who may be conveniently de- 
scrilfcd ]y the general appellation of statutory owners [a ) ), 
and, lastly, trust(‘cs selling in pmsiianec of either an express 
trust or only a pemiis^ive power ; —the term, trustees, being 
also hf'ld to include executors, when selling freeholds or copy- 
holds in exercise of a power expressed or imidied, and per- 
sonal representatives generally, when selling the chattels real 
of their testator or intestate. 

(a) As to tho meaning of the word hut showing a had title, is not, hut 
owner in the 76th section of tho a surviving partner selling the pio- 
L. C. C. Act, see Boiiglm v. L. ^ W. perty in the discharge of Hs duty to 
IT. It. CA, 3 K. & J. 173; and wind up the partnership is, an owner 
under sect. 79, sec Ar js. 6 within that section; seo Mp. 

Ch. B. 696. A person in possession, men of Sunderland^ 1 1)r. 184. 



SALES BY FIDUCIARY VENDORS. 
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We may eoiisidfT gales l)y Bn(‘}i vendors, with reference to H- 

tlio proper fimt^ for and manner of sale, and to the price — 

wliicli slioiild he obtained ; and tlaai refer ia some ]>oints wStbn for, 

wliich eaimol eoii-vcmiently he elassed imd(*r any of these 

heads* 

Section L 

(1.) Tho iiwf foi' HCtle, Timo for sale* 

An ageni for sale slsould, buhjeet to a reasonahle e\(*reise Byagcata. 
of diboretirni, sell with all eoimmient speed. 

It was the duty of assignees of a hankrupt, and is f^qnally A^ii^iices, 
tho duty of tiustees in hankiaiptcy, to sell without any im- iTuSecfi 
necessary delay (A) ; ami any single (Tediior inigiit insist on 
a sale ; and, if he so insisted, it was douhttul whethtr tlie 
Court ('onltl riduso its assent (c). 

A morfgagee, wiili a general powfT of sale, may r(‘ 11 without Mortgagees* 
waiting for the eom*niTen(*e of the mortgagor; nor does a 
stipulation in the mortgage di'cd that the mortgagor Hhall, if 
required, join in any salts eiitith‘ a purthaser to require liis 
eonciirrcmi3 p/). By tli(‘ eomhined eflVtds of the Cmivty*- Tln*ir power 
aming Act, ISHl (?), and the Settled Luml Act (./*), Lord tllccinwy- 
Craiiwortli’s Act (f/) is rtqn^aled, ami its provisions iti regard 
to the itowers of mortgagees are re-enacted with adtlltloiiH. 

By tho Conveyancing Act, 1881 (//), it is provitled tlmt a 
mortgagee, whore the mortgage is mad(‘ hy d(ted, shall, hy 
virtue of the Act, have powtT, when the morfgagt' imauy has 
hocomo due, inter dm to sell, or concur with any oilier person 
in Bcdliiig, the niorigagcsl property or auy part there<d‘, tPiilifT 
fiulqVct to prior chargeB', or imt, and eitli(‘rtt;gtd}i<T or in lots, 
hy piil)]i(‘ aurtioii m* hy private eontract, Bnhjetd to such 
conditloiiB rcHpc^etiiig title or e\iden(‘e of title or other matter, 
as the mortgagee thinks fit, with power to vary any contract 

{h) Ex p. QQfmg^ 1 V* 169 ; and (</) Cmuler v* Morgan^ 18 V. 3 14. 
p. 76. P) 8«Ht. 71. 

(f) H., (7.; and see XV p, Mugk'i, (/) Sect 01. 

6 V* 622; Ex p. Mtlkr, I M* D* 23 & 24 V. c. 146* 

& D. 44 . (A) Sect* 19. 
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SALKS BY FIDLCIAEY VENDORS. 


Chap. II. 
Sccfe. 1. 


Arortg‘a/?’Ocs 
power of bale, 
how not 
exting-Tiiahed. 


for sale, and to hiij in at an auction, or to rescincl any 
contract lor sale, and recoil witlimit being answerable for any 
lobh occasioned tliereby. But tliis power is not to be exer- 
cised (/), unless and until {k) notice rec^uiring papient of tlie 
mortgage money bos been served on tbe mortgagor or one of 
several morigagors, and default lias been made in payment 
of tlie mortgage money or of part thereof for tliree months 
after sneb service, or (/) some interest under the mortgage is 
in arrear and unpaid for two months after heeoming due, 
or (m) there has been a breach of some prortsion contained in 
ilm mortgage deed or in the Act, and on the part of the 
mortgagor, or of some peibon concuriing in making the mort- 
gage, to ho ohsorvud or performed, other than and besides a 
eowaiaiit f(jr payment of the mortgage money or interest 
thereon. But the title of tlie pmehaser is not to he impeach- 
alh‘ on tlie ground that no case had arisen to authorize the 
sale, or thal duo notice was not given, or that the power 
was otlierwise imjuoperly or iiTOguIarly exercised; and the 
remedy of the person damnified by the sale is to be in 
damages against the person improperly exercising the power {n) . 
These new statutory powers which are more favourable to the 
mortgagee than the powers ordinarily inserted in mortgage 
deeds, and which, unlike the powers conferred by Lord 
Cranwortlds Act, extend not only to real, but also to per- 
sonal, property, viil be extensively relied on in practice ; 
they may, however, lie excluded or modified, and they apply 
only to mortgage deeds executed after the dlst December, 
1881 {o). 

lYlieii a mortgagor and mortgaged with a power of sale 
euncTUTed in (bmiising to a tnistee, for the pmpose of grant- 
ing huikling leases at the recpiest of the mortgagee, diuing 
the conliimanee of the security, and of the mortgagor when 
the debt vus satisfied, and the demise was not expressly made 
subject to the power of sale, it was held that the power of 


(j) Sect. 20. 

(X*) Sub-sect. 1. 
(i) Sub- sect. 2. 


(m) Sub- sect. 3. 

{n) Sect. 21, sub-sect. 3, 

(o) Sect. 19, sub-sects. 3, 4. 



SALES BY FIDUCIARY YENDORS, 


61 


sale was not exiliigmslied, and tliat tlie confiin’enoe of tlie 
mortgagor was not noof“,barj' io mako a good title (/;). Wliero 
a moi*igagiH‘ with a powca* of sale milmiortgages with a 
declaration tliat the BiihinoHgag<‘{3 may ilio ]>owcr^ 

it has hemi doubted wlietlier the ])ow(‘r of sale in tlw original 
mortgagee is not dc^stroyed hy the transfer (q). The lietter 
opinion Boeins tf) 1 k‘ that it in only hiispeudiMh and upon 
a simple transffu' liy way of Huhnioi‘tgag(‘, is exereisahle hj 
the transferee. 


Cliap. IL 
Sect. 1. 


iStidutory owners must, of eoinM*, sell witliin sudi limits StutsitHry 
(if ail}') as to time as are pri^serihed liy the Act under whitli 
they derive their powers. The Lands (J. (I. Act, I Hid, seems 
to impose no restriction as to time upon the purdiase of lands 
hy agreement ; although it limits tlie lime fm* compulsory 
pimehases l>y the company to a period of threi* yeais from the 
passing of the spryial Aei, unless some other juunod he there- 
in prescrihed (r) ; and it would msiu thal, in tla^ ahsmiee of 
restrietioii, (‘\en a {‘onii)uk)ry poi\{y <H)uld h(‘ exenased with- 
out refenmn to lapse of time (s) : hut a railway company, 
having found tlieir original undertaking*impra<*tieahl6 can- 
not, it seems, exercise their compiiLory powers in respect only 
of pari of the proposed scheme {(), It is sufruaent if the 
company, within the limited period, give notice of their 
intention to take the lands, and summon a jury to assess 

their value (if ) ; or moredy give notioo (c) and take p(^hesHioii, stiUnU^ry 

notico. 


(p) Kuiff V. 3 D. M. & G. 

890 , 

(q) Ohm V. Mali, 25 L. J. Gh. 
709 , 

(r) L. C. C, Act, 1815, s023. 

(#) ThidnesHi v. bmaakr Canal 
Co., 4 M. k W, 472. A railway ctun- 
pany eamiut, it seciUHj itn 

eompiilHoi y poworh wlicii it in 
tliat tlie eiitiiv line cannot be com- 
pleted; fiee Crap v, Luirpwl and 
Mimj li. Co., 9 B. 391; (Ut?i y, 
JCiilmoH, I M. k G. 481 ; and aec 
generally on the Biibjeet, Twtrion 
M. Co. V. Lmstmore, 9 Ap. Ca. 4H0. 


(/) Crap V. Lhapou! ami Ifurp M. 
Co., VohcH V. WtlkimuH, HHpii. 

(a) Bm'JMhnk y. Whiithmai IL 
Co,, 15 iSi, 032 ; and Uaj, v. ihr- 
numjham U. Co., 15 i'l. B. 017 ; ifon- 
k}f V. South Jkam IL Co,, 10 Q. B. 
530; litirluakar t. Bi>aHiH(jham, 
4c. IL Co., 5 Ex. 187. 

(f) The publication of the re(pii« 
Hitiun riKpured by the Arti/{m«i and 
LabonrerH’ Dwellings A(‘t, 1875^ in 
analogous to the notii*e to tr(«tt; 
IFtikim Y. Tlie Mapor of Bimimjhm, 
25 Oil. D. 7B, 
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Oliap. II. 
Sect. 1. 


Trustees 
for sale. 


in -wliicli latter ease it rests with the landowner to have the 
value ascertained (^) ; or give notice and deliver the nsnal 
hond(//), or even merely give notice (::) ; kit if, after giving 
notice, they neglect to take the necessary steps for summon- 
ing a jury, the issue of the warrant to the sheriff may he 
enforced against them by a mandamus under the 0. L. Pro- 
cedure Act, 1854 (a). A contract in anticipation of the 
special Act, wdnch subseq^uently confers the power of sale, 
is binding on the company (/>) ; but it has been held that 
the company, after incorporation, are not bound by the 
agreement of the promoters with the landowner, unless they 
expressly, or by acts, adopt it as their own (e). 

Trustees for sale am not, hy the usual direction to sell 
“with all convenient speed, precluded from exercising a 
reasonable disdntion as to the time of sale; nor need one 
eo-tnistee adopt the opinion of another (d) ; but in eases of 
clearly improper delay they mil b(‘ respmisible for any con- 
sequential loss to the estate^ {e). A din^eiion to sell ivith all 
reasonable expedition, and within a spceiiied time, does not 
preclude a sale after tho expiration of such period, or inca- 


W Doe V. F, 1^. It, Co., 15 Q. B. 
626; DoiY.Lmh M. Co., IG Q, B. 
796 ; Inge v. B. T. tj ^S' K B. Co., 
3 D. M. & a. 668. 

{g) Spmow V. 0 IV. 4* JC. It. 
Co., 2 D. M. & a. 91. 

(s) IohI SaUshmy v. G. F. It. Co., 
17 Q B. 810 ; Iiluihurgh It, Co. t. 
Icmi, 1 Mdcq. 281. 

{(t) Fotliohy V. Mill op. B. Co , L. 
R. 2 C. P. 188. Sec now as to tlio 
modo of procedure, R. S. C. 1883, 
0. 53, r. 1 , p. 1101. 

{h) Ilauhs V, B. 0. B. Co., 6 II. L. 
C. 331. In the Mancheste), 4r. J2. Co. 
r. G. F, jR. Cb , 9 Ha. 2S4, a question 
arose, but was not decided, as to the 
eEeot of two special Acts conferring 
on different companies tbe riglit of 
compulsorily purchasing the same 
land. 

(c) Bmton v. Livmpool B. Co., 5 


II. L. 0, COO, See, too, Williams t. 
fit. CtiOHjCs llailiuHi Co., 21 B. 339 ; 
re\tiN d on app , but on tlio ground 
tliat the comp my had adopted the 
contract ; 2 D. & J. 517. See also 
as to the p(.)wcr of the projectois to 
bind the company, Cal. B. Co. v. 
Jfiiyot of lldtHshi'igh, 2 Macq. 391 ; 
and as to the personal liability of 
those ^^ho profess to contract for the 
company, see F on r y. B(U in , L. R. 
2 0. P. I71 , Scott V. Lonl Uunj, id. 
255; Milhuh y. loito Alkgie, ^e. 
B. Co., L. R 0 C. P, 503 ; Ite Dm- 
pttss Bngmitimg Co., 16 Ch. D. 125. 

(( 5 ?) Ma/h(hn Y.Kiut, 6 Ch. D. 598, 
foUo’wing Buxton v. Buxton, 1 M. & 
0. 80. 

(6) Battendtn v. Fohon, 22 L, J. 
Ch. 697 , Cuff Y. Mall, 1 Jur. N. S. 
972 ; Devagneb v. Bohmon, 24 B. 86 ; 
Fry Y. Fry, 27 B. 144. 
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paeitate the trust from inalcni|> a {yowl title to a pur- 
chaser; hilt as lietwoeu theiuselTCH and tlnur qne 

trmtif) the onus of blowing that the Cfsink qi^e trmt are 
not pr(‘jiidie(sl hy ilie for Kilo being (‘viended, tliruwii 
upon the inibteob, uiiIosh the t oiirl relievts them of the 
triihl, or aiiilierb*', the delay (//); and wiere a ah* liiH 
been postponed imiil lung aiter the tiino at whieli it appa- 
rently ought to luiTo been elhrtedj a prudent punliaMT 
should ask lor soiiio explanatimt of th(‘ delay (//), lurthi* 
purpose of (leterniiiiiiig the relative rights of i♦‘nants fur lilt* 
and remaindermen, tutdve niontlis will bs* euiisideivd a 
reasonable pcdod within wliidi to exeeiile a trust lo hII or 
pui’chabe “with all (*on\enIent speed or, “so houu ih 
eonvoniently may be ” {h ) ; and iliis altlifuigh the pruperfy be 
a reversion (/), Where tnistees are direehiil to .vil “with 
all convenient spotHj,” or “so soon as eonveniently may 
be/^ but the time for sale is left entirely to tlieir own dis- 
cretion, they may not arbitrarily postpone tla^ sale for an 
indefinite period; especially in (nst^s wliercbiieh postponement 
may have the effect of varying the relatiw? rights of tenants 
for life and remaindermen {m ) ; and in one case [h) where 
trustees, having a discTcdion, allowed a revtT.donary intiUivst 
in a fund to remain unsold for niu(*t<‘eu yearn, wheii it h*ll 
into possession, the tenant for life, who liml rwmved nothing, 


flap. ir. 
fclect. I. 


(/) Fmm V. Om'iner, lO Ha, 287 ; 
Cuff T. JM, 1 Jar, K, B. 972. In 
De k 8it!k r. Jfwrii;/, 11 Eq. B, wliero 
iho trust was to sell, but not within 
fi?e years, imliw a oertahi piit'o eouM 
bo obtainwl, an adinitilstrution order 
was made uiukr 15 & IC V» <% 86, 
8, 47, on the ground that thetruHtcea 
could give good reetiptH for tht‘ pur- 
ohase-motity. 

(y) Cuffv. Hull, i Jur. N, B, 972. 

[h] Htmighilf v. Jnshij^ 1 1). M. 
& G. 636 ; and see judgment in i)r- 
%mjim T. lluhnmn^ huprd, 

(i) Furrij T, UkrnHgimf 6 Mad, 
155; Vtdm r. Scoti, 3 M. & K. 


500; and casea cited in JBiwm i* 
Ekiii, 8 V. 517. 

(2) UnislfgY, bjtd fitnhi/ifk, 13 
B. ‘2HH ; but see cawss t ittd in Eiu m 
V. Ml M, 8 V. 51 7. 

(/) V. Pime0Hn 23 B, 47i* 

(m) 7?VLrv, X/iou, 19 V. 3!}L 
(/;) UVLmm y. />;mue/q 23 B, 
469; in tliis ease it waswaiithrecl 
that th(* truatce.s had pro|M rly exir- 
tmd thtir diw letion, butiliat it was 
net lo prejiidiu the tuiani for life. 
And Emui v. (Jdktlij, 2 Oh. 
751; IVmjht v. LmnhH^ 0 Oh. J). 
619. 
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Chap. 11. 
Sect. 1. 


Whether 
hoimd to sell 
iimnediateiy. 


was held entitled to be recouped, out of the fund, the 
difference between tlio amount w'^lien it fell into posses- 
sion and the yaluo of the reversion at the end of a year 
from the testator’s death, calculat<^d on the assumption, that 
it would fall into possession on the day wdien it actually did 
fall in. 

It has been said that, in the absence of any special 
direction, trustees for sale should, subject to a reasonable 
exercise of discretion, sell with all eonyenient speed (o) : 
hut in practice, triistoos of a will or settlement are not 
genorall}^ considered hound under the ordinary trust for 
sale, nor is it usual for them, to sell, except upon the refpiest 
of some one or more of their cestnh que or under 
circumstances wln(‘h r^nider a sale m^eessary or expedient {p ) ; 
or unless the property is not of a permanent cliaracter. 
And as respects thr^ time of salr^, greater latitude may, it 
is conceiy(-‘d, he allowed whort‘ tlie trust for sale is coii- 
taiiKsl ill a settlement, than where it is (oiiferred by a 
will; for in the former cast‘, the trust is frerpK'iitly intio- 
du(*ed merely for the conyenieneo of di^daring the beneficial 
trusts, and not with any inttmtioii of an immedialo or early 
sah^ of the property. Tli(‘ like distinction may also be held 
to exist betweem tlio easf‘ of a trust (whether in a deed 
or will) to sell for the piu|-)osG of raising a specified sum, 
and tliat of a trust to sell for the mere purpose of a divi- 
sion of the proceeds <among a class of heiieficiaries. After an 
action is commenced for the administration of the trust, trus- 
tees cannot sell y ithoiit leave of the Comd {q ) : it has, however, 
been held hy the Court of Uueen’s Bench, that the power of 
an executor to make a good title to tte chattels real of the 
testator is not affected by the existence of an administration 

[o] Bug 62; Danwn v Tennmn^ ZuJimctcT. Zml of Ca/lish, 3 P. W. 

llCli. D. 341 215, iraller y. Shotc, 19 V. 391, 

[p) If, after request, the trus- CaJdaoU v. CcUdmttf 6 Jur. 232 ; 
tees unreasonably delay the sale, GiciUey y. Loid ChesU} fields 13 B. 
this will not affect the relative 294. 

rights of the oc8tui6 que tiuU; see {q) Waller y. Smalwood, Axnb. 07Q. 
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suit, so long* as tluut* is iio detreo(r); and it would sum Qnp.Il. 

that 111 a CTOiitor s suit an ex^nutor may, witli IfUYo of the — 

o\<‘OTM‘ the power of salt^ wlikh is implied from a 

(krge of ih 4 j(. (s). 

ffivftler lifitiah^ as to ilio time for selllog Is giuai to Ex^fumn 
c'xeeiitoiN who sell loider n ol impliHl iroiii a 

charge ol delits, than wcaihl ho uIIowmI to onliiiOY triidois 
for sihs and though it is only light that a jainlaHir 
should he hilly protoito?!, it may ho doiihtod win tier the 
aiitlmrity ot oxonitois i(» ^oll in Mali a oi-o Ii.k not ht‘oii 
prolonged hoyond loasonahlo limiK Thus in ono di^p (f), a 
Kilo ly ox«‘oiitoiK tliirt}-thiof‘ yours alter Iho douth of tlioir 
tcKtaton for the piiipjoK^, as thoy allegod, of ]»a}uug his df‘1)is, 
as oiiforeod against the piirohaKa*; and in a hit or uiho(u), 
alfliough twonty-HfU'on years had olapKsl sIm*o tho It^stator'a 
doath, and niiif^ yi^ars sinoo tho doath of the oxooutor, it wiw 
liold that tho e\o(iitors of tlio original o\oentor eoiiH make a 
good tith^ undor thf{ impliod powor (d Kih‘; and fartfior, 
that they wort' not hoiiml to answer tho iiujiiiry of tho 
purt*hasc‘r, Avhether any dohts still existed wliit'h rendered a 
sale iicsi’ssary. 

It may ho here remarked, with much dtdorenee to the Bmwkon 
eminent judge who decided this casts that the latter hranth 
of tho decision, although a\wedly based upon Forks y, 

Feae&eky 1 Phill 717, is really untouched hy that authority. 

In Forbes y. Feomi (,r) there was no doubt that the vendor, 
a sole surviving executor and trustee for sale, could stdl and 
convey ; the only rjuestion was whelht^r ho could gi\o a good 
discharge for the purchaBC-money : and it was held, and 
perhaps properly held, that the charge of debts indicated an 

(/) W Wn(jhj 21 B, 33T. 

ml. qn. ; aiitl sto Mdihy v. Jtumtlf Bw Hug. Puw. 12K 
2 B. & S, 227. («) ly<ihn v. Iha/M , 27 B, m. 

(s) Ikiii/fi' V. himMutf 0 W. K. M B<c tUu obnurvations on tliiii 
570. lano of JtHMol, M, E., in CmIpuY* 

20 Etj,. 350. 


I). von. I. 


F 
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1^* of the testator that the trustees’ receipt 

should, under all circumstances, he a good discharge to a 

purchaser, and, inasmuch as the existence or non-existence 
of debts was immaterial, the vendor was held not bound to 
answer the purchaser’s inquiry on the point. In Sahin v. 
Eeape, the validity of the sale itself, at least as between the 
vendor and the devisees of the estate, depended upon the 
existence of debts. Unless the vendor knew or believed that 
debts existed, he was committing a fraud in seUiag the pro- 
perty ; and although it may be admitted that the purchaser 
was not entitled to evidence of the existence of debts, it may 
yet be doubted whether, especially under the suspicious cir- 
cumstances of the case, he had not a right to be assxued that 
the vendor was professedly selling for the only piuposo which 
could warrant a sale; and whether, even assuming (which 
may be also doubted) that he could have safely omitted to 
make the inquiry, the refusal to answer it when made was 
not implied notice that no debts existed. The general rule is 
conceived to be, that a vendor, not protected by condition, is 
bound, to the extent of his personal information and belief, 
to answer any question put to him by the purchaser, the 
answer to which may elicit matter affecting the title [y ) ; and 
the decision in Salin v. J/cr/pc, so far as it may appear to im- 
pugn tliis rule, and even its entirety, should, it is respectfully 
submitted, be acted upon with much caution in actual practice. 

It has been held, that whore twenty years have elapsed 
since the death of the testator it may bo presumed that liis 
debts have been paid or have become statute barred ; and 
that a pm’chaser may in such a case require from executors 
selling under their power satisfactory proof that debts of the 
testator still remain unpaid (s). This limit of twenty years 
was arbitrarily fixed by Sir George Jessel with reference to 
the period allow^ed by law for the recovery of mortgage and 

(f/) asto payment of debts is strengfcliened 

B. 365, wMcb. seems to Lave taken H tbe beneficiaries under tbe "will are 
a too narrow mw of tbe vendor’s in tbe enjoyment of tbe estate ; and 
obligation to answer requisitions, see Me Mohjneux md White, 15 L. E. 

{z) MeTanqump-WiUmmeandZan^ Ir. 383; Me M^an and Cmanagh, 17 
te, 20 Ob. D, 466 ; tbe presumptiou L, B. Ir. 42. 
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oilier Bpeiialty A rule wliieli, iu tlie ab^^uee of aiiy- 
tliing tfj laeito Mi-piciou, review tlit> pureba^er Jrom iiupiiry 
wlieflicT cloirfa of the testator Mill liiuiu 'uu|faMy ib obiioiisly 
a mobt CDiiToiiieiit one ; ufjr <au it be kuM ibat tbe jHaiod of 
Iweiitj years is iio(,iu ordinary east s amply huificieid lor 
tlie eoinplete admiiiihtadmn <?f tie* estate. It bus been 
reef^iilly Inbl iu two ca'-t s that tlie limitation of t\\< he jeiiLs 
impched by tbe Ibid Propaty iaiiiilatimi A<1, h^Tl (/r), in 
regard to mtioiis for tbo recMs^ery of money « barged on lanclj 
applies to tbe pcMiial remedy on tbe (i*umaut iu a mort- 
gage deed, or on a {ol]al(‘ral bond, as "well as to tlio remedy 
against tbe land (h ) ; but these derisions do not (‘iirtail tlie 
period of limitation for tbe rwov(*ry of other spts'ialty 
debts (e), and they do not soom to affect tbe rule of practice) 
laid down by Sir Qeorg(j Jessel Tluj ride has reetaitly been 
held to have no application to a sale of leaseholds by an 
executor (re). 


Oiap. II. 

&1L 1. 


Trustees of a mere power of sabs with tbe usual tnists for Tnwfees 
re-inYCHiment in real estate, ought not to fAl ox<*ept tor some 
good reason {d ) ; tbe Court, bow<‘\er, mil not eontrol a homl 
fide exercise of their dlfeC'rotion (c) ; but a sale by a trustee, 
after a eebiui qiie Iniht has become absidutely entitlcil to tlm 
properfy, is prima faek imalid (/). The olijeet of the power 
must, however, bo in each ease coiibiderod, and if it may be 
reasonably iiifemd from the pui|K)se or language of the 
instrument that the power was intended to remain exoreis- 
able, notwitbsianding that the mfm qm trmf have beeoine 
absolutely entitled, a sale after that ewent has Imj^pened may 
he supported {g). Thus, the mm fact of the estate having 


(ii) 87 & 3S V. c. 67, s. 8. 

{^) SiiiioH T. Snit^Nf 22 Cli, B. 511 ; 
pirn nmik r. Plmt^ 670, 

(c) Me 30 Oh. I). 201. 

{(i) Mi nimihe, 35 Cli. B. 501. 

(d) Seo Mutikil t. Mulkrf 10 T. 
309 ; y, Gudk^imr., G B. IBS ; 
Sug. 70, 

(e) Bug. Pow, 601 ; MlmMl y. 
BhuMm, 4 Bi a. & S. 468, 


(/} V. Tifnff 0 *7ur, 1083; 

and CWOer, 2 K, & 

J. 709, 

i^) Me CuUon'^i md tk 

pMdm lSik4 Btmdi 19 Cli. B. 624 ; 
Jitm V. LiUfs 0td End OnmiHii 

JL Pih, 18 Oh. B. 429, 135; Me 
MtoHfdK 10 Eq, S49; Mi 

Cmkdi 4 Oa* B. 454. 
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^SeS’ Ibecome vested in tlie reversioners will not destroy tke trust 

for sale (A) ; and where the trust was to sell with the consent 

of the tenants for life, and after their death at discretion, and 
to hold the proceeds upon trusts, it was held that the trustees 
could make a good title after the death of the tenants for 
life, without the concurrence of the beneficiaries (i). 

It is convenient to take this opportunity of examining a 
powers con- point in the law of powers, about which there is no little ob- 
sidered. gcurity. It is now settled beyond question that a power in 
a settlement to change the nature of the interests limited iSy 
notwithstanding the rule against perpetuities, valid, although 
there is no period prescribed within which the power is to be 
exercised (A), 

Two theories: Two theories have been put forward in support of the 

First theory. of g-^eh powers. The first— which appears to have 

the authority of Lord St. Leonards (/) and Lord Cairns {m) 
—is, that the exercise of the power is to be regarded as if 
made in the settlement which created the power. But this 
hypothesis is open* to the apparently fatal objection that it is 
inconsistent with that branch of the rule against perpetuities 
which prescribes that property must be so limited as to admit 
of there being absolute ownership within lives in being, and 
twenty-one years afterwards from the date of the limitation, 
and which, therefore, excludes the qualification of such abso- 
lute ownership (?/). 


Second 

theory. 


The second theory is, that there is an implied proviso that 


[h] JBiggs v. 2moch^ 22 Ch. D. 284. 

(i) Ic Tmd\0 andM.%le(>^ 27 Ch. D. 
315. 

[It) Boyce v. Eannmy^ 2 0. & J. 
334; B%idle v. Berlins, 4 Si. 135; 
Iff army v. Coventry, 1 M. & K. 249 ; 
Cok T. Bemll, 4 D. & War. 1 ; Wood 
T. White, 4 M. &: C. 460 ; Slarh y, 
Bahjns, 10 Ch. 36, a special power 
of appointment among issue; Beters 
Y. Znm M, Co., 18 Ch. D. 429, a 


power of sale ; 2 Brest. Ahstr. 158 ; 
Sug, Bow. 848 et seq,; Lewis on 
Perp. c. 25, and Suppl. ; 1 Jarm. 
255 et seq, 

(1) Sug.Bow. 396, 397, 848; al- 
though in Cok v, Seiuli, 4 D. & War, 
32, he seems in favour of the other 
view. 

(»i) Bkrh Y. Balyns, snprd, 

[n) See Cadell y. Bdmer, Tud. L. 
C. 4 k, 462 ; Lewis on Berp, 0 . 13. 
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powor is to l)f‘ c*xr‘m«irHl within f*5thor a «lofinit(» (o), w a |^‘ 

roasoiiiihh* (//) jhtIoiL Tho ol»jj‘HlouH to Huh tlioory im\ - 

that it is lioth sirtillsial aial out ol huniioiiy with tla‘ priin ip!o 
of EiigliHi kw— that hiipnlationH an* not as n nilo to ho 
iiiiphVd ill iiistniiiifaits ^Uudi an* ooinploic* without thorn o/i. 

(hi ilio \\hoh‘, it ^\ouM wni that ila* doftnn»‘ of Iho 
\ulislity iiiihhinito |MA\orH was orlgiaalU lahl doiMi inahr 
a t«io namuv foia option of tho nih* ap^iiiH poijM tniiio^ juhI 
tliat it is now too tiniily oHahlWad, as an o\H‘ptioii to tliaf 
riilo, to hf* quf''htioin‘{l. !hii fh«* aiilhoHtiio han* laid down 
that, howouT nnliniitod tin* powfT, tho oxori'i^? (d it must ho 
aHually raado ilio legal jawiod from t!i(‘ date of the 

.Hottlemont (r). 

Tnistf*eH ought not to foH after the ohjocts of the tnist are 
iBatinfiodj enm where their power of sale in not (‘onllned to of w^nttre^ 
the eontiiiiiaiu'e <d‘ the tnist; nor, where it is m reHtn(‘tt‘d, 
can they exeniso it aft«T tlie time i\hen, hut for tlaar own 
default, the tnist ought to have hefui <‘omphded (s). Jn rain 
ease, when* the limitations of tlie sottlomeurfs were evhausledj 
with the exeeption only of a jointure seenred hy a lenn wliic*h 
wms htill huhhihfing, a ]wer of ^^ale, c^xerii^^ahlo with the eon- 
Bent of the person entitled to the rents, wain held to he extin** 
guxfehed (/). But wdiero an estate was devised to tmstees for 
diffluent porsons in speeified sliares, nmie of tlu^ heuefi<iaric*s 
being entith4 ahsolutely, while the shares of rdhers were 
settled upmi trusts for their lamefit, and the tnistees had an 
unlimited pow*et of sale over the whole estate, it wiis ludd 
that this power might. lie exereised so lung astlu^ Imstsof 
any of the shares mnained unprformod (u), 

(q) LuuUkrif v« Cdikri 2 K. &«r. Imidenj v, (WiCi'i ll/f/Sf ?. Intfs 

709. M, Tt?., Bug. Pow, B49. 

(|i) Tderi Y. Xofrs Ji, CtK, 18 W IfV v. Whk, 2 Iw. C6i, 

Ch 1). 429 , 434. 609. 

(f/) See EtsIuw v. Jihnnf^ S Clu {t} JHMty Jmhmy 23B. 53, 63. 

7f)t>, 703,]1 (t Mellwli, L. J. But m Vim v. Mulayk 2i Clu I). 

{t) Wufd Whiffy 4 M. k 0. 400, 238, a (uh© under the S. E. Act, 

482 ; IVdk y, Fimtme^ 10 Si, 220; («) Tmk v. 20 B. 023. 
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aap. II 
Sect. 1. 


Fictitious sale 
by, set aside. 


Time fixed by 
author of 
trust canuot 
be autioi-. 
pated. 


Hay be post- 
poned, when. 


Acceleration 
by surrender 
of prior 
interest. 


Where a transaction, apparently a sale tinder the ordinary 
power, was in fact a mere contrivance to raise money for the 
purpose of its being advanced to the tenant for life, under a 
power of advancement in the settlement, it was set aside as a 
fraud upon the power of sale {x). 

When the instrument creating the trust fixes the time for 
sale, this cannot he anticipated either hy the trustees or the 
Court, however injurious the delay may he to the estate; e.g.^ 
where a testator directed an advowson to he sold upon th 
death of A,, the incumhenty the Court held that it had no 
jurisdiction to seE in A/s hfetime, although upon his death 
it would he necessary to present a new incumbent before any 
sale could he effected {ij ) ; and where trustees, with the con- 
sent of the tenant for life and of some of the ceditk gne trusty 
attempted to seE in anticipation, they were not aEowed costs 
of the attempted sale and Etigation, as against the cestids qiie 
trust who were under disability (^s). But where an estate was 
devised to A. for life, and after her death to trustees upon 
trust to seE as soon as conveniently might he after the tes- 
tator’s death, the trustees, with the concurrence of A., were 
held to make a good title (a). And notwithstanding an im- 
perative direction to sell, trustees may, with the sanction of 
the Court, postpone a sale, where strict compliance with the 
terms of their trust is clearly disadvantageous to the parties 
beneficiaEy interested (6), 

The ordinary power of sale and exchange may, it seems, he 
accelerated hy the surrender of a prior life interest, for this 
does not prejudice the estate of the remainderman, hut only 
changes the nature of the property; hut where powers of 
charging are limited to successive tenants for life when in 

(») MoUmon v, Brvj/gsj 1 S. & G. ( 3 ) Leedham v. Ghmner^ 4 K. & J, 
188. 468. 

(y) Johnstone v. Bderj 8 B. 233 ; {g) Mills y. Bugmore, 30 B. 101. 

see JBlacMoio y. Laios, 2 Ha. 40 ; Oos^ (5) Morris y, Morris^ 4 Jur. H. S, 

hng Y, Carter, 1 Coll, 652 ; Want y. 802. 
fStaUihass, L. E. 8 Ex. 175. 
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possession, tlio power given to a tenant for life in reinaiador Chap. II 
must a\\int file tegular fle!«*miiniitma of tlio prewaw liiiiila- 
tioiiH, anil eannot l)e aeeoliiruted l)y tlio surrender of a prior 
life interest (e). 

On the other hand, where a scdflemont of a reTf‘r»ion in Euvr-moa 
teiTiis aiiihori/ed a salt' at any i line with the ef^inent of t!ie 
tenant for life under wall Hetth'numt, it was held tfiai tlio 

^ ttiari iiiiiUr 

might proceed to an iinmedialo sale, alllieiidi 

, * puwi r* 

effnt would he, under tlie fribts declar'd of tl?e pan ha ^e- 

moiiey, to vary the rights of the ffsitik qne trmi hy giving 
sueli tenant for life an immeiliato income {d). 

But trustees, in exercising discretionary powers of changing Power tocon- 
the nature of the teist estate, ought not to ho influciu*(*d l)y Kij^ht be 
any desire to heuefli one cenfui qne intht at tlio expense of 
another (c) : and if ono of stweral ceHtim qm imst^ e.y* a tenant 
for life, having an ahsoluto iiTcsponsihlo discretionary power 
of giving orw'ithholding his conscait to a sale hy the trustees, 
hecome himself a tnudee, he is thor(‘hy preduded from with- 
holding or giving his consent to a sale, Vith a vi(*w more to 
his own interest tlian to that of the other hiuit^cuiriesf/)* 

‘W’hcTO there is a tenant for life without impeacliiuont of. 
waste, trustees with powers of sale and exchange should he 
particularly careful not so to oxcrciso them as to enahle him 
to take unduo advantage of his rights iii respect to timher 
and minerals {g). 

ITinhu the Settled Land Act {h), a tenant for lift}, in exor- 

oislng the new statutory powers, is to have regard to tho muht HetfcltMi 

Lfwnl Aefc, 

(e) TrmU v. Tysm, 21 B. 4S7. (/) Zord ?. WiyUwH^ 4 D. M, 

(rf) Piurk V. 7 BE 07; & CL 808. 

aiwl seo fmkt v. fi Bi. 025; {y) As to tlio rigbte of ft truant 

IfkdiimdY, BQn&UH^ I 1). &^Yu. for Ufo i«ipoat‘litil>Io for in 

4il ; Odes ?. Homes 15 Bi, 350 ; JI- respect of timl>or and minerals under 

mt T, Jmms 7 I). M. & 0. 310, ibe Btitiled Limd Aoi, ace sects, 11 

351; cf, Tiuwi v. jMVim, 18 E<p and B5, and/niWv, BlCli. 

490. D. 501 . 

(tf) Mdg T, BiMmighf 7 B. M, & {h) Soo geot. 53. 

G. 104. 
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F* interests of all parties entitled tinder the settlement, and, in 
Sect. 1 . T , n . 1 7 ’ 

relation to the exercise thereof, is to he deemed to he in the 

position, and to have the duties and liahilities of a trustee for 

those parties. In selling under the Act, he must sell as 

fairly as trustees must sell for the tenant for life and for 

those in remainder (t) ; and, in order farther to protect the 

remaindermen against an undue exercise of the powers, the 

Court, in appointing new trustees, on whom the statutory 

notices are to he served, will select independent persons (k). 


Conditioml Powers of, and trusts for, sale are often exercisable only 
aSIteiBts for under certain specified conditions : when this is the case, 
and a sale is made in breach of a condition, the purchaser’s 
safety seems to depend upon the following considerations, 
Sul)seq.uent viz. : 1st, whether the condition is subsequent or precedent ; 

and, 2ndly, whether it afiects the title to the legal estate. If 
it affect merely the equitable title, an apt declaration in the 
instrument creating the trust or power will protect a pin- 
chaser against the non-performance of a precedent, and, d /or- 
tioriy of a subsequent condition; as in the case of an ordinary 
power of sale in a mortgage, which usually contains a prece- 
dent condition that certain notices shall have been given, and 
defaults made in payment, but with a declaration reliemg 
purchasers from liability for a breach of such condition. If, 
on the other hand, the exercise of a power is to affect the 
legal estate, as where land is limited in strict settlement, and 
a power is given to trustees, in certain specified events, to sell, 
and, for that purpose, to revoke the old and appoint new uses, 
here, unless the required events occur, the old limitations 
remain unaffected, notwithstanding any, attempted exercise of 
the power ; and any declaration that purchasers shall not bo 
bound to see that the events have happened, would, it is con- 
ceived, be inoperative (/). 


(«) Per Pearson, J., in JTheel* 
wiigU V. Waller f 23 Oh. D. 762, 
762. 

(A) WlieelwrigU t. Walhcr, uU 
miyra; MeXemp^s S, P,, 24 Oh. D. 


486. 

{!) See Doe v. Martin^ 4 T. R. 
39; WatMns t. Wtlhms^ 21 L. J., 
Oh. 601 ; lemnd 7. Wihon, 4 Ha. 
385 ; and a singular case oi MougJmm 
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By the Convoyanfiiig A(‘t, 1H81, a hnu fide piirelinser is Chap. IL 
protoeiofl on a piir(4i«asf« from a mortgagee selling nnfler llie — — — 
]>owers conffTre«l ])y flie Af*t {m). And in tlie earn o! a sale pijp^kwr 
under the Settled Land Art a lairelmver, dealing in good 

, gafcet* and 

faith, is to aHsiime that thf‘ r(‘^|1^^ition8 of the Aet have heen taiaat for 

complied with {h). 


The nsnal cIiuho in mortgage d(H'ds that a pnrrLa^^er shall 
not be Imiid to im|uiro »as to the pro]ai(*ty (»r ngmlarity of 
the sale, and that notwitliNtanding any impropriety or irregu- 
larity, the same hlmll, so far as Ik* is eonc*c‘riK‘d, be defined to 
witldii the junker, though it relieves him from the obliga- 
tion to iiKjiiire, does not proteet liim if he has nofiee of 
anything w'hieh tlirows a doubt uinm the validity of the 
sale (o). 


(2.) Manmrofmlc. 

All agent or trustee, simply authorizisl to sell hy public 
auetion, (dtlier generally or (umi for a specified sum, {*anriot, Power to »li 
whatever price be offtued, h(‘ 11 by ])ri\a(e (smtruet ; but 
in one or two eases, after an aboitivc^ attempt to Sfdl by 
public auction, hn])]eet to a rt'seined bidding, a sale by the 
trustee or agent by private eontraf*t at tlie rc^served price ban 
been upheld, and the tith^ lias, iiiid(*r special circiimslaneeSj 
been forced on the purchaser {q). 


And an express authority to sell by private eoniraci, would or only hy 
not, it is conceived, justify a sale by auction [r ) ; unless tlii^ Srirt. 


V. 2 SI. 05, 115 ; and nrjo, as 

to tho eonstnndion of (HstTeiionary 
trusts for sale, loid UmdkHkmn y. 
Mdtr, It Si, 240 ; Ilmi t. 11 
Ha. 40. 

(/n) Ah to conditioiiH preeod<>iit icn 
tlie exordso of Hkno po’^ors, hy t, 
21 ; as to payiacnt of tho purihase- 
money, !jy w c t. 55 ; and an to a pnr- 
cdiaso under a Bale hy order of ilio 
Coart, hy Beet, 70 ; m(* Ite IhU J)anU 
21 Gi. D. 41. 

{n) Beet. 5i ; and see duk ofMarU 
hmugh V. &irtuTw^ Si Ch. B, 016. 


(w) Ifnktm V. 0 iTwr. N. S. 
S91 ; TiHflunma v. Munkr}/, 1 Dr* & 
S. HS ; and sw }hrd v. S Jtir. 
N. S. 1 i 10 , ¥. OVe/h 56 L. T. 

609. As to wjftHtnietho notice, see 
sect. 3 <d tbo Convoynneing Aot, 
ISJ^i ; and p. 969 d «o/. 

(p) Ikhui V. Amh. 405 ; 

Jfi re 8 Jur. 206; Bug. 56, 
tf H(q. 

(q) Me y, 28 B, 228 ; 

Jkusfiihl Hmhja^ 38 B, 00 ; md 

(/) See and consider Ikmd ?. 

Athm^ Amh. 496, 
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autliority were to sell for a specified sum, and the price 

obtained at the auction (after payment of the incidental 

To A., does expenses) exceeded or equalled that amount. Nor docs an 

XLot authorke n , n i a p *0-1 . ,.a 

sale to B. autiiority to seii to A. ior a speoined sum, necessarily justify 
a sale to B. for that (or, it is conceived, any greater) sum (s). 


As to trusts 
created since 
28tli August, 
1860. 


Under Lord OranwortVs Act (now repealed), trustees who 
by express declaration had di> power of sale over hereditaments, 
might, unless the trust instrument directed the contrary, sell 
either by public auction or private contract, as they deemed 
most advantageous {{). Whether this provision applied to a 
case where there was an imperative trmt for sale, was doubted, 
but never judicially determined iu). Now, under the Con- 
veyancing Act, 1881, where a trust for sale or power of sale 
is vested in trustees, they may sell or concur with any other 
person in selling aU or any part of the property, either suh- 
ject to prior charges or not, and either together or in lots, hy 
public auction or private contract, subject to any such condi- 
tions respecting title or evidence of title, or other matter, as 
they think fit, with power to vary any contract for sale, and to 
huy in at any auction, or to rescind any contract for sale, and 
to resell, without heing answerahle for any loss; hut this 
power is only exercisable subject to the terms and provisions 
of the instrument by which it is created (.r). 


Bale by esiate 
agent. 


An ordinary estate agent, who has not been instructed as to 
what conditions as to title, &c., are necessary in respect of the 
estate for which he has been instructed to find a purchaser at 
a specified price, is not justified in signing an absolute con- 
tract on behalf of tho owner (y). 


(«) Mlted r. Loyd Ahngcr^ 6 Jnr. 
410. 

if) 23 k 24 V. 0 . 145, ss. 1, 32, 34 ; 
•wHoh are now repealed by tbo Settled 
Land Act, s. 64. 

{^) See 3 Dav. 566. 

(a*) See sect. 35, wHcb applies only 
to a trxist or power created by an in- 


strument coming into operation after 
tke 3 1 st December, 1881. 

(g) Earner v. Sharj>^ 19 Eq^. 108 ; 
Mullms y. 22 Ch. D. 194. 

But Ms autiiority may empower bim 
to enter into a binding contract. 
Bmmdas y. Ltme^ 62 L. T. 644. 
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Under the Bankruptcy Act, 1SC9, tbo trustee had power 
to soil all the property of the hankrupt, hy puhlic auction nr 


X X • V/ ' I'"-" 

private contract, with power, if he thought fit, to transfer the truHteu of 
whole thereof to any person or company, or to soil the same unS' t^e j 
in parcels (s). of 1869; 


Under the Banhuptcy Act, 1883 (fi), the creditors may 
appoint a trustee, subject to the approval of the Board of 
Trade (h), and also a committee of inspection. Until the 
appointment of a trustee the official receiver acts in that 
capacity (c), the property being vested in him; hut on the 
appointment of a trustee the property pmssos to and becomes 
vested in liim {(i), and the certificate of appointment is, for 
the purposes of registration, enrolment, &c., to be deemed a 
conveyance {e). Subject to the provisions of the Act, the 
trustee may (without the consent of the committee) sell tho 
property of tho bankrupt by public auction or private con- 
tract, and transfer it to any person or company, or sell it in 
parcels (/), lie may also, give receipts for money received 
by him, exercise powers, and deal with any property to which 
the bankrupt is beneficially entitled as tenant in tail, in tho 
same manner as the bankrupt might have exorcised them, or 
dealt with it {g). Tho positive rights and powers of a tnwteo 
in bankruptcy do not seem to bo matoriaUy altered by tho 
recent Act. 


Mortgagees, trustees and agents for sale, may, in the absence or mortRa- 
of restriction, sell by private contract or public auction (h) ; 
and though not bound to offer tho eskite to public comjjfiti- 
tion, before disposing of it idvatdy (i), they slutuld, as a 
general rule, unless specially authorized to sell by piivato 


(j) 32 & 33 V. 0 . 71, s. 25. 

(a) 46 & 47 V. c. 62. 

(i) Sect 21. 

(f) Soot. 51, sulj-ss. 1—8; and lio 
nmy, duraipf ilio inifrral between 
the adjudication and tlio appoint- 
ment of a t!io property 

of tlio banlariipt ; Turqwnd r* Board 
of Trade ^ 11 Ap. Ca, 28(>, 


(d) Sect. 51, wib-s, 2, 

(t) Sect. 54, Kub-8. 4. 

(/) m, mh^n, L 

(y) Sect. 50, 8nb-sR. 2, 4 and B. 

(Jl) Bug. 01, 

(f) Ikiti/ V. J)mrmd^ 1 D. & J. 
585, 588, oano of mortgagee Eolling 
under power ; Ihr^er y; /%», 2 D, 
P, & J. 642, oa«o of trustee. 
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CEap. II. 
Sect. 2. 


Estate may 
be sold in 
parcels. 


But not in 
•undivided 
shares ; 
smhk. 


Standing 
timber, &c., 
must bo sold 
“with the fee ; 


contract, sell by auction, to ayoid questions with tlieir bene- 
ficiaries, as to whether the price obtained was adequate {Ji). 

They may also, as a general mle, sell either altogether or 
in parcels (1 ) ; subject of course to a liability to be called to 
account in Equity if they adopt a mode of sale which is 
clearly depreciatory : hut it may be doubted whether, even 
at Law, a power (m) of sale, unless it contained expressions 
pointing to such a mode of dealing with the estate, ivould he 
well exercised hy a sale of an undivided share. They may (;?) 
concur with the owners of other properties in a joint sale, 
where obviously beneficial to their cesfim que trust, and it may 
even be their duty to do so (o). It has been decided that 
trustees for sale under a settlement must sell the standing 
timber vnth the estate, althongh the tenant for life bo unim- 
peachable for waste {p ) ; and that a sale of the estate, apart 
from the timber, is void at Law (q ) ; so where the trust is to 
sell for payment of d("hts or other limited puqioses, and sub- 
ject thereto the estate is settled on A. for life, with remainders 
over, the trastoes may not fell and dispose of the timber, 
instead of selling tlfe fee simjfie of part of the estate (r) ; the 
same doctrine applies to a reservation of mincuals, or any 
other part of the inheritance, upon a sale hy fiduciary ven- 


(l) See as to trusts and mortgages 
created since 28 Aug., 18G0, 23 & 24 
Y. c. 145, and as to those created 
since 31 Dec. 1881, the Gomcyancing 
Act, 1881, fes. 19 and 35. 

(/) Sug. 61. It appears that a 
trust for sale of “ any part of ” an 
estate, at the discretion of the trus- 
tees, would authorko a sale of the 
entirety; Zoid Mendlesham v. Matij 
14 Si. 249; Cooley. laimnd^ 7 Taun. 
122 . 

{}}}) Chance on Powers, 241. 

{«) See Conv. Act, 1881, s. 35. 

(o) See Cooler and Allen’s Contact, 
4 Ch. D. 802 ; Cavendishr. Cavendish^ 
10 Oh, 319 ; Moms v. Zebenham, 2 
Oh, D, 540, which, in effect, repeal 
the supposed rule in Hede v. Gales, 


4 D. J. & S. 505. But the principle 
docs not extend to the case of a joint 
lease; Tohony. Skard, 5 Ch. D. 19. 

(p) Coehrell v. ChohneUy, 1 E. & 
M. 418; see WatUngton v. Wahhon, 
23 L. J. Oh, 718; Bncllegy. Eotidl, 
29 B. 540. 

{q) Chohndaj v. Paiion, 3 Bing. 

207. 

(r) Zaucs y. Wemml, 2 Si. 425; 
Marker v. Kelcii u li, 8 Ha. 299 : hut 
sec Kehiiuh v. Marler, 3 M, & Gr. 
311 . See a case of Silvester v. Z) ad-^ 
ley, 13 Si. 75, where it was unsuccess- 
fully contended that the inheritance 
of the timber was, in Equity, severed 
from the inheritance of the soil ; and 
Zutkr V. Zorton, 5 Mad. 40. See, too, 
Zennett v. Wyndham, 23 B. 52L 
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ihm (s) ; altlioiigli feperial ciroiimhiaiiee^s, sneli ag local ciistoiOj Ckip. IL 
or tlie jieculiar luitiii’e of tlio property, may (xmgionally render — — — — 
suck a mode of sale dchiruMe aud proper, "WliiTo a will em- 
powered tnist(H\g wdtli the eoiiwmt of the touniit for life, who 
W'as iiiiimpeaeha])lo for wahte, to Hell all or any part of the nn aLo 
settled hiuds, it luhl that they could not Hell the surfati', 
reserving the miiKTals (/). This dedhioii h‘d to the pasHiiig 
of the 2d & 26 Viet e. 108 , which after ghing r«‘iroHpecti\e ntirliT 
validity to sales, &c., from whhli the iuiii<‘rah were e\ceiited, 
enahled triistoeg or doncM^s of a power ot hfile, to dispose of 
land witli a resmTution of minerals, and idther with or with- 
out powws of wmrMiig the same, or of mineruk apart from 
the siudace ; hut the s^metion of the (hurt had to he previ- 
ously obtained (?f). A special aiiiliority to sell minerals ami 
easements apart from the auifaco, or rire versd^ is now com- 
monly inserted in woU-drawm instruments, in appropriate 
eases. 

So, under the Settled Estates Act, 1877 (x)^ tlit‘ (haiieery or the Hettlec! 
Division of the High Court may aulhorme a sale of mines 
apart from the surface, or rice tend (y). . 


And now, by sect, 17 of the Settled Laud Act, a cx- ScitM Laad 
ehango, partition or mining lease* may he mach^ eithc^r of land, 
with or without an exeeptioii or rt*servulion of all c^r any of 
the mines and minerals, and in any such case with or without 
a grant or reservation of powers of working, wny-kives or 
rights of wmy, rights of water and drainage, and other powrTH, 
easements, rights and privileges for or incident to or con- 


(s) But not (it is conet4\o<1) to a 

reservation of on wiles to 

Bailway or \Vakrw<irks Conipanies; 
Bee 8 Y. c. 20, h. 77, and 10 Y. c. 17, 
s, 18. As to wliat are mines witHa 
sect. 77 of 8 Y. c. 20, see Midkud 
Jiij, Co. V. EamehimdBnch and TiU 
Oy., 20 Ca. B. 552, and pott^ |). 130. 

[t) BmUey r.EoweU/M B. 510; 
and fide pmti Ok. XIX. s. 2. 

{») As to vkat are minerals witMn 


tlioAct, aec h re II 

W. B. 19, and gciifirally as to what 
are mioerals, Bmdl v. 3 .Dr. 
294 ; Bml of Aow ?, Wmumim^ 14 

M. & W. H59 ; JiiXt v. (hU, 7 €%. 
009, 712 ; andi?&f^, p. 130. 

{x) 40 & 41 V. c. 18, s, 19. 
to 120; Ik 

ZaWf 7 Jur.H. S. 511 ; lie MUwaris* 
m, 6 Eq. 248 ; M Cmpk 6'. A., W. 

N. (1875), 100; pmti p. 1279. 
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nected •witli mining j)nrpose&, in relation to tlie settled land, 

or any part thereof, or any other land. And an exchange or 

partition may he made subject to and in consideration of the 
reseryation of an imdiyided share in mines or minerals. As 
this section is retrospective, an application to the Court under 
the Confirmation of Sales Act is now no longer necessary. 

ExcessiYo^sab Where the trust is to sell for purposes which may, hut will 
purpose, not necessarily, reg^uiro a sale of the entirety, a purchaser need 
not see that no more is sold than is requisite (s). 

Advertise* fiduciary Yondoxs are also hound to use all reasonahle dili- 
gence to obtain a fair price {a ) : if, therefore, they sell by 
auction they should give due notice of and advertise the sale : 
and if the estate have been advertised to be sold in one par- 
ticular manner (as in lots), they should not sell in any other 
way (as altogether, or under a difierent plan of allotment) 
without re-adveriising the sale in accordance with the pro- 
posed alterations {b). But when a binding contract has been 
entered into to sell at a fair price, they cannot break it off in 
order to accept a higher offer (r). 

As to sales A trast to sell land as building land, has been held to 
pwpo&lf^^ authorize the trustees to set it out and make the necessary 
roads, and pay the expenses ont of the proceeds of sale {d), 
Wliero land is sold for building purposes, under the ordinary 
power of sale and exchange, a difficulty often occui^s in prac- 
tice as to the laying out of the roads and as to the feasibility 
of securing to purchasers a right of way over such roads. The 
best plan seems to ho to let each lot comprise a moiety of the 
adjacent road, usque ad medium tm; and to reserve rights of 
way over it in favour of the piunhasers of neighboming lots ; 
and it is conceived that such a resemtion, over land actually 

(s) Spaliwg v. Bhalmer, 1 Veni, [h) Oid v, Moel, 5 Mad, 438; so© 
301; Dolton v. Eewm, 6 Mad. 9; p. 441. 

Sug, 658 ; Thomas v, Townsmdj 16 (c) Goodwin v. lieldmg, 4 D. M. <& 

fe. 736. G-. 90. See Earner v. Eages^ 2 B. 

(a) Dowms v. Grmkooh, 3 Mor. E, & J. 512. 

208. [d] Ooohoni. Lee, 23 L. J, OIi. 473. 
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mil iiiiclfT tli<j wotild Bo hiijiportod: Btit tlm iBw- not 
got rid of ilii* ililli(ul1} in o-jtod i-»Mo mutB rd {Ik- loioB^ as - — » - 
liiivt' to Bt‘ ioniu il o\^ r plots ^\liioli ri'iuam utidBpffM**! ot^ tlio 
eonoiioii powor not aj^pitivnily authfimiiig tBo hdo of iiic-ro, 
oinmmiU ovor may possibly Bf‘ ivtulunl in 

It is voiT dodraBb' hi Mitb-fiauts and uiik 
affof ling kiid wliioli is liloly io Bo in d lor Buibling, to hi'* ri 
^pooial okiNs pro\idhig lor IIun' and olla r difla \ilkli 
ill iiiodoni piwlkt^ olton hdorbio ■\\hB tin {obantiigooiN 
letting or Silk of property lu a Building odate. 


IJjidf^r tlie Bottled Ehtatoi Aot, 1877, ilio (knit Bas power Ilwlir BntW 
to cliroit that any part of tlio wdtlnl .sliall Be laid out 
for fetreotSy squares, gardeun, (dtlier to Be dedi- 

cated to ilio puBlicj or not ; and also to direct such w^orb to Bo 
oxeciited, and llio costB thereof to Be raiscnl, By a sale or mort- 
gage of any part of the settled estates (r). 


Tinder tlio Settled Land Act a tenant for life may mil any Ikaer Settled 
easement, right or privilege of any kind <jver or in rektioii to 
the settled land (/) ; and on or in eonnertiou with a sale or 
grant for Building purposes, or a l)iiil<ling lease, he may, for 
the general Benefit of tho residents on the settled laud, any 
pari thereof, eauso or re-quire any parts of the setllt^d land to 
Be appropriated and laid out for streets, roads, paths, scpiares, 
gardens, or other open spaces, for tho use, gratiiitoiibly or on 
pajmeiil, of the puBlio or of individuals ; witli sewers, drains, 
vatercouiM, fencing, paving, or other works not^essarj or 


b) Sivtrt/20 and 21, aad m post^ 
p* 12T9. Ah to tho more Itmitod 
powow of tliQ Court imdtT tlio Ad 
of 18o0, HOC} Mi Murhh S. iC, 2 H. 
& M. 190; It( Vimur'^ 6'. X’., 2 
cm B* 025; Mi Chamhen^ h\ JC, 2B 
B. 053. As to tlio ohjcit of ilic&o 
provisions, see Me Mupukr’'^ 8, X., 
50 L. J. Oil. 753. 

(/) Soot. SjB’ub'-s.I. WMicoftld$ 
sectiou authoraoia tlm ej^tinotioii of an 
oaaement ‘wliiob i» appurtoiaait to tlic 


settled lattd m ci«imiiiant foaemcat 
sotmiH doubtful. By tbo ifiUnpn-ta- 
tioii cbitw of tlio Aoi liaid iiMiludos 
mcor|>orral baxHlitaimiiis; but m 
tasi'meait k uot, Ic'xally HpoakiiiXi ft 
bereditameat, but only an appurto- 
mmt riglit (st^o 6'. IF. 10 Vo. v. 
MwiHdo}^ 4f. M. Cb., 22 Cb. B. 077). 
Suob a power, tbougb not iu terms 
given by tbo Hcoiion, may Im reason- 
ably bold to M wiibm it. Aad 8» 
Hood k C. 260. 
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As to tlie 
effect of 
reserTing tlio 
roads iipou a 
sale of latid 
ia a mineral 
district. 


S lie under 
mortgage. 


Oppressive 
gale by mort- 
gagee not 
necessarily 
inyalid. 
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proper in connection tliercwitli(^), and tlie Act contains pro- 
■\ihions for socniing sncli appropriation. The cost of exe- 
cuting such works may be defrayed out of capital monies 
aribiiig under sect. 21 of the Act, or by a sale or mortgage 
imdor sect. 21 of the Settled Estates Act, 1877. 

It sometimes happens that upon the sale in lots of a largo 
estate, roads, wliieli have been made by the vendor for the 
purposes of access to the several portions of the property, are 
reserved to him. In a case which came under the anther’s 
notice, the effect, although unintended, of such a reservation 
was to secure to the vendor an imdue advantage by inter- 
posing a barrier which enabled him to preclude the purchasers 
from working by outbtroke valuable minerals wliich were 
found to exist under the property. 

A trustee for sale in a mortgage deed should not sell with- 
out notifying his intenti(ju to the mortgagor (A) ; nor can a 
mortgagee sell pending a suit to redeem (/) ; and he sells at 
his own risk if a tender has been made him of his principal, 
interest; and costs {A). Where an equity of redemption was 
conveyed to a second mortgagee upon trust to seE, and out 
of the proceeds to pay oft tlie lirbt mortgage, then the second 
mortgage, and to pay the surplus to tlie mortgagor, it was 
held that the trust was duly carried out by a sale subject to 
the first mortgage (/), 

But a sale by a mortgagee, although harsh and improvi- 
dent, wiU not be set aside in Equity, if clearly vithin the 
terms of the power ; nor vill a mere offer, unaccompanied 


[g) Sect 16. 

(/i) Anm., 6 Mad. 10. 

(i) lihde& V. BucUand, IG B. 212, 
{k) Jmhins y. JoneSj 2 Gif. 99. 
As to a mortgagee^s power to make 
a title after satisfaction, or alleged 
satisfaction, of bis mortgage debt, 
see Jbichr t. AngmUln, 3 Ch. D. 
600. Probably a purchaser would 


be protected, if hni fide, by sect. 
22 (1) of the OonYeyancmg Act, 
1881 ; but sccus^ if bo bad actual 
notice ; Jenkins y . JoneS) supd, 

{!) Manser v, Da*, 3 Jur. N. S. 
252. 

(w) Bkhr V. AngenUin^ 3 Gb, D. 
000 ; and see sect. 21 (2) and sect. 
22 (I) of the ConYeyancing Act, 
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SI 


l)y aefua] tfiulcr, r»f fht« ainoiitit diu* to liiiii, Im wiflieiciit to fhap. fl. 

prfTeiit a wiIp fiM. Aiifl mi long m an^vlluiJg miiHiii'- 4m» on .. 
tlio .soMirity, n niorfgng«*o mny [turMio nil h\> ivnioflii^ 
wiifiirroiiily (oi ; awl hiih^ tin* Juilioahuv Aii^ In* may 
do HO ill tin* ^.amo a< lion, and may at lli*‘ sma* linio oltlain 
|K‘rhoiuil jiidgiw fit for 11m* d«l*f mid judgnanf for ioro- 
{‘loMirt* (/ii ; liiit wlaro on a solo ho alln\\. hi^ ag* uf to 
rnooivt* lilt* Mih* luoiioy., aannot, if tiny aiv 
or lost, HIM iliH iiiort^iagor for tlia mmtoago dill o/O If 
aiding Imtm Jhii, a mortgage (‘an only h*- dojpod ly louder 
of ]iriiM‘i|Hil, inlan^hl, mal and if wonld ior|iiiiva 

blroiig oabt* to iiidiieo tlw (\mi1 to ivdniiu an inloiidotl kiIi* 
hy a laortgagoo under Mpeeial (‘onditiofin, on the ground of 
tlieir undue btringeney (»s) ; hut of eournt? if the Hii|o ho 
clearly oppressive, as (\rj, wIiob* tho morigageo oviTstates 
the amount of his debt, and tlius deters the pm'Hon (uitifled 
to rtHloeni from ]iaying it off, the (^mirt will hiterfero (/). 

The eBlahlinlusl ruloj in laid, is that the (\mrt will only 
stay a sale on teudiT of what tho niuidgagoc^ swiam to ho 
duo (a); hut if it is clear on tho surfa(*o that lofis is duo 
than the sum to which tlie mortgagee .fewears, rnid ieiidcu’ 
is made of what is nmnilestly du(', the Couid will rostniiii 


188! . Ak to liDW far i!w^ mortgage 
wlioii cscrciHHig luH ]K>w«r in a triiM- 
tee, hoo Fr«/7c/‘ 20rii. I). 

220 ; arwl Xmk v. %h 
00 ; amd mxj mik^ p, 

[n) Stti/cW/o^ V, i/0o(o/'v, 2fWII. 
405 ; on app.) U Jur, TCI ; ihwjmt 
V, OitmMj 4 T. &: C. 1 10. Money 
paid for eipeiijioi by mortgagor to 
mortgagee’s solicitor, under a threat 
of an esoreiao of a power of i^ale, 
but not really due, may, it heems, bo 
xecoYored at hm; Vim v. 7 
Man. & (b 5S6. 

(r») Imlhdit V, 9 B, ts5l; 

CwklfY. AViev/j, lb B. 158; hifmurd 
T. 3 i'll, D, 5i2; Wmti 
JFknlii\ 22 tin 1). 2HI. 

(p) Du (If T, Lmaj Ihftkitd^ JU 
Ch, i). 42; Unamwjh v. Uttlu^ 15 
(jli, D, 93. Whore ft puitmo mort- 


gagw, against whom Jiidgittuii for 
foroiloMmi ban b < « n obidnod, wiakw 
u pro|k r ofier to di^i bilwi, the pidfi*^ 
iii! h entitled to no Uirtlor eo^tk 
agahiMt Idm; v. /wO/, 22 

Cb. JK abb. An mdof for hale miiy 
mvr U» obtained aftei judgment for 
ftmilosure, at rmy time liefore it k 
made alisolutc; fumn Bml v. 
ijmtn, 20 Ch. I), 4b b 
{(() hdhm' V. Ihndnf^ 2H B. lUi; 

Jtwlgf V. lUihiis Ti. It. 8 C. F. m. 

p) Vtipdu'w V«mi(, Ivay, x\i\L 
(h) Knahidv V. A’"Aie, I Jar. N.H, 

074. 

p) Jtnltm \\ Jmkn^ 2 (Uf. 90; 
and tf. }*n(hfud V. U\hm^ 10 Jur, 

X. S. 330. 

pf) mi Y. KidMii, 28 W. K. 

358. 
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Chap, II. 
Sect. 2. 


Kotioe of 
sale. 


When to he 
given to the 
assigns of 
the mort- 
gagor. 


a sale {x). But tlie Ooiirt mil always restrain a sale, if the 
mortgagee holds a fiduciary relationship towards the mort- 
gagor (y). Wherej as is usually the case, the power is 
Gxercisahle only upon notice, a contract for sale is not inyalid 
hy reason of its being entered into before the expiration of 
notice duly giyen (s) : nor need notice be giyen if not re- 
quired by the terms of the power {d). In one case, which 
cannot be regarded as satisfactory, a purchaser was com- 
pelled to take a conyeyanoe without the mortgagor's concur- 
rence, although it was apparent from the dates of the 
instruments that the required notice had not been given (i) ; 
but it was more recently held, that the clause protecting a 
purchaser from inquiring whether due notice has been given 
is unavailing if be buys with the knowledge that notice has 
not been given (c). 


'Where the equity of redemption lias been incumbered, 
and the power does not contain the usual clause making an 
irregular sale -^'alid as iu favour of a purchaser, a sale mthout 
the required notice— if requii’cd by the terms of the power 
to be given to tho* migm of the mortgagor {d ) — is invalid 
as against the subsequent ineumbraneors, even although the 
mortgagor expressly vaivo the notice and consent to the 
sale (c). A notice fairly given pm-suant to the terms of the 
powder is valid, although tlie party oii w'hoiii it is served is an 
infant (/) ; so, too, it wwld s'^em, if ho is a lunatic (y), or 
totally blind, or deaf {h ) ; and the Ooiut is slow to interfere 


(i?) Ewhon V. Daihiiy 23 Ch. D. 
090. 

[y) Madtod v. EniSj 21 Ch. D 
289. 

{S} V. Waid, 5 Ha. 508, 
which vilbo see, as to mode of giving 
notice. 

(<f) Daiey v. Bit)} ant, 1 D. & J. 
535 , but bee CodJiwnw JJdit({}(h, 18 
Ch. D. 449; (Jiaddod v. JHogeiSy 53 
L. J. Ch. 968 ; ei TooUyU T>uhtu v. 
Whahmiy 33 Oh. D, 111. 

[h) Mrdy. IMyy 3 Jar. K. S. IIIG. 
(<?) BarUnson v. Eanbury^ 1 Dr. & 


S. 143, where there was no por&on in 
cxibtence to whom the notice conld be 
given; StlivyH v. GaiJifj 56 L. T. 699. 

{d} It is very desirable to omit the 
word ‘‘ assigns ” from the clause re- 
quiiing notice. 

(t) loniir V. Iloggmty 15 Q. B. 
155 ; IlooU V. 8mthy 17 Oh. D, 434, 
(/) Bumy V. Lawnnc&y 2 Dr. 403. 
[g) Bobotsm v Zoche, 15 Si. 285; 
Mdknh V. luen, 27 B. 236, cases of 
notice of a dissolution of partner- 
ship. 

{li) Mohrtson v. LoclWy suprL 
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as against a Imm fik piirf*liahor : thus, wlu-ro notice was CiiaiiJf, 

given ly tki modgiigtMj mi Intoiitiou to sell, if |mymeiit 

wan not iiuiflo at tla^ ml of m laontfis from tlio date, but 

wiiH not actually Hcrvod till m‘arly tlu'ao \m t'k altf*reiir«ls it 

was halfl that the noliaa was not iinalid ; fla* sale aol liiiiiiig 

boou Jiiiido mitil more than sl\ moiillih had olap'^od rfiico tiii» 

delivery of llie ijotiee (/). Hahseijiimd iif^pjtwtioiHhetweoii 

the HKutgagee aud mortgagor may amount fo uiii^erof a iiolh o 

duly given {/*). 


Ill the ea^e of a morigagf* of liorcditament^^, «‘\eeiit*‘d niter >« 4 sioiob#» 

i1 Ml j 1 Hi i n t ^ • * • * liwbif 

tliooLstlJeeomher, IH81, three molding m^taeiu writiifgimtd, tb r.iituy. 
UiileBS the deofl otherwise diriM*ls, l>e gheii to the |K'rsoii or 


one of the persons mditled to tlr^ proiierty Mihje(t to tlie 
charge, or he alRiod on some (ous[»i<uous part of the pro- 
pcTty, helore the statutory power of sale lan 1 h» exeivi^d; 
hut the pnrehaser s title is not to 1 h‘ iiupeadit'd on the ground 
that no ease had arisen to authorii^e tlu^ exercise of the power, 


or that no siidi notu'e had been given (/). 


Fiduciary vendors ore not, wiiliout sfieeial authority (//i), 
justified in selling under any iinnei^eHsary and depreciatory loiidlticms 
special (*onditioiis (Much as a (‘ondition (liat Ihepiirciinser shall 
tahe, at a valuation, fixtures helonging to a third |H‘r'um) ; m* 
tliat he shall take the propeily saddled with a dhadvaiifageous 
eoiitiiict into which they have iinprovideutly enten4(/^) ; or 
eonditioiia uniKU'essaiily luntrii live of the. ]»iu‘ehm*er\s right to 
a marketiihle title : it is hy no means dtur that, under such 
cireuuiBtaiiws, tiny' can make a tith^ whieh a pim*1u»er can he 
advised to accept (o). They should, however, take care that 

(i) MHUn V. /Oaioc 9 Jur. N, B, of tlnj CWvoymin^ A(t 3 1881 ; «c 
95H. ?^oi. OeU 

(X) Timum^w JVkit, 3 II* L. C, {n) v. Jneiitn 

45); Ikay ?. Ikinmd^ 1 I). & J» 3 I). F. A J. 177; Ikmit v. 

HiiHiHi mqni* H Cli. , /Sew v* 

(l) 44 k 15 ¥* e. ii, H. eO. Fhd, 2H Clo i), 5H6; Ih 

(m) They arc c\nrrH«ly pmU'Ctm S3 L. T, 45ic. 

in till* direct eniploymciit ob tacit («) limner v* MmtuUi I Mar, 
adoption of the provwloiw $md fonnn I Dav* 4 tO, 
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Chap. 11. 

Sect. 2. 


What are not 
depreciatory. 


Tnistee 
vendor under 
V. <& P. Act, 
1874, and 
Conveyancing 
Act, 1881. 


Mortgagee’s 
power to sell 
under Con- 
veyancing 
Act, 1881. 


tliuir title io tlie property as descrilbed in tlie particulars is 
good, or lliat tho defect is guarded against l)y apt conditions ; 
and wliere from neglect in this respect a mortgagee failed in 
a suit against a pninhaser for specific performance, lie was 
disallowed the costs of the suit as against the mortgagor (;?). 
But, even without express authority, a fiduciary yendor may, 
it is conceived, insert a condition enabling him to rescind the 
contract, in tho event of the purchaser insisting on an objec- 
tion, which he is unable or unwilling to remove ; for though 
such a condition may, in a certain sense, be depreciatory, 
yet it is one which a prudent owner, selling in his own 
right, would introduce [q). So, too, a condition that part of 
the pmxhaso-monoy, such part not exceeding tho amount of 
the mortgage-debt, may remain on the security of tho pro- 
perty, is free from objection (r). 

By the Vendor and Purchaser Act, 1874 (s), trustees who 
are either vendors or purchasers may sell or buy without ex- 
cluding the application of tho rules which by the Act, in the 
absence of any stipulation to the contrary, now govern the 
obligations and rights of vendor and purchaser. And hy the 
Conveyancing Act, 1881, trustees, whether they employ a 
solicitor or not, are protected from the consequences of not 
excluding the stipulations implied by the Act (if). 

A mortgagee of hereditaments, whose seciuity is subsequent 
to the 31st December, 188], may, unless restricted by the 
terms of the instrument, sell, subject to such conditions as he 
may think fit to make, and may rescind or vary contracts for 
sale, and hny in and re-sell the property [n) ; and a trastee 
selling in execution of a trust or power created by an instru- 
ment coming into operation since that date, may sell subject 
to any snob stipulations as he shall think fit {x) ; but, of 

{p) Fern V, Ceek^, 15 B. 209. (s) 37 & 38 V. c. 78, ss. 2 and 3. 

[q) Falkner v. Equitable Eevmwn- (i) Sect. 66. 

art/ Co., 4 Dr. 352, and the Y.-C.’s (ef) 44 & 45 V. o. 41, s. 19. 
judgment. (x) JUd. s, 35, Cf. sects. 1 and 2 

(r) Fam^ v. Furrant, 1 B. & J. of 23 & 24 V. c. 145, now repealed. 
635, p, 90, 
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course, fliiM will iiut iiwtifr liim if lie inw'rt condilions wliidi f'ha}!. li, 

* * » • 2* 

aii‘ wamiiti4 t>y tlu^ htaii‘ of titles or tho * - '*"* - 

of tlie |iroporij. 


Will'll* an {‘lata in h ('outrjatail hoM ly Bifriy morf. 

]H!rtif‘i elaiiiiinj:^^ lli«* of raili'injtfiain nml diffiiiilflf\i qS! 

(in^n upon |]||* fi|]o vii1o|.ij!iont f'l tlif‘ n!arlj^so;:f‘, it affm linp- 
11 ha ha- a paw. ‘rat • jh% i*rf‘s|iii’4<4 
to {‘Xf‘r{T-i‘ it, far ilia j»!irj»<aa of riil of iha liilh iilfy ; 

iiiiil floiilii.^ ara oftiii ivxpia^ <1 u, f{) iha \:dii1ity of t!io 
or, at anj rata, ^Uiathar fha mortgaffaa {no nafalj 
eoinply with tha ra(|uaht. as of (‘ourM‘, mast ho 

assniniHl, iluit tli«» powor u (‘XfTiij^iahlo nedo’ding io its ({‘HiiSj 
and tho nioiigugat* ahoot^as to ro(Hnv<» Im nionoy, and to (diiain 
it hj iiiaaiirf of the power, it k elear that no valid ohji^efion 
can he made to hiieh an nnnngemeut, mraive heiiig innria- 
terial in tlie extTJiHe of a l{‘gal rigid, A man taking merely 
tliat wliieh IndoiigH to him, by niounH of flm FiH-nrity whidiho 
has eoiitra(‘t«*d for, do{‘s not md improjK^rly in so doing, 
niiirely hoeauHC one prm<a|>al ri’ason for his calling in the 
money is a wish to heiU‘ftf anotlu^r persori. 


If tnrdefS employ an agent to {■{•11, nr confide tlio sale to 
a co-tnistiMS iti*,, they will ho nvspon'^lhle for his ac-ls (//), 

By the Settled Land Ad, in <*aw of confliti between llio 
provisions of a setllemmit and the provisions of llio Aid, 
relative to any matter in respect wlnToof the itmant for life 
c‘X(‘r{‘i»‘H or (‘ontrmdB, «)r intends to exerdw', any power nndc*r 
the Acd, the provisioiiR of the Acd are to pnnadl ; and, ac* 
corcHitgly, notwithstanding anything in the st‘ttlement, the 
comeiit of tlie tenant for lib* is, by virtue of the Acd, neees*' 
aary to the exereiho by the tnislef*H of tlie B<dtlemeiil or other 


Tmstew, 
cmaloylHg* 
agi’Bt, aw 
n‘Hp(tn8lUe 
for Ms mis, 

Ceisent of 
tc’Bfmt for life 
ttiwlif Bt'tlW 
Laad Id. 


(y) Ite lud Atk, H7; to the finploraaiit nf ati 

(Hiur V. 8 iV, BiT, U'7 ; iu the courHC {)f buwww, 

Mine ?. Hklm^ U V. 310; 2 Wh* atM not involvuig a dflegation of 
& T, L. G, ; aiid wyo HUjla ?. 0%, tbo trust ; m Bjmijhi ?. UmHtf 22 
I M. & 0. 422, and gcaerally iw Ch. D. 727; 9 Ap. Ca, L 
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^^ect ?* Person of any power conferred by the settlement, exercisable 

for any purpose proyided for in the Act (s). But it has been 

held that, where there is an absolute trust for sale, or where a 
sale is ordered by the Court, the consent of the tenant for life 
is not requisite {a). 


Sale with It seems to be doubtful whether, when a power of sale is 
consent snffi- oxercisablo only with a specified consent, a general prospective 
consent is sufficient (h ) ; or whcfer there 
sent to the particular sale : but it would seem that consent 
given after the execution of tlio power is sufficient (r). Whore 
consent in writing is required by the terms of the power, a 
parol consent, even though followed hy an act of part per- 
formance hy the consenting party, mil not be sufficient (cl). 
Whore property was devised upon trusts for sale, but not 
without the consent of certain specified persons who were 
legatees of the proceeds, and the trustees, after the deatli of 
one of the legatees, but with the eoneiuTcnco of tlie person 
beneficially entitled to his sliare and mth tlio consent of the 
remaining legatees, contracted to seU the property, the titjp"" 
was considered too doubtful to be forced on a pmdiaser (e). ^ 

Wo have seen that a consent is not necessarily invalid by 
reason of its elfoet being to benefit the consenting party (/), 

In the ease of a lunatic, the committee may consent by order 
of the Ghaneellor {(j ) ; and wdiere a tenant for life, whose 
consent is necessary to a sale, becomes bankiupt, a good 


(c) Scot. 56, hub-sect. 2. 

(a) Taylor v. Fonciaj 25 Cli. I). 
646 ; and see Tide oj Xeu cabtkh S. X, 
24 Cb. D. 120. 

{1j) See Hauling v. Kaup^ 3 Ea. 
410, 427. Under tbe Settled Laud 
Act, 1882, it wab iidd that a general 
prospective notice of an intention to 
sell was not sufficient; Ro May's 
8. X., 25 Ob. D. 464. But a general 
notice is now sufficient under tbo 
Act of 1884. 

(r) Offm T. llannm^ I D. F. & J, 
253, but there bad been a prior parol 
consent ; and see Chance, Pow. 727 


to 737; and v. Sitiiell, 1 Y. 
& C. 559; WiUs v. Gnsham^ 2 Dr. 
2u-S. 

rt/) Thxlhps-^, Edaardsj 33 B. 440. 
(r) 8yhs t. Shanl^ 2 D. J. & B. 
6. The decision of the Court of 
Appeal was mainly rested on the 
difference of opinion entertained by 
judges, wbieb is no longer a ground 
for lejecting the title ; see Bexoley v, 
Ctiyter^ 4 Gh. 230. 

(/) Ckric y, Seymour, 7 Si. 67; 
ante, p. 71. 

(y) 16 & 17 V. C.70, ss. 136, 137; 
and see Me T — , 15 Cb. D. 78. 
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limy "br^ iiKvlo willi tlm awnt of tlio lianinipt and Iiis 

(//). 


A f|iif‘stirfii ]ia« froqutadly sirist*in to wliatlai* t!io ])«nvt‘r 
of a foiiaiit for lifo to njinuit to a salo in alfMloil ly !!if‘ 
alifimlion of, imiiniliraiino iqraa Ids lilV odaio. Tia* 
Pfoiioral nilo of law U, that no ono djali doro^ato fr/mi liis 
(?wii graiil. If, tlioroforo, tliH dood nf a ‘iiraia' uudam an 
aolnnl ar iiiipliod i lit lliat ilioal!oii« a ar im uiulir.oa 

nliall oiijoy ilia projKwiy i}^ hjuvh^ ilia r of 

toiiaiit for lifo oaimot l>i* evanivA as apiinst muIi alwtu ta* 
iiioimdniniofa*, witkoiit liis ooneumiioo: Init if ilaHlood coti- 
km an aetnal or itnpliod roaoo'uiiion of <ho linliilily of tlif» 
jiroportj to eoiiTorsion iliiriug tlio (^xihtoiK'O of tlio lifo iNfafo, 
tlioii tlio (‘onsfaitiiig powor of tonant for lifo hooitm to bo 
uimlfeotfsl in oasos of morn orjuitiiblo powors{/). At fmw flio 
(locnsioiis ivc*ogni7,o tlio (*ontinuamsi of tho powor in vnm 
wbore tlio alionalion is ]»artiab or by way of ro-Mdfloinont, or 
niortgogo, or for sonio otlnr liniit^sl piu'i>oM‘(/t); Imf lu thono 
rnnos tlio powor oimiiot bo oxcn'oiHod as to dofoat ini*T(»Hts 
provioiisly fToatod by tbo donoo of tbo pmvor (/). It liasbcsni 
tboiigbt (w) that an alionatioa out and out nooowiarily do- 
strojH tli(‘ power ; Imt tbiH f^pinion ban not mol ^vitb gniftal 
approval (n) ; and it soenns to be now well settled ibai tins 
power is not ettinguislnsl by an absolute alienation of tie* life 
entate^ tbougli of eourse it ^‘almotl>^H‘ve^e^^efl (o the prejiidieo 
of the alienoo, Tims, wbero A.^ being mitiiled for lib*, \utb 
an iiltiinato remainder in default of ebildnm to himself in 


(/z) JUMiwmih v, (Xme^ 20 B. Ill ; 
limit a V. HmmttHhf, 01 B, 2Inh 
(i) Seo 5 JfiTOJ. Ooriw llU ft Mtj . ; 
IF^fifurton v. Fmi, 16 Bi. (525; 

(jan V. Muhim^ A 210 ; and Lml 

Lnnh Y. Imd AshhufUm^ 11 B, 470 
(wlicTO Ilw‘ life OHkte was sunjut 
to judgmtiitK), and (dtod ; 
Nm4 V. 16 B. a72. Sw 
s|H)cial imolNiotiH in the Suu<imi«m 
Duty Artj 1H33, «. 12, an to tdinrpccs 
croftted by tho Aet not arreting 


powers (if nab?, ox<diaiigo or parti- 
tion, 

(/*) Seo Hag. Vim, elu 5, s. 3, 
and wjf, too, Ttp'fiU v. Z 

Blug. Z \ ; Ifii Anti Urn ?. /lew, 16 HI. 
625; IM Pnhhifid, Kay, S'Jl, 
hmpHin V. Ihfthui /, 5 Ch. 161; and 

hM‘ WutihC% io XitiuktiUf 2H 

Hi, I). i)l 

(/j OuAiifjhtv, T)(mg, 477, 
(w) H(o Hug. Pow. 66. 

(w) OhancH*, Ptro. 3157 


Cliap, II, 
Sect. 2. 


Wfellsir 

( uiisi'ijtiiig 
|H»wor of 
tinaiit for 
lifo Ih affwM 
!>y ftllenatifii, 

to. 
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amx IT. 
Scr. 2. 


Hot affected 
by Ills coii- 
ctitTcnco as 
protestor. 


Iniilii nablo 
imtnrp of 
piwirs of 
tonaiit for life 
midor t1i0 
(1 Land 
Act. 


Pt^wer of KJilo, 
when it 
atiflsnti/oH a 
mortgage. 


fir>l 'nid all ]u\ interop in tlie settled estate to B., and after- 
wards tlie Iriisloes of the settlement by Ms direction sold tbe 
same estate to B. in exercise of tlieii- power, tbe second sale 
was upheld as a xalid exercise of the power (o). 

The consenting power of the tenant for life is not affected 
by his concurring as protector in a disentailing assurance by 
tlio tenant in tail in remainder; although the deed is ex- 
pressed to bo made “ to the intent that all estates, powers, 
rights, and interests limited to take effect after the deter- 
mination, or in defeazance of the estate tail, should be put an 
end to, and to limit the estate in fee simple” (p). 

Under the Settled Land Act the powers of a tenant for life 
arc inaapable of assignment or release, and do not pass to a 
partial or qualified assigtioe, or to a mortgagee or incum- 
brancer of bis estate ; and a contract not to exercise any of 
tbeso powers is void. But tlie.se provisions are to operate 
without ]irejudi(‘e to the rights of any assiguee for value of 

the oslat(‘ or iutore.st of the tenant for life ( 5 ). 

* 

We may lioro remark that, as a general rule, a power of 
or 1ru4 for wile, out and out, for a pra|»ose or with an object 
biyond tlu' raising of a particular charge, does not authorize 
u mortgage; bat that where it is for raising a particular 
(barge, ami the estate itself is settled or devised subject to 
that ehargt', there it may 1 k> proper under the circranstanees 
to rai‘(e the money hy mortgage ; vvliich will then he sup- 
ported ns a eonditiimnl s!il(){r). On the other hand, a 
rest] ii tion iigniiht riLing a sum of money by sale of an estate 
hill hreii hi'id ai o to pv<-elnile a moitgage («) ; so, too, a 
liii^e i.s, prill, (t Jinn, not within the scope of a trust for 
sale (/). 

(fi’l Aii utiiihr %. n ( h. ; (t) Bc*ct Sirms§hli ?, 1 D. 

M ibdi. iVCr. 615 ; 16 B. 

I). 117, awl lit 27 ill. IK 

h; FftmtU ?. JfijMlkmih 2S B, 521, 

ip) liiiiSt Rfiv, bUi. 

{ti) 1 1 . 56 . Y. ImUm^ 8 Si, 217 . 
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It liorii lield tliai a tnislw, wlio han incrf*lj^ a pov<‘r to 
mortgage, eainiot gke a mortgage of real ediite \utli a power 
of sale, tlioiigli lio may do ho as (o eliattels (^0 ; 'Bid it .sefmiH 
only roasoiialjlo tlnat a jMTfton having in himself no powf^r 
to sell should he nnahlo to delegate sueh a power to aiioilKT, 
Bat it has heen held tliat an <‘\'e<*ulor, in moilgiigiiig Itis 
testator’h leascholdn, mu} give a povrer of sah‘ i.f). Ho, too, 
a poWiT given to an exenitor to nioitgago real odrde was 
held to authorize ilie insertion of a po\\(T of ,',!le(//j; aiifl 
the teinhaiey of the iwnt decisions lias hf^ai to inn! a powi r 
of sale as a iieinssary and proper ineident cd' every iii(atgag<\ 
ITnder Lord Cranwortlks Ad a powi^r of sale in the statntory 
form heeamo, unless expressly exehuled, an implied part of 
overy mortgage exeented after the passing of the Aet ; and 
under the Conveyancing Act, 1H81 (s), a inortgage(\ wImto 
the mortgage is made hy dec'cl, has a statutory power of 
sale to the like extent as if it had l)(‘on in hams {‘.onfemHl h}^ 
(lie mortgage deed, A power to raise monej' hy salc‘ m* 
mortgage authorizes a mortgage mih a power of sale (a). 

It is now settled (though it was at one time douhtod) that 
a power of sale and exchange authorizes a pailition (h ) ; and 
there can he little or no douht that it anthorizc^s an eiifraii- 
eliisement, wdiicli is in fact merely a sale of the freehohl to 
the tenant instead of to a stranger. 


(8.) The jmee. 

Trustees must soli for a gross sum of money, ubIobs any 
other oonsideration ho specially authorized : for instance, a hjiIo 


(d CkileY, Moyul Funoptmn 01;., 
4 Dr. 26. 

(x) MmmUY,Fkw, 18B.21; Fnrl 
Fam T. Ihfjienj 5 CL. 668 ; Mf Chau'^ 
Wdli 8 Eq, 609 ; and Crmk- 
dmk V. 13 Eq, 656, wEero 

tlie mortgage was to a teieftfe build- 
ing sodoty; liwldk y, Ijm»^ 20 
Ob, 746. 


but Hoo on ftpp. 3 1). F. & J. 127. 
Soo, too, Jjyk V. Ikyfff *i I). J. & 
S. 330 ; SiBy v, Cmlmy^ 23 B. 418 ; 
where the mortgage was ordered by 

the Court, 

(^f) Bwt. 19, 

(//) ikkym Y. Lonymmi^ 24 B. 27 ; 
ilc Vhaii Hire's IV \U^ B Ei|. 670, 

(6) Ik Ftith did 0$hrmf 3 Cli. D, 


Y. Fmmn^ W B, 123 ; 618. 


nup.ir. 

Nit. 2. 


tlif r a 
tmsiH r^iib 
power it) 
mortgage can 
gi\e a |M»wc'r 
of sale. 


power of mle 
ttutbori/.« 
paititioii or 

ittfnt. 


Section 3. 


TIu! price, 
xIh to tfu^ f on- 
Mdemtion ; 
Uioy must wll 
for groHS HUiB, 
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Oirip. II. 


Ami itriv 

luUf f'lfllf* 
"I illU i, 


BALES BV FimrOIARY YENDORB. 

ill niii44fiiitioii a rant aliarjra (rj or aimnify isiiiYalid (^/) ; 
ImB ii M^Ilnipp unfli‘r a pfoiaTal power of haloj may 

allow a jMi1 of Uh* pim-lui-o-monf'y, of eonrso not exeocfling 
Him aiiioioii duo rai Hio hO(urit}% to remain on mortgage of tlio 
« -fat pirn idnl iliat lie Inmsolf in acroiiiit Yitli the 

iiioifgagor wiili the wlioli^ pruo, and the ^ale and nioi+gago 
are distiiiH tranmrtions (f ). Slafutf/ry owiim>i under the 
liaiid 41auM 4 Consolidation Aoi wexv (‘xpresnly restricted to 
n lalo tor a gro*-^ wiTig (‘Mojil where the vendor was seised 
ill Tk i / h iind( r flm Amendimnl Acd, the poww has been 
I \ff ndt d to ell ( s of ^alo, iii\, hy pf‘rsoiH under disability, 
iiiitl ill” iNdiieiioii to a m 1<‘ for a gross simi has been re- 
il (//). 


dioiild H'e all rea'-onahle diligence (//), as if the 
1 t.ii ‘ ’oi” Ihur own, to obtain afairpriio; and, therefore, 
'lionld a iMtuin \ahn% ewai nf th^ e\peiiso of a valiia- 
tiuiH/K wiart* eir< uindamss soein to render such a eoiu’se 
«\jH‘dieiif; bill tliey are nod it is conceived, justified in 
flgiecing to ^oll, nt a priee tf> bo fixed hy valuation, or in any 
(Her manner. The price, whatever means they may take of 
av‘eitaining what it ought to he, must eventually be deter- 
mined liy a fr(‘e e\er(i‘<e of their own judgment. Of course 
they are riot jintilieil in (‘uhi'ing into an agreement with an 
iidmiding piirdmser, giving liiiu a fiitinn option to purchase 
at a lived price ih). Althoiigli hound to soli hy aiiefion, they 
may, it weni''*, wilhont speidal autliorlty, fix a reserved bid- 
ding ; and, after an inelhHlual attempt to sell, buy in at that 


(/) Y, P<<w. 9o>), 

(li !*/ (I y. Shiphf^ 10 V, . 170 , 

.1S!. 

(«) Iknnj iHinant^ 1 j). ^ J, 
5 ) 0 ; Thai low Y.MatliSun^ L. It 4 
Q. 11 07 , lU thj( ‘i T, Mnifnanl^ 31 W. 
B 401. 

(/) Sects. 10, U, 

(//) 23 & 21 Y. c. 100, p. 1 , 2. 

{//) ihd y. AW, 3 Mad. ni8, 440; 
and seo Mm ikd ?. Built r, 10 V. S09; 


Bug, 01 ; Jfmpfr v. 2 B. F. 
k J. 512. BiidcT tlio Settled Land 
Aet (se( t. 4), every nalo is to be mado 
at the best price that can reason- 
ably bo obtained; and see Wheel- 
nnghi YjVitlhr, 23 CL I). 75S. 

(i) See Citmphdl v. Wdhr, 5 V, 
6S0. 

(B r% v. lluffori, 5 Be G. & S. 
76 H ; Oeemm Bteum Y'miputkn Co., 
V. 16 Cb. D. 230. 
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pri(‘r' (/) : but if tlioy do bo, and flim* m a cHay in tlia (luip. IL 
re-saloj t!ir‘j niay 1 k» bold a?!SWf»iiib!o for ilio Ifi^H ^iiv ^ 
takod (m). In oiio vnri\ indoad of tip ibo propc^rty 
again for hnl(\ bboHy gi\f'n to fbo fniBb*o io pitroliiiN* at 
the roBorTCHl priro, win n Ibuf appoarod to bo ibo fn!l 
A eoiidifioii, nsoninjif a bidding, iilsbongli if nmy. iiiidor liio 

emimisbiiioos of tbi‘ t ubj^M-t llio trihfo^H to laibility to 
tlwir finiiiis fjite will bind biddus at ilia >.ih 


In (a<is C'^trib*^ uro v< 4od in triL4»‘«'»^ in tin I to -ill % 

at tba ro<jiiod of tboir o ^/aA A/r4, tla* irasnl «oui lor 
snob e^sinlh fii nlio aiv tin* poihoiii i]irr4 iubii 'tod in 
tbo iimitor, and wlio Imvo tlm BtiongoHt inoti\o bn* obtnining 
tlio liigli«*st po4hibln prbi*^ to ontor into a (‘ondifioiial t oninn I 
of siib% and tiieii to obtain tho a\)^nif (sf tin* IrndoiN; wbo, 
will'll tlioj bavo tnatWind lboniBol\t‘ft that tlio hiuii piopo-id 
to bt‘ givoii for it in tin \aluo of t!io propoity, onj^ld to 
lion a Kilo ubifli \\ bonolaial for llio piiooin b»r nlioni llioy 
am triwtooB, And ii tni'^too ivfndnj* to adopt a 

coiitnnb bo onloivd into, Iuib biou li\od with tlm cohIb of u 
suit for roiiaAiiig bim from {}|o irmi (//). 


If a triihteo otforn property for sab* by prluate loiitraot, Tni4oompfM 
and tliero are rhal bldder.s for it, be ought to promote ion i« 
petition between them; but iu* m undor no obligation to 
reeede from Iiib aetipfanee of an offer, in ordm* to eiitertiiin a 
liigber bid. Where a fruBfee for sale of an edatt*, not readily 
Sfileabb' by anetion, with the eon.Hent oi all his i/irr 
(dfered it to a pnrclniBer at a spei-ifled piiee, and Iwdoxo 
the offer was iiimonditioiially m*<»(*pted, reieived a bid of a 
aiiiiilar anmiiiit from amdlier pernoip a mh to the pcwjii to 
wlioiii bad fii>f olleriMl tlie estate was upheld (i/). 


(/) Re Ihfh}CfS ao B, 

252; Mk‘ w iimwo/, 28 B, 228; 
Bmi^ehl V. aa B, 00. 

[m) Tmjhi w 0 SL 2*U ; 

J/y V. !>>?/, 27 B 141, wIhw tliero 
was no prefiouH attoniptiHl sale by 


ttuctiim; Rip, ln(\s I Gl k .T. 69, 
(u) Vurmit V. Wl B. ^ 27 , 
g) Uip V. RiHdn0i0% 2 B. 115 , 
(/>) Pitkittt V. Iteo/, 112 B. raw, 
(>^) Mm pm y. Ihipca^ t I), il & J, 
642 , Comite this fftSB. 
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Hwip II. 
Hut. ,1 


Fi4ii« hrj 
Teiidorn not 
K 

ft»r lo'i wi 
pale by 
aw iifiM. 

offiH {aii“ 
Wit fii pnn 


of r< « 
rit 

im mh l)j 
tniHtKH t<» 
railway ( oi«« 
pan if See, 


Half' hj 
( (juitablo 
it aaiit for lift* 


Ah a ruV, fi<Inmry vendorB, selling hj auction, and 

all prop(‘r preiaauiions to effect an advantageous sale, 
iiKiir ?io rehpoiiHiliility sliould tlie estate sell below its value ; 
and Ef|uil j will evtni lielp the purchaser to Ms bargain (r). 

riahr the Lands (\ AcL 1845, statutory owners have 
no pov^ r io fi\ file price ; this must ho determined either by 
a jiuT, or arbifiuiioii, or valuation (s) : it is conceived, how- 
ever, that a (‘ompauy agreeing with a statutory owner to 
pureh(iM‘ al a cerlaiu juiee, is hound, if such price he suhse- 
(jieiilh sHcertaiiied, in manner prescribed by the Act, to be 
a fair \alne of ila* laud (/). Where a satisfactory title can- 
ing be made, tbe eompaiiy diould go to a jury; and they 
ilieii gf‘t a pruw flved \Uiieh hinds the fme owner, whoever he 
nin\ be (a| ; unless the person eontraefing to sell to the com- 
]amy lias eiila’r no title at all, or a positively had title (a*), 

WlcTe rial propaty is seitled in the usual way, with a 
(enamy f(»r life, and a dis( ref ionary ])Ower of sale in trustees, 
aial a tni4 for rc'-iinavstnuait of the piircliaso-money in land, 
it iiiaylK* a <|U('sfion wladluT the trustees could safely exer- 
C 1 H* ilie p(ov( r, for the purpose of a sale under the Lands 0, 
(\ Act, e\eept under a speraal stipulation that the company 
shall b(*ar the rohts of nMnvestiiig the purchase-money, in 
the lame way as if the sale had been made by the tenant for 
litV, undtT lh(‘ statuiory power (//I ; or, with such an increase 
of piudiuht-Tuoiuy as maybe eonridered an equivalent to tbe 
prolutd* amount of sialuofets. 

An e<|fiila])l»* tenant for life, though he lun bind those in 
ivinaimLr, lamiot, by the Ttli section of tlie Lands 0. 0. Act, 


(0 OHi\, AV/, rfMad. UO. 12 D. 

(h) Hut. li ; ha pp. TOo if (u) Swts. 76, 77; Bunglm v. I, 

<SX !r,M Co, SK 173. 

(i) v.HtisbiNCiHhfa^i {f) irdisyjktbmfordloiai 

IL Ct , , f) H. L. V. 331 ; im v, 13 CL 1), 108. 

Ikim (b,, 13 Jar. IDOi ; (>/) Ste scei 80. 

litan V. Lirim M, Co, IB Ch. D. 
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iiiiiTvi> avail’ll ioii\('\!ini-i‘ at kw, witlimit lk‘ ((incur- 

Ht» L 1 , 

III liiH l«igal On tip* otlm* - 

Imiiil, Ifjr p? \^lp> in (Hjiafy, 

aii<l jm* iiiifOr no ili ah* uoi piasons pompotoiit io 
foiitiW'l for ilio hil(* of Laid uiifli r ihU ‘'oUioii (r/i. 


Miilii<ijiHl oirpoiulioiis, it not N\It!ihi tin* Mtiliiup.il for- By iimiikifal 
poratioih AO, !ui\t‘ /ov//^r/ Nn'i \hv '•amo ]mav is oi alienation ' 

a |»m{ii<* iii«li\ifliial tlionoli \]iU pn ^uniplion nia\ lie h*- 
liiittfO Ijy tliiii tin*) hold llioil lairK tihou trud ^ ; 

Imt iiiidar t1i<* Lmuh (\ 0. AO, l>i!o, no innultipil «orpora- 
tioii am hf‘ll land Tf‘<iuIrHl by tin* nroinoinis iur oxtiuoiiliiiary 
purpOHPHj n\a‘pt with tlin nonsmit ot the Trainuryfi/; tin* 
signature of the HofTetary of the ( \)nmnr^himie!s io a letter of 
consent is sidlleiimt (//) ; hut iir> consent am he given in respect 
of laud not ftiHiitied iii the memorial (c)* 


ConimitiecMof limatifs ought not loexeri is* slut uior^ poueis 
of mhi v^ithoui the eoiN ut of tin* (lumeellor (/'). 

Where a iiiorigagee in po-jusdon agreed to sell a portion Hili Uja 
of tin* land auisile for a hohiilta!, and to give tin* to 
the charity, .^o as, in eflc t, to luake a fieo giit of the limd, it pfiuf 
was li4d that the «ilo could nut he luipportosl, altiiongli tim 
price had haai ascertained hy xahmtioa, and the iimrtgagee 
dehited hiiiiHclf with it in liLs aeiounf with the morigagor(//). 

In such a it y to the veiidoris intchxst io lo\M*r the prii 
as much as possihlo. 


(j) LippimoU V, Snipih, 20 L. J« 

c%. mi 

(4) hitn ¥. Ifiin !L ('a ^ in Cli. 
1X703; I8CI1.JI UO. 

(//) IkdH V. Cidpiiuition uf Atnu^ 20 

B. 141 ; and W‘u acw the Mimic 
Corjjoratimi Acit, 1S82, 4ri k ih V, 
c. 51), M. I OS, US; fiml Eioi IhiHujti, 
(d Sect. 15, 

(f/) JmoM ?, MiVjnr ©/ Umurnii 


Ti h I i%. 77a. 

(fj ihL 

(/j (k M, 1 !L &Tw. 202 ; 
Ih funhi)\ ih, 132; mid MMi Id & 1? 

Y, «. 70, HN, 12 X 11% ISO, 1S7; 
imd iiitji* Ut iOrior, 1 C1i. 1). iOO, an 
to tim nhm of an aimuity tliargcd 

oil land, 

{dj y. Ikmui^ 1 1). & J, 

635. 
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0iap. If, 

^1 ^ pot'tth i-Miiirj to saki hpfiiluciary vendors. 


k'^ to K* lif ni! 
jMHuKr<! 4 toiJf 
to H !>} 
fid 111 wiy " 
TUid/JW* 

Fiiliifiar} 

TC'tiilori* i^iur 
ffUKriil 
Ijalnlity ; 

m to oow- 

naiitf^s 
Mil coiats, 


As it i^'i'ncKil fiduciary vendore miiist Aow a market- 
idi!" fliiil is, a title wliit'li at all timeb and under ad 
ciiv unisliinw'H may l>e forced on an unwilling pxrrcliaser {!>) — 
iind arc in all rcsjiwta lialile to a jinrchasor as if tliey were 
alt'olnte and Ijoncficial owncffi (/) ; except tliat tliey ordinarily 
('utcr into no covenants for title keside tlio covenant against 
incuml)rancc.H (/.■) : and tlioir liability extends to costs in a suit 
ftjr hiKicific perfomiance (1 ) : they have, however, a general 
right, cxc(‘iit in cast's of neglect {m) or niishehaviour, to re- 


(‘iivcr such costs from the estate of their beneficiaries. 


Hnl.' hy 

fit or 
wirnung 
Itiirtiu r 
fitinliriipit) 
or «I« ith (if 
r, 


If of iwT) parinerb liofomo banknipf, tlio solvent part- 
hi wintliiify n]> ilio affairs of llio partnerblii]), has a right 
io v(»ll (la; parinoiM|ii[»])ropoi»ty io pay (he partnership debts (/*), 
Ihit tlii'i power is an authority iieiNonal to him in his capacity 
of pariiier, which he may t^xereise in that capacity, but cannot 
transler (o aii(»th(‘r (o). So, on (lie death of a partner, in the 
al)N<me(‘ of an} special prewirion to the contrary in the articles, 
tlie surviving partner seems to be able to sell, and to make a 
good litlt‘ to tho itval (state of tin* Ann. 


Tniwtfo (if 
It'pl (‘Sf.ttC 
iniiht coio ( j 

tefn^a Lr 
Kill* uf ( ijwit- 
aliio i'ftfiiti . 


Where un (‘((uhahh' fee is eoimyed to trustees for sale, 
tlie triidiM* of th<‘ outrianding legal estate must convey it 
to i]a*m withonl r(*‘|uiring the eoneuiTeneo of them ceUuh 
fjm hut if he do more tlian merely so convey, ho 

will he rtsponsilile for any lavuih of tribt which he may thus 
fadlitat(‘ (p). 


(//) p//}U V. IViuhltMhim^ 10 

llti H, (iml su (uiimienfcs ou tliis 
(’U^o ill Mulhnp y. Tnuth)^ 10 
4UJ; Ihnnfluu y. 3 Eq. 

323 . 

(i) Bug. 09 ; Whitt v. Ttt{)mh\ 11 
V. 343; MiDondd y. Eiomn^ U V. 

277. 

{1) Wvdiy Y. Framplon, 5 ITa. 
f)60 ; pmtf pp. 146, C22 ; and 44 k 


45 y. c. 41, s. 7(7). 

(/) B(//(ards r. Earuy, Q. Coop, 
40 ; EiU T. 2 Moll. 460. 

(m) See ftnh t. (hley, 15 B. 209. 
(/() Fee V. Eunhury, Cowp. 445. 

(y) Fmer v. Mmltm, 2 K. & J. 
601. 

(/>) Jnyier v. Stawmd, S M. &K. 
566, 667. 
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It k riTily ujMrti Hirong an*! wlioro i!Te{)aralil <3 (liap n* 

injiuy in likf*lj to lio f^imtainod by tbo parfios i!it(*n*4oil, or 
a I'lear bnurh rif trust k abotif to Ik* (onituitb*^!, tliiit tlio 
tJomi will, by iujiiiiotioH, stop an iuloiMbMl mh by fuliKiary 

vendors (//), uijiiiiftMUL 

Wo may Iioro roiiiark, tliat If u poisom <stlior ib^Iifbill} or LaPilityof 
wroii^dfill}, to lui an a <ru 4 o** tor silo, aad in lli.ti i!!}|Mng‘to 

(barm lor a roM‘ipt lor juun hn fnaoiio), la* will 1 ^^. aAluiiOo. 
aiibworablo lor it, wiiotlar ho liIiiiMlf roioi\o if, t^r o.tiow il 
to 1)0 roooivofl by a htrimj^or (^). 

A niortj^oif^oo Holliiig ujalor a power of salo, and ivtainin^^ 
the Biirpliis piireliube-isioney iinpnHluetivo in <o!rM‘fjiioii(a 
only of djsputeH botw^sm wil)So<pu*iit ineiinibraia oiv^ k 
eliargcKiblo \utli inien‘»t on siub nurplus (s). The saft^st 
eoiirho to adopt in smb a ease woulrl bo tf) ]Kiy the nioiiey 
into ( bull under the TruHt?*oH Uelief Aib And a niorfyujy*of*, 
who hells with iioiiee of suhsfsiueni iiHumbranuM, k liable to 
tlio lalta‘ niorif(aj»ees if be nllo\\s the Mirpliis ]Hireliah(‘-!iioney 
to pet into the haiKls of the moitpapor (/). 

Although taifetees for Hih (ini seldom bo ad-\ise(b indebi 
fipeeially authoriml, to run the ibk of so doinp, they will 
generally bo allowed in their acsDiintH any hums uhieli, in 
the exercme of a bond fuk dk'retion, and lutiug ioider e^aii- 
petent adviee, liny may have paid in ordtn* to elbsi ih sale : 
a 8 e,g. in satisfaetioii of a doubtful elidin (a). 


A tnihteo for saloj being a soli(*itor, or oven one of several Tiustts) can- 
trustees professionally employed by his (*o-iruoteea (/), eaimotj pryfwkiial 


{//) Bee Ik /i. Mmtpuiai!^ 1 Gi. 
Munkiil ?. hlmlikn, 7 Ila. 
428; iui hiww JuikUf 1 Jur, N. S. 
974 ; Jhmtf v. ihldwgkm^ H Clt. 
0Oi. 

(?) IlmUiam Y. SuidtiH^ 1 H, & G. 
607; TfUHi V, /Uet/, 22 B. 248; 
V. Bne/, 34 B. 06. 

('j) M§tkm» V. &9df 4 V?. E, 60. 


(^) trut lm!m Iknl t. IkUmm 

ISmiihj, 27 Ch, li. 187 . 

(k) Yonlmw v» IhfjpumH^ 8 1). M. 
k G. 827. 

(r) Ihmjhhn v. IhmjUm^ 5 JD. 
IL k U. UfO; Lui hte the exception 
to tLia gateml rule i HtuinHksU By 
(hmhiL 1 M. & G. 664; 

Hi Uiiikf^ 3t Oil. B, 77 ; lU Cmuihh^ 
ihul 670. 
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fillip. II. 
i^iit I. 

profit <rtit of 
tlie sale. 


Boftioii 5. 

As to piir- 
fhaw H hj 
truhtoos. 

TIh y rjiii hh 
imly 

uudfT Hptiiiii 
autiioriij. 


i!or can till* firm of whicli he is a partner, unless expressly 
hy the trust instrument, charge his cestuis que 
inisi \\iih any costs other than costs out of pocket: and the 
same rule applies as against auctioneers (i) ; and a mort- 
gagee is Considered for this ptir})()so to bo a trustee for the 
mortgagor within the stringency of the rule (c). But an 
auctioneer or a broker, who is a mortgagee, may, it seems, 
dodued Ids eormuksion if he sells under the direction of the 
Court {d), A tnistce may, lief ore ho accepts the trust, stipu- 
late for a renmnoratiou for his servicjcs : but there must be no 
iindiu) prtvssiu'o on Ids part, and any bargain of this sort is 
cliseoimiged by the (bmd (c). 


(m) rtrV fopureJmos hy trustees, 

TruHtf‘es ^iro not jiistifif^l in iiiYCbting trust money in 
the pur<havM)f real estate, unless specially authorized so to 
do l)y tlio instnmieni creating the trust (/‘): nor will the 
(biirt compel them to extuidbo a mere discretionary power 
of so investing {(j) : but, -where the power is so worded as 
to bo tMjidvaleiit to*a trust to invest upon a specified request 
being made, they are bound to act iqnm it, although the result 
may bi^ -as in tlie of a piirckase of huiseholds— to benefit 
the luijidhitionid af Die expeibe of other rnfuis que trust (A), 
and although ihe trustee^ so jmnbadng are bound, as be- 
tween tlieniM'lve^ and the vmidor, to eiittu into the ordinary 
eo^eiimit^ to pay the rmd ami perforin the covenants in 
tile iciiic. of fnibtt'tM ('inpcAVTOd to iuvefet in tho 

jmrcliawi of real fould not, as a gonoral rule (f), safely 


(h Ikmjks s, Aiihhti^ 2 1). A J. 

liH. 

rt Mnithim v. Ckrkf a Dr. 
Kithmn r. Bmthy 11 B. 

[d] A} mid V. 2 FL 2111 , 

[i) L<‘wiii, rdu. 

( / j r</i / (/ Winch hi >t V, Xon lijf ( , 
I Vofii, nil. 

(y) la ?. Toun^, 2 Y. & 0 . C. C. 

♦502 ; (imhnii v. Gx^ma^ 2 Ap. Oa. 


JlOO ; Mfmium ("mden y, Murray, 10 
Oh. T). 101 ; TtmpeUw Zmi Cumoysj 
21 (U. D, 571. Ah to tlio iiwcHt- 
mtui of cxiintdl moneys mbkigimdei* 
t'h(‘ Sottka Land Act, see sect. 2L 

\h) BpiimUrk v. AMurnJmm^ 8 B. 
522 ; Cadofftm v. lord Bhiiex^ 2 Dr, 
227. 

(«) But see, as to renewable Irish 
loaseliolds, Mmhod y. AmmUyf 10 
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Imj iiiilfss the ]H>wer exjire^ly atit1iori»4 this 

iiHHh‘ (ft inve-tfiieiit. It imiy net he to 

rriiiiiii ilud till' 1 9 'Will. IT. e. aiitliemiu^^ invest- 

itaeits ill livhiiifl iiiiihT tn iI^v^ 4 in iVk, aial 

Lnifl Sl L‘<rtiai'4^' All, ti \ ‘M Vhl. <, Jl-o afitheri/iit;^^ a 

tubing mill exiaN'-'-ly ierhiildei!, tu 4 uii\ frii i liiiid 
(III ival M‘uu*ith*s ill any pad <4 fla* Tuiteil KhvM^mwJ)^ 
apply eiily tu iiru hy '^\,iy af uml ili not 

e\ti‘iiil in puivlijHiN. 


( liap, IL 
UmtJh 


’Wlit'lher a trU't to Iuve4 In tin* purrhaie <>f hiial^, to hr* WluiduvrHf- 
fM'tlh'd to the Mine imm jh tlie ;e1lhd (‘4ati authori/is 
an c‘\peiiilitiav upon Mihdmilial iniprovtaiinil s iM‘\iii‘iia4} 
doiihtfiil (/*), Now, trudee^i, who are in poK-e^don, are em- 
powered hy the liiiproveinent of Ijand A(*i, lSdl(7|, to apply Impivtiniiit 
for and nirry out, in ueeoi^danee with the prousioiH of the 
Art, the w*\oral iinprtnomeui.s inoutioued in the i)th swdioii, 

Wich m drniiiago, iiTigation, planting, and tlm like. 

f^apital iw^noy aiising iindor tho Keith;;! Lind Act U to hrs (upital 
Inveded [H prescribed hy Keei. 21, or in improveimmf 4 as Xf^eitTa ^ 
didiiied hv eeet, 29 , And where money ik in the hands of Ad. 
tiwteeh under n isetfleimmt, and is liahle to Ise laid out in tho 
pim‘kise ol luiid tolw made subjed to the adthinent, it may, 
at tho option of tho tenant for We, ho in\ed<d or applied ais 
capital mom\y uriHiiig under tho Ad(//d- And find priuision 
liaa boon extended to a not driefly within the Hedioii, on 
the priiuiple that ins the tenant for life e<m!d by a Kile of the 


B, coo ; ah to ilic‘ powers ol eorpo* 
ratioiiH or truHtetn lioWing fuTMln in 
trust for nay piiWio or dmrita))!** 
|Hir|H)sf* to iinist loi ou! .Hiiuinty, 
HOC HOW 5i!i k lu V. i . an 
Ij) an Koto Oil' |iro\id(m 
iii tliw Ad, iluit it dmll not 
ioHcolliiid, ;iwl Hi Mdt'i' 

‘27 II foie 

(/i) JjllHHl V, //iWWf, 7 D.M 4 k <n 
207; Diut ?. IJmt^ SO B» 303; Ik 

1 ), VOL. I, 


S, B’., 0 Oh* Oh I ; ihd^i 

W 10 Oh. ;]f]{ , it** *S^)/rrd 

Tiitsh^ a ill. 1), 2td , IhHtihhsM r, 
V\\, IK 713. H> Ahimt^ 
ihf, 21 Oh. 0. 2iH; taid nto ^Nht^ 
p|0 7oi d 

(0 2? k 2SA\ 0. no h. 21, «x- 
tf n«h cl HI d. 3(1 d, nnd tu |Mit rc- 
]H.fciei h), the n4uii Af*t. 

(wj Oli* 


H 
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FlIieCHASEB BY FIDUCIABY VEXDORB, 


Cliiip, IT. 
Si'ct. 5. 


land pur(^liasi‘(l Idiip; ilu* witliiii lla' A('tj tlio for- 

mality of u piiivliasf* liiay Ihj dispoiHod witli (//). 


Timofur 


Devigc rtf 
estate A 
eoiidifianally 
on ]Hn«‘Iiave 
of estate B, 


Bund fi k 
e\{‘rci a* of 
diseretioii 
not interfered 
vitti. 


Apportion- 
ment of 
dividend on 


frudiMS unil(*r a will am diroidod to 
piiroluiso of land “ witli ail aonvotiioiii hjeaslA iiiidiilH 
from ilio to^tafor^ diaitli *will 1 mi d(‘!‘mod, iv> ]Hdw'ot*ii tlio 
parties bemdieially a reaHJiialile time within whiek 

toiiiakf* tile inveduieiii (e) : Imt^ us hetwaadi the tni4ee and 
liU (‘(hfuk qne trusty tlie fonam’, ludes'i iiii}M‘nitivf‘ly recpiired 
wi to do liy tlie temrs of tlie trust, in not koioid to make, and 
would not jUfttiiied in makiiijif, the piuvluihu until a faYoiii’- 
ahle opportunity oeeui\ 

Where a testator devH‘d edate A, eonditionally upon liLs 
laiyiuf,^ and "‘enmjdetiiig the piirehase of’^eAute 
J1 ^whieli in that evmit A\as to go along* with A) within a 
apeeified iieriod, hut iu ease the exeeutom ‘^hliould not he 
able ” within that time to purehane B, then estate A was to 
go in anothiu speeilled direction, and t1i(3 exiYiitfirs, although 
‘^ahle” neglected to jimnliase B within the specified period, 
it wns laid that A deseondi^d to tlu^ heir-at-law^ as undisposed 
of ; and that the rermaly (if any) of the devisees was against 
the executors porhoiially (ph 

"WHiero trustiK^s are em]»owiTed to choose hetw^een several 
specified modes of inve,>tnient, tlielhiui will imt interfere 
with ii homijide exereise of their dheretion, ujkui the ground 
that the result may he to \aiythe relative rights of them 
eehfiiih fmt {q). 

\ 

Where stock i>s sold for the purjinse of investing the pro- 
duce in laud, the tenant for life has heeii held to he entitled 

(//) Be 2Lklmui>\s Tml% 23 Cli. tlic twu prepertieg alwve referred to 
B. 750, as A iuid B wire in fact nndmded 

(o) jPamj T. 6 Slad. nutieties of one estate. 

155 . (q) See 2Imt v. Icmany 7 D. M. 

(p) tpfohn T. Upjohn^ 7 B. f 39 j & G. 340 , 351 . 
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to ail in Hu- iKitiiro of un aiijioiiioiniioiit of {he ('hap. ir. 

(lUTcnt Imlf-vfflr’h flividoiiil in, 'L. 

HtCH'fc »il(| 

Wit. 

Til pxwflsiiip ilir* at frint, niir hpf^fTal in jiiriciknis 

iiisinmit'ii! (Hittiln* irmliar iikmIm onadmv oi tlui 
i!n»stiuaiit iiiiisf of c'OUiS(‘ lio hirit'lK followed. kii)lioii4. 


As a piatsil niLs tnid^fs for invi-diiiofit i^nuld h<4, Ihwhv 
.N]so»iull 3 ' autliorizoil w) to do, snfoly liny io spnia! 

eoiiditioiH rodri(*tI\fM>f a ]mr<‘]iii.rr pn^) rig’ht io a 
niurkiTulflo titlo or t1if‘ UMial ovidouw* cd' nor ju^oopt a 
titlo not strictly iiiarktdiddc (j^) ; lad this niud 1m* iindcistood 
merely as a nile ftjr the general guidanet* of trustee, and it 
doen not follow that a tninteo |inr<Tiasiiig a suhstantially wih^ 
holding, Imt not stritdly markfdalile title, k ne(*essarily guilty 
of ahreiifhof tnist. In faid, Mich pimTiases are constantly 
sanctioned hytlie (oiirf (0i \\henev<‘r sp(‘cml (drcnnistaiK'es 
exist which render the acquidimii of the specific property a 
matter of im]K»rtance to the trust. If, for iintanwa tlicrc is 
an estate already in settlement, and Hinall udjui^ent or neigh- 
hoiiring pro]>erty, whhTi has lieeu or is likely to hecamie n 
nuisance, comes into the market, the i\nui will gcminlly 
sanction the purehnse of mk'Ii a prop(*rty under a titles very 
far from marbdahle. Ho, too, in buying a large estate tlnj 
Toiirt, does not rtyecd a property, desirable as a wlioh*, merely 
ht‘caiwe soim^ liieonsidenihle portions, not (sSHeniial from local 
position or other causes to the due cnjojineut of t!ie rc*hidiie, 


(m) Istd Lmdfshmungh V. Hmti'** 
iUl(, 10 B, but cf. Hi hie 
jliU V. 2 Dr, k 8. I7*rt 

Fuemnn y. Whithiad^ ! Kij;. 2Wi; 
lit iHfjmnCn 1! W, ID 0HO. 

(^) 8ct‘ iif»w JI7 k «1B V, c. 7H, h, I, 

Biiktiiutiiij? 10 yoim for 60 ynirs 
m a iciit root of tide. Bee itki 
M‘eN. 2 aiul B as to tlie power of 
trustees to purelitisi* witlioiit e^elud- 
iiig file application of tlw mien pre- 
scrilM^tl by tbt* A< t, 

it) Ilf Hhippf (f n, H. Oh. l 8. k 


0., Ap|HHi(Hy iv. ; and /a /?. Dcfr, 
10 U T. 0, B. JUO. Iii /> p. m 
Tf ivdn ‘i oj If ( milt )i K f hdpt /, V 4b 
K., 2Ctb June, Ism, tbe Court, in 
tliro ting’ an Iiupiiiy as to title, Ui- 
rutt'O, timt ** iu iimkins*' wicb in- 
quiry, K. !^T., of Xe., Hball be con* 
kifltrol to luue Dni mw! for mi 
e4ate in fn* Himple of tbe MiiJ plot 
of bind ai tbe datt of bis will and at 
tb(‘<«ueof bindtulh,” ^luch cieatb 
oiH lined iu 1820; but see \\ 

Znw^, 81 B, 08 , 


n 2 
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PURCHASES BY FIDUCIARY VENDORS. " 


C}iap. IL are lield under sliort or otherwise obJectionaUe titles. On the 

— other hand, the want of a safe-holding title to a yer j minute 

acreage may be a reason for rejecting the purchase of a large 
estate. The greater the importance of the specific land to the 
rest of the property, the greater is the reason for buying it 
with almost any title if the rest of the estate is already in 
settlement ; and the greater is the reason for rejecting the 
purchase in foto if the entire property is proposed to bo taken. 
Trustees who have done of their own discretion that which 
the Court, if applied to, would itself have sanctioned, would, 
no doubt, be protoeted; but considering the exigonrfes of 
modem practice it seems desirahle, in pr(‘pariiig wills and 
soltlements, to give trustees for investment an express discre- 
tionary power to buy with less than a markctablo title. It 
may, however, ho ohserved that, <‘xeept under spf^elal cireiim- 
stances, such as ihose above U'&aTed io, e\eii hiidi a])owor 
eould mt be acted on with pfrfetl safc‘ty, and that ilie ten- 
dency of recent df? isioiis and tlie ivcent pra( lice of the Cotirf, 
is towards au m reased rather than a diininUied particularity 
in investigating titles 



( Ktl ) 


{'iiAPTEiJ nr. 

mi: III di iiin or \i \roijs wn r? lun^sf in rwtiii 
'10 Tin: s\ir, 

L if) ffhf/oHHre or eonmlmnii of ihfah^ h^nirnkf^o^^ 
hi/ imki\ 

2 . Ah fo iwmirmhkry mu! oihvr HlaMtr sMimaih % 
rai(loj\ 

ti Ah h diHrkHHir or coneeolmuit of mkmifmjiH % pnr^ 
clidrr. 

4 . Ah fo (h/meiafor// rrnmrlH or eondw'f hj /mrchmrr. 

Vn inny tiMif lolvfil fo piionil niloijhfo IVllmlruty 

im of xoirlttr^ airl h foro f iiti*!- ’ 

iiig into an agrofmoid for .salo : fho\ n lato to— 


Int. Tlio disclosure or coiiccalnMait of defect > ini lunljraiK’tN^ 
Ac. Iiy a Ttaidor : 


2 iidly* ComBiendiitoiy and othiT Bimilar statomioithjy a 
Tcndor : 

JIrdly, Tlie diHeloBiire or cimcealment of aibaningiM ly a 

pim^liasor : 


dllily. Di^preelatory reniarkB or eoiiduit l»y a iiurdiasfr\ 


Botioa 1 * 


(1-) 


As io the (lischsure or micutlmeiil of (hfcts, iiunm- 
hntmcs, t^r. hi/ a nmhr. 


Ah to ilw- 
(‘IohUIO 
eimuiihiM !iti 

Dofods in an odatn may li(i nitlicT ;«/(«/,—■ iiiat is, Kut‘li a-s uuium!«iiiian, 
may itt* dlsi'itvercd l»y intlinary vi^dlniicn mi tlm piirf nf a 
purtliaser; e.g., tiio existenoe of an open footpatli overtlw Vendomeed 
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BELATIVE DUTIES OF VENDOES AND 


CEap. III. 
Sect. 1. 


not point 
out patent 
defect. 


But must not 
conceal or 
divert atten- 
tion from it. 


Latent 

defects. 


property (r/)j or the ruinous state of buildings (i) ; or latent^— 
that is, such as the greatest attention {e) would not enable liim 
to discover; e,g., tbe existence of defects in a ship’s bottom 
■when sold afloat {d ) : it is held that a vendor is not bound to 
point out defects (e). 

But be must not, either during a treaty for, or while in- 
tending a sale, endeavour to conceal a defect, or to divert a 
purchaser’s attention from it : in neither case, if proved, can 
he enforce the agreement in Equity (/) : and in the first (as 
where a vendor, about to sell a house, pimposely plastered 
and papered over a defect in the main wall (rj),) the purchaser 
may recover his deposit at Law: and this, although the estate 
be sold “ with all faults” (h ) : and where there was a contract 
for a lease of a newly-kiilt house,” to contain covimaiits on 
the part of the lessee to repair, and the lessee entered into 
possession, and shortly afterwards discovered that the hoiiso 
was defectively built, spedfic perfoimance was not enforced 
against him ; partly because some of tbe defects were latent, 
and partly because, in every contract of tliis sort, ihm is an 
implied undertaking on the part of the lessor to deliver the 
house in complete tonantahle repair (/). Of comse, if the 
defects are ] latent, and the purchaser, having notice of them, 
takes possession, ho cannot resist the vendor’s suit for specific 
performance (/*), So, where tliere was an ugriH^ment to rent 
a furnished house, wliich, from defective ikiiiiage, was unfit 
for habitation at the time fked for the eommeiieement of the 
tenancy, the tfaiant was allowed to rescind tlie contract, on 
the ground that in such a letting there is an impliwl under- 
taking that the house shall he fit for occupation at the time 
at which the tenancy is to begin (/), 


(fi) OUfiM V. llnund^ 5 V. 508. 

{/>) (himt y. Munt^ 0-. Coop. 177; 
Kiutn Y. IM (^adogiuh 10 C. B. 591. 
(<‘) Sug. 

id) B(e Milhh r. Tea. 

N.B. 156. 

{0) Sug. % 

(/) Bug. 2 ; mo iSkde^ v. 
ton, 1 Br. 0.0.410; BmllY* Ait- 
wooif You. 490. 


(7) SfB hilcnn^ T. Dommi, 4 

Tauu. 7H5. 

{hi binder T, 3 Camp, 

506 ; MmjhMey, ik 156. 

(i) Tikkhhif V. Ckihon, 30 B. 
419. But MOO (kfnid f. Immdf L, 
E, 2 P. 0. Ill, 0t f «#/*#. 

(/.) V, 2 Gif. 20 L 
ii) Fmtbihiim, 2 Ex» 

D. 336 , imd mo bmik ?. 
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Blit «t Lftw, mlif-rt* I 1 h‘ pkhiliff, kiK»wiii|? iliiit a iiiiisatir'A 
uliidi loiidi'i’nl Iiih Ijoiho unlR ftir a nn- 

|klo\f*<l 111 ! ap«Bt i 4 H, lll♦-litinllill»i !«> liSiii ^ 

ttie liilisi!ii »Mi!i<l Him HjiHii 1 h tiAi «1 }?y tia* am! 

wli#‘t!a‘r tliuv \viv» mir to th> }ihum>, p*|>rM 4 Tjifjiir to Wm 

llial iliars* wa^iiot; a laapfritynt tla* TmuiI laM, fltal ihi^ 

HO tfuiii aMh.ii fur ai <!j>* a;„'rM*!jr hI to 

t.fko tla* lifMbo M/if) I iiiaooiah ib tko pl'ilufift iHMl<*iio Fil*v 
roj»ro-iuiitatioi4 aii?l flio ap altliou^h la ia,a 1 o nno, iVul ixfl 
limw li to lio faBo. But iloti iuti, tnaH whlh Lori! 

AlmipTiil t!io onii ho loiipT F* r p)!»l *4 ih 

nil autliorit) (^iK Jh a lati^r (‘asp in tla- IJoih* ot BohB, 

OHO of tli(^ Law Lords laid it down tliat If a n\un«‘ of 
n horioiis iiniHaiH‘0 iitfoding \m proporij, oiitnbfs tlio kiL io 
ail npait whn in ipnonwit of it, and w!au on hmi^ askod lij 
a |rtirf 1 iiiHor, iiiiioeoutly diaiLs its exihtiaico, tla* eoiifniot 
ifiight to lio avoidfsl (o), 

Tuasnif BrsjMHifB porturnmnofs tla^ dnsBaai in Corn/mt 
Y* Fouie would douFtkbs lia\p. Immoi in l'a\(Hir of tin* lobpo; 

Olid, in fa«tj a vendor (nuuof, althou^li lli(‘ osFifo Im 
hold KilijtHt to all fiiulfh ( /O, H’ly on ila* aid of alotirt of 
Ltpiity, if lio omit to dis(‘losn a iafuif d(d<‘{*t wldoli tlio piir- 
olawcr luH 110 iimatw of iw v}immp; {(j) : althon^di tlio mB af 
Law w<nild homii to Insm otlisawiw^ in tla^ alhonoo of 
fiaudAf tlio milo lio ‘Mvitli all fault h’* (a): and it lias Ihhii 
liold ill liii ladioii npoii tla^ aontnat, tho ropri '^fuitatioii 
of tlio apmtj if iiiudo m tlw oiilinaiy lourso ol («), 


U M. A W •F Blit H nnwuU 
implwl imdi i1iikin54’ MO Hwlfttmt 
of lui iinfjtniiHlMil luniHM ; Knih v. 
Jitui (Ww/fiii, 10 F* B, f»‘U , f k'iUr 
V, Pmuii, Mi L. T. 7i2. 

im\ Una/mi \. Fuifk^ tl M. k W. 
Ifb 

(«) Stn IfiisuH V FnUi)\ d Q. B. 

CjS, Jittni icl V. ! Hijlnh nuil Jmut 

SHhL lUmk, Jm TL i Kt. iW», 2<>i, 

noO sto Fmidj V. ‘i )Sm*L*C. 

(<4 Xutitmai FuhfiHff( (h.r, 7 h(t(\ 
2 Marq. lOH, U 5 ; Midhif^y. Mdln^ 
22 Ch. B. l‘il; uiol see tlic subjut 


fully dkwKiid in baf/ffihr v, inr^ 

n L. T 0\. 

ip) ^^UK. F 

b/) 7 ILi 410; 

y hhsh^f V. iUnkHuH^ lift B. IIU 
p) Hie Jn(i}hhdf V. Widfm^ 3 
raop. 170 , ImH; i in iffy. 

9 B. k V, 920; ruining Biabw, 
4 TiuiiL 779; Fifimm v. Ikkr^ 7 ) 
B. k Ail 797 ; 'Ftpkr v, MPm, 5 
Ex. 779. 

(«) Hee Cokmtm f. 21 L. J. ( \ 
P. 121. Bto hIbo Fui a it I v, Fuj/iinh 
hint Hietk mnl, L. 'll 2 Ex. 250; 
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RELATIVE DUTIES OF VENDORS AND 


Chap. in. is tlie representation of tlio principal ; Imt in an action on 
the ca'.e for deceit, tlie misrepresentation or concealment 
must be proved against the prineiiwl (/) ; bxrt tbe principal 
is answerable for a misrepresentation made in the course of 
bis business and for the principal’s benefit (/t), and if be 
kno^?ingly refer the purchaser to an ignorant agent (ii), 
or knowingly allow him to remain under a delusion as to 
a material fact which there is a duty to disclose (j-) — for 
there may be a silence w'hich is as eloquent as words (//)— 
this will be equivalent to misrepresentation. In a recent 
case at Law (s), it was lield that the passive acquiescence 
of the seller in the sclf-deooption of the buyer did not 
entitle the latter to avoid tlio eontraei ; and it wns laid 
down by one of tbe judges, that a vendor is under no legal 
obligation to infom tlio purchaser that lie is under a niistab', 
not induced by tlie act of tlie vendor (a). But these dicta, 
however applicable to tlio particular case, seem to bo too wide 
as a general statement of tlio law'. Many eases may be put 
in wMeb more passive acquiescence by a vendor in the self- 
deception of the purchaser, may render liim as liable in 
Equity to have the contract rescinded as if the mistake w'oro 
originally duo to his own contrivance; nor does it seem 
material, so far as the princijilo on wliith the relief is granted 
is coneomed, that the purchaser might, with reasonable care 
or inquiry, have disabused bis mind of the false impression ; 
though the want of proper caution may bo oiidence to show 


JJrounUe v, raniphtll^ 5 Ap. Ca, 
926 ; Mulhnsw 2ldla\ 22 Ch.U. IU4. 
Ah to tlie of tlie Kwtary 

of a company to make n^pia st nta- 
tioiiH, heo A " « Imh t. Sitt, 

Amc,, 64 L. J. 0. L. 428; lUmuft 
y. Lmdini TmuiUifp Ta,, IS 
Q. 111). 815, 

(/) IVr Lord Campbell, ?r dile y, 
(hkon, 1 IL L. a C15. 

{ti) Beo Jhit, Mniml Bmilmg Cb. 
V, Ckinmoad IL Co., 18 Q. B, D. 
7li,7n. 

{u) WUmn T. Fi^Ikr, 8 Q. B. U. 
(x) Boo mu y. mif, 1 stark, iU ; 
Mmtes T. Furl 10 C. B.50L 


(y) Umndu v. (\imphll, 5 Ap, 

Cl. 92), 950. 

(:) hmdh V. Un^hs, L. E. 6 Q. B. 

597. 

(tf) /6, COT. Ah io tlio disime* 
tion ivLieh luiH betri drami be- 
hvem the eoiicealnioiit of oxtriiiHit) 
cirenmatanceH tlio yaliio of 

tho subjcyt-miitkr of Hale, or ope- 
rating as an inducemont to a oon- 
tnud, anti tlie coacoalmt'iit of intrin- 
hie (‘ircnmHtanee<!i appertaining to its 
nature, cliaractor and etmditioiii see 
Story on Contraeis, seete, 617 
and on tlie d«tme, Fry, 



mon to kvli: 




tkl till* Tfinlnr viii^ iiol 14u*f tlmt 

lint a viinlnr U ii<»l avMii in Eijnify, to tkif 

ilif‘ prfipiTh* liiH iH'f'ii rnnaifly \alin4 at h 'ini j/r^'utly 
ilifiTi tlio iiitfiitlf‘4 piirilaH^'-iinnny ; or ilial tin* tomnf li?i« 
foiiipIaiinMl of tin* r«*iit o\m*-.4vi‘ < / o ; o? on tla* ^'ilo 

or lf*}i^o of a iiiiinn ilaif la* it, lotf ]i\^ 

[ilt[iii<loii(‘<l Ilti‘ A\<*iiniy iM i!iiprolital»l‘s 'sUti n tla* ini Ofijiir 
piirrliasiT or hiHluultlio oppoHnnily rjf i \aiHtii<iiioii i. 


A.s io iiU'UTiiln‘a!u*Ort mnl dofoot^ in litlo:— A vualor, 
fur as Ids prim Jhrir lia1ii!ii} In tlti^ r“^p s t U not iv'irall’o d 
or rosfriciod ly llio f(‘n}b rd ilio ooriiraH, mad prodm^* It? tho 
piiroliuMT all suoli doiiinimiPm^f titlo in lii-i pM.*»o,4on (di or 
power n> are iieooHHary, in lador to dfduee a mark* laid* tillo 
fortlieiwial or siipnloted ]M'nod; and mad inloim liim of 
all material faets not appat^nt thorofmfO, ’\Via‘tlior ii pur- 
eliasor^ where a go.od sixty— or now forf^— joam' !Hlo{,/ j U 
shown, can, aN a matter (d‘ rlpdit, nnle^‘^ pivdud(sl lo {(Uitli- 
tioiij claiiu to inspoi-t earlier title dei^ih than tho o ah tonlish 
isdouldfiil; hilt the hetlm’ opInloimeiiiKlo he, tlmt m lliey 
c'learly eonditute a part fit' llnAithx he is (mtithd to ifisp<‘4 
tlnin, tlioii^'h pinhahlyal his own oxpenod//), Tim 
however, ne(d n«)t <lir<‘fl attention to fh‘fe«tN4Ve, appan !it on 
tlio title diHnls (A), nor if> any inidhM' of which tla^ pnrchiLOT 
lias aetnal or iiii]di(*d noth'o; ffir insfauee, upon the sale of 
leaseholds (d, the sirinf^^ent or iinusnal elmiaf'h'r of the Hwe- 
Hants need not he nifaitioiud, as nofh»<‘ of tin* least* is not he 
of its contents. Thus, wlawe propmty was deMiihfsl fiaaity 
as held hy the vendor us assignee of u hii>e, tln^ piirehasft 


(/;) Jhkft T, Stiotder, 4 Dc 0, & 
kS. 418, 400. 

(d Maymmi v. tW UO; 

JtJityH V, ]Mrs, 4 (1i. 1), 448. 

((/) I Jarni. Coiiv. 60. 
{i)E(iuim! 8 Y. (l.G>op, ’ 111 ! ; 

and see Gikou r, 2 Y. k 0. 

C. a 542; Sag. 216. 

(/} Be© now 67 & 3S T, e. 7B, 
0 . 1 . 

(^r) Pm V. Lougme^ 4 Dr, 170; 


ttud Hct‘ Bug, 407. 

[h] Bug. 6 . 

(/} HaU V. II T. Uf>; /V' 
V. GmM, i Y, k i\ am : Uldhr 
v*. Mtumde^ I J. & 'W. HI , ismilli w 
Giipfun^ 7 lin, ISO; Vti/mMa V, 
JkiUH^ Ulr. Id* R* 10 H V. 
/Jm/, IH B. H5 ; //Vk/drim v* iKt’- 
nefj, IH B. 206, 206. Bf*c tkr© tbe 
dhtlniditm iH'twaii an ngiwnwiit to 
and an agt'cemeni to nnderiei 


riiiip, lit 
Sfit. 1 . 


Bo «»nt ^filitri,- 
.Will 
fc*f 

f Hh# d. 


Ah Ct nnftf r** 
title, 


On mIc tif 
Iciwlioldn, 
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Cliap. III. 
Sect. 1, 


Misreproson- 
tation ijot 
allowed. 


Leano, liow 
far notice. 


RELATIVE DUTIES OF YENDOKS AND 

was prcfMetl from oBjeoting to the iitle on the ground that 
the l<‘ase oontamod restrietive coyenanis (Z'). The notice, 
liowcYOT, must 1)0 explicit; and a condition that no rerpii- 
feition shall he made in respect of a specified underlease, or 
any other underlease prior to a certain date, has been held 
not to jm^eliide a recpxisition in respect of such a prior under- 
lease, ■which was within the vendor’s knowledge, hut not 
specifically noticed in the contract {/) : hut a reasonable oppor- 
tunity o£ inspection should bo allowed the purchaser (m). 

And there mnijt, of coui^e, be no misrepresentation (/i) 
upon the subject, or any artifice to divert attention : and if 
the vendor bo informed by the purcliaser of his object in 
buying, and the hniso contahi covenants which will defeat 
that o1)ject, mere hilmice will in Eipiity be ecpii valent to mis- 
r(‘preseiitatiou (o) ; unl(‘ss, inde(Ml, tlio pmxhaser enters into 
the contra(‘t aftm* having actually examined tho lease (p)* 
But even misrepresentation, if uninttmtional, will not give 
tho piirchastT a right of action, after conveyance, if the sale 
be with all faults” {q ) ; and tho pimkaser may, oven although 
tho case ho one of* fraud, waive his remedy by continuing, 
after disc^overing tho fraud, to deal with the property as 
owner (i‘) . But it must be borne in mind gcuf rally tlnrt tliough 
there may, in a partieular case, not ho enough to induce ilio 
Coinf to remind a eontraet, there may still he (piite iiioiigh 
to prevent the (hurt from enforcing it(^). 

And it may be doubted vhetlier tho alnne nile to notice 


(/) fhoHtHurr, N. S. 

117. 

(/) liliiitnh V. 1 E<i. as ; 

lif Jhmdir, ii (It, D. <it p. li); 
Ilnlfjrm ( V. JIhhI, 20 lit. D.m t p. 1 1 ; 
}{( Marsh (im( Lnrl Ginuidle^ Ch, 
D. 11, 17. 

[m] Mr riwJU \\ Mm Un^ S J ur. N. S. 

1 lOS ; and ste Ihjih v. WtruUn, Z Ex. 
I), 72, SO ; Momrr v. CuUmgi^ Z H. k 
K. 28.J ; Iknh of lulmd v* Bmh- 
fiMlmm Vo,, 10 L. R. Ir, 37. 

{n) St‘(‘ Vmi V. Corp, 3 M. ^ K. 
269, 277 ; ftad tlie judgment in iopo 


y, Omhwl, I T. & C. 10 1, 402, and 
(UMrt utnl. smd Hcf' Mosbumh ?. 
PhJhgs, OJur, N, S, 363, Ih Mmi- 
ido', 12 (1i. D. I31 , Ii( Mar Ml mnl 
hail Uranulli, 2i ( li, D. II, 

{(/) } light V. Bmhn, 3 M. & K. 
2H2: and (aw.s iital wpth, p. 
104. 

[jf] Morkg V. Vkitfing^ 20 B. 84. 
{(/) hir!g v. Vmrdi, 9 B. & C. 

928. 

(i) Vampkli f, Ihming, 1 A. & E. 

40. 

{i) Me M&iikiir, wi/wL 



PrKdlASKK.s PKiOU TO hilAl 


w 


ill tliA cane of a IniK* (p^noral m aro tlio in it in 
kid I woiildy it tli(» {|ui‘hfifni aro-^t in a Miif lor ^p(*« 

eifk ]>c*rfoniao!{is la‘ld to apply an to affVaf flio piiivlun^r 
lutli iiotico of any matter in a kuM* h not iu ii> iiatiiiv 
iiioidoiital to siioli tm msfrmuont O/j : for iiistaiioo, 

Biioli iinplkd iiofao, allliou^di <»\P to nioiMad 
on tlio Milo «?f llio toriin \unild al^o oxfiaid t(> a < ka <• of pp^*. 
ciiiptioii coiituiiiMl iu a upon tlio ^k of fla* iv\i r- 

feioiiO/); (Ji* \\ould oxluidlo li\ him ^uthuotin* o! Mikjpiai 
farts uJlritiii;^Mlif‘ tith* and j^lufrd in oah (furuant" fv/. 


It k ooiifrivrd, that upon tho pnrrhasr of an rsiatr iu pov 
MMOH, thoHo farfh (Uily aro wi far zM/f/v^z/a^ to irmlrr thrir 
dkrlohim* ohligatory upcm tin* vmnlory \\hirh ulfn I Iiin powrr 
to givo to thr parrhasar that which ha liai contrmtoil for; 
and that, if ho hny nilijVif to a known nVk, drrun},Hfaia*r4 
•wliicli iiHTruM^ tlir iiiori' amount of ikk in^‘d in grnrrah 
ha riatrd : for instan<*Oy it Inn hmi hold that fho gianfor ot 
a paisonal aiiiuiity, or hin agonts allhoagh kmnd to gi\o 
honest aiiswoTs to all ink^aiit qmslkns pat hy llio intrialod 
grantee, need not \oluntarily dihrlohe tile faef of liirf heiiig 
already under large peimniary liahilitiesc); for it may htj 
premiTiied tliai a peison, who is obliged to raise money hy 
granting annuities ih more or less involved: hut where tin* 
eonsideration for the annnify in a nrmmnnf iutereht hekng- 
iiig to the parthuMa*, the gmiitor k hound, in Kspiity, to 
eomniuiUi*ato to the pimdiixher the unhealthy statii of tlm pro- 
pmil mild //i/e rm (^/)* 


{t) Brc Siig, 7* 

{h) Sis Jmitf s. li fli. I). 

58H. 

(// Ie k L. 

507, n, V , iiitlmuti's iiii opi- 

liien that tlw Aoetriiie iw to filfane 
kiiiK e liart kia < anitsl t<}e fai , 

and W ‘0 XriihniiH \% ihhjah^ i 
203: aiid UhjU v. Mmtwij 3 M. k 
K. 2H2; but in VipioikM v. 

12 Ir. Eq B. 101, a pm ( r in the h aho 
for tbe tewaiit to cut tlrab* r wan luld 
to fall witliiii the ruh*, nre lOJj and 


V&nnhm v. ih. 207. And 

N<*turtliH as (m hew tor ladiMMif h 
hn«em n^MiMud its hh f» ^ 

tuHii \«udor aud niirditewr, 
pp. HOP, OHO, and i'Minn \\ itoap/, 
9 ih. 117; f, ilurhmd, 17 

v\u I). nr)3. 

(//) iHirlmgtmi IJiUMibH, Kaj, 
r>j0, 

{:) Mnnum V. jAdi, 2 E, & M« 

72. 

{a) Ikam t, VvQptr) 5 M, k C, 

270. 


fhap. III. 
itoif. I. 


WIj.i! f ii f !< 
ao* dal 
!'» tilt » 


thi purr haw* 
n lir-iiiJiu 
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EELATIYE DUTIES OF VENDOES AND 


Chap. III. 
Sec'fc. 1, 


Delusive 
reference to 
coviiiantb. 


Misrepresen- 
tation by 
vondot’s 
solicitor. 


His liability 
under 22 & 23 
V. c. 85. 


Inquiry 
slionld be 
made of 


So, if .1 vendor deseribo the property as let upon lease 
under certain specified covenants, beneficial to tbe reversion, 
but v’-hicli lio knorra eonld not be enforced, this would probably 
be considered delusive (h ) ; so, if lie say that there are no 
unusual covenants, when in fact there arc (c). 

The mere preparation of an annuity deed by the grantor’s 
solicitor does not place him in any confidential relation 
towards the grantee, even although no other solicitor be 
employed in the transaction (d). 


A solicitor, however, is liable to the purchaser, who Iins 
been induced by liis misropresentation to purchase Ins client’s 
estate with a defective title (c). 

And now (/), any seller or mortgagor, or liis solicitor or 
agent, who conceals any seitloment, deed, will, or other 
instrument material to the title, or any inenmhranoo from 
the purchaser {g), or who falsifies any pedigree, on which the 
title does or may depend, in order to induce him to accept 
the title, with intent to defraud, is guilty of misdemeanour, 
and also liable to an action for damages, at the suit of the 
purchaser or mortgogco; hut no prosocution is to ho com- 
menced without the sanction of the Attorney-Genend, or, if 
that office ho vacant, of the Solicitor-General. 


We may also, in connection with the above lu'ad, observe, 
that a purchaser siiniieetiug tkit a tliird peiwnt ha^ a claim on 


{b) Tlinf-v. Woodin^ 0 Ila, 621, 

(t) Amli'fW V. AitkeUy 22 (Jh, D. 
218. 

{d) Adumm v. 2 B. & M. 
72. 

{e) Sug, 6 ; Amot r. 1 T. 

sen. 96; and see £im$ t. Biclntfiy 
6 V. 198 ; v. Stuart^ I Scb. in 
L. 227 ; Vrai^ v. 8 B. 427 ; 

blit BOO also Tijkc v. WeB^ 14 B. 14, 
10. Sw, ill (joimcotion herewith, 


Whiumn v. MmifWif 10 B. 120. 

(/) 22 &23 V. c. 85, H. 21. 

Me lord ahdiiiii, 10 Cli. D. 805, 870. 

(ff) The word ‘^niorfgjigc'e'” is in- 
ad veiieiitly omitted in tlie statnto; 
HCt' now 28 & 24 V. e, 38, s, 8, As 
to wbetlier tbe coneealment of an 
ineumbnmeo prior to the stipulated 
ijornmencment of title is vitliin tbe 
Act, see Bmitfi y. 13 Cb. D. 

148, 151. 



pkior to i^alii 


Ififf 


11i»s o4atfs dioiiH (/o, iii ili<* of wlintN-sts {ulio niay ckifi. iff, 

fal\e ijotis of wliiii pa>h<s) (/i, iiH|uin* him ^Uioiiior 
he (lif‘ aiid tho amoimf of tlio eluim; ai the .^uiiie tiiije 
fluting his ifwii iiih nihai to piirehisie i //} : aial if h{e*!i jifivoii 
deny the t*\bti*iie»‘ ol the (‘laim, or a^M‘H that it ioidiiieiUo 
a ^|H‘ekl Mmi^ he uiil In* Inajiifl liy hi^ denial or rfioii (/|: 
hilt, altlioiieli houml to aiia\er h at all, a inortya^vf*, it 
wcaihl appiar, may dMline te answer, nnh lio' 
pureluNT filler it) reiliMiu hiun///|. Ihit it hai Immi moiv 
reeeitily liehl, that where property «afmof he ohlaiiiod, \\Iflrrit 
a partinilar pifMin saino’ ^ihetlar he tlaiiO) it or not, ii U 
Slot ;:»uffieieiit that he hliould hold iu^ toii/mo hal lie mii^ 
fctate exprtudy whether hu ehiim.s or no! iaj. 

Ho, if the iutereht eontraeted for he merely t»<pdfahltN the fmneiy aul 
piirehaw ^holild ini|iare of ilie fnideos in \Utom it putki*.!!,,! 

whether tliere im* aiiv nml wlail iiieiimhiiimeH ; imd* on 
eompletioii, sliould give thmu notieeid* llie ^aIe; and tdare 
ail listen'!!^! held under a dematiM; tiust U pur^hiood, tlie 
inquiry and notiee should ho made of, and gi>eu to, the 
Iruhteeisof the original truht, it the pro|ni*ty remuiiLs iimltT 
their eoiitrol(a); and, though not iiLtidutely neeih'^iry, if 
dedrahlo that in e\ery laso the notice should foriiuil i y). 

Buell inquiry aud noth e are advkihle for thu i^^ihe aa well of 
avoiding litigation with Iiitims ai^of diM^overingtlm exkeiieo 



estate in land, no priority is ohiained ihoroh)' ('/)« 


Tlie trifetoes will !w liahio in Equity if they give false Trantw liabk 


( h ) Bug, 7 ; Ihhii&m ?. RkitH ) ‘i 
Wni, t)5l. 

(O Ihji V. Vtdm., <l T. B. 7 nq 

Umiuuiih Y, t Uawip. 11-; 

Wmd Y, I (j, & K. elf). 

{I j 2 Vuio 5*il, 

(/) /Uii'wje V. 2 Br, C. i\ 

38$; and mu Mum \\ lUdaU !^ 6 V. 
183 , miillh' |). iUn\ 3 V, ^ B. 111 . 


{m) iSir Ihujjhn %\ IhgnfiM, 2 Y. k 

VAW. ;rja. 

(ej U 23 B. whvj 

tkj Ktraiigt r visUol lutli iHmlm 
(o) V. Ikmluu^ 3 ila* 6t^n 

BiH In V. Ikuidtf 2 K. k J. (>3L 
(fi Ihid V. !kmU, ;l Cli. 48H, 
OMTOdirtg lii tflect Mt Jimm's Tmdi^ 
5 % 88. 

rd p. 943, 



110 


RELATIVE DUTIE>S OP TOHDORS AKD 


riiap. III. 
Sect. 1. 

for falhc 
iiifonaation. 

Purflmsc of 
a loifacy (n* 
fiiiiii iii Court, 


Se( titm 2. 


As to com- 
meaflitory 
fetal (»raeiitH b; 

Vendor not 
'bound by 
mere puif. 


iiifonnatioiij either fraiidiilontlyj or merely tkroiigli forget- 
fulness (r). 

In (Very ease tlie piireliaser of a legaey slionld inquire 
wlieilev it is fr(M‘ from all daiins and demands in re&peet of 
tln^ testii tor’s estate (s) ; and, wliere the fund is in Comdj the 
assignee should obtain a stop order, hut this will not give 
him priority oyer an incxinihram^er, who has alrindy given 
noticH' of Ills charge to the trustees (f). The mortgagee of an 
iindivid(‘d bharo of a fund in Court, who has obtained a stop 
order on the fund, lias prioiity over a bul)S(‘quent ineum- 
])raneer who obtains a sto]) ord(v ov(‘r the share, aft(v it has 
he(m carried over to a separate account (/(). 


( 2 .) As to commendidon/ and other Aanikr shdmenfB hj a 
vendor. 

It may he laid down, as a general rule, that imte (‘xprt^s- 
sions of praise or affirmations of value, such as, that an estate, 
sold as a remvvahle leasehold, is “nearly ecpial to free- 
hold” (r); that land, in fact imperfectly watered, is “un- 
commonly rich wat(‘r-meadow land ” (//) ; or that a house of 
mean character is “a desimhlo residence for a family of dis- 
tinction ” (z) ; will not, however ohjtvtioiuihle they may he 
in point of mranllty, rcndtu* the contrarf voidahl(‘ hy tlie 
pimhaMv; aliliough thoir tcndfmcy would douhtloKs he io 
iiidibpiN* th(‘ (hurt to cufon'C bp<n*ifi{‘ pciioriuaiuH^ at the 
suit ol th(^ V(‘n(h»r. Thus, where the of a quarry 

stated that the linuNiom* in it was “fit hv the London 
marlot “ (iin exjav^sioii r(*rtn{‘t(‘d in the trade for hme d tlu^ 
h(*bt (pialiiyj, iuid it vas in lad of a ury iiiferior deserip- 

(;) Ihirmh<i v. loil^ 10 V. 170. and coftHidcr v. S Ribs. L 
S«*C!, too, tShm V. 1 D. P. is, {u) LtsUr v. TuM, 4 Eq. 462. 

J. US; Jlmnjx. 2 J. A H. {j} Ftafm v. Ihuune, 11 T. 114. 

1; lirmuht v. Cunipbdlj 6 Ap. Cd. {y) SioU v. JDaism, 1 Si. 13, ied 

935. qimre, 

{$} Nohk V. Breify 21 B. 499. [z) Mdyenms y. Pafc, 2 Mol. 

(t) Liumj Y. Emdmg, 23 B. 141 ; 587. 

B(vj y. i)(n/, 1 T). & J. 111. Soo 
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fioii, it wfis lliis ilioiixli riwp Iff, 

rm jiiirt, a bar bj a ri‘«* f<»r ifir pi'ibaafiaii* ^ 

Sfi, nil iiiilruo sfatfiiaait hy a Olaaififli iiia4^ in ipni*"' 

tlmt Ilia wUt h ^va*s ua> ni 4 Aimp, 

]i<‘M fatal ill Equity s/^j, and a liK** Maiuinnit, thd 
pri^ptaii i*- inau Inbl h\ a \iry tb dnibla tfinuf af a r^aif *jI 
4011/.,'’ labl Milln iud f.,n‘ouiiiI for i»Mi^4nn(f , Eaii in 
C‘:m*!i (d w.^aiuatisal niis*Mat»annii ^4 

nniKo ilii‘i‘*^ wan in tb^ '' \\atu-!a«a<lou <a^fa lino ibusoii 
ill ^diioli would ]»n>bably not now In* lolbmnl, 

And tlio riiln^ pnrlmps to anv Mtnlonionf In ii lak'is ^ 

vmlor, wMi is o<|ui\alnut to ainoni i‘\proHdon ot‘ lii^ onu tnua-Hf iO- 
opinion, and dons not anioinit to an a,HS(‘riion of an iiidopoii- 
dont and awiulainalilo fart ; hucIi ns, a statnmad on tbo mh 
of nil fid\WHoii, that an avoidanoa is likoly to m^ciir 
sooiE’ <‘f munvablo l«asf4iolds ibat tlio 
lira* payaWo is ‘^Hniidr'(r): if a puivbav'f (*hoos<^ to ivly ini 
tla‘ voiidor h Opinion as to ^Uuit is a small fiinn or a pioba- 
bility of spwJy avoidan(*o, lin ihm ho at Ids {stIL 

So, wlioro tlio puro]ms»n* is awaiv tliat tin* Tr^ndoEs luudn- wliulitk 
toiy Htattmiouls an* in find iiiitnus and ynf mitors info tbo 
^‘ontraot, tbo iiia\im ** wrr// rwp/ar'Atpplins: as \Uioro pun 
perty was dosiTilnsl as Mtnndin^^ on a lino \nin of anfliraoifo 
coal A and it was witliin tlio piircbahor s kitowlndgt^ tlmt it bad 
been worktnl, and was idunmt cvhauhtod (/)* 


But, hi Bpiity, w'lioro on tbc side id a lifo infnrrsf, ilw rjloHii 
piirficulaB dtwTibod tbo ioniint for lifo ms a \ory bonltby 
gontloman ag«*d baiy-oiglit, lifo was insnrnblo, and 

an iiiHiinifuiJ guarantood at Iho guinom^ pa^ mii,^ mid aiwliiiwmibla 


W V, Svmh^ 2 J, A- IL (/^) himH^uai/nx. iiump^ 20 L, T. 
46(1 tliiH »\iw* iw Ik mrrstw 0. H. liO, 
l>«iiti(iary ilikli lApiiwk* a puttnig (f) iSnnih ?. Imd h<^ptrtp 0),^ 2H 
nfM'C uktwi* httttoamt from iui"^r<.v (jh. iK 7. 
j)rt‘«»unakti ; awl f 4 <‘t fuOkr as to {//) ’itnuerw a Mrr. 704 * 

mlsrciireseatatioii, j»il, pp. SOB d {ij v, Bumm^ !l V. Ill, 

(/) fUhif V. B. 410. 
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rj:LATIV£ DUTIES OF VENDOES AND 


Chap. IIL 
S(<t 2 . 


As to cove-* 
Hants. 


Ab to coBKer 
of charge. 


Valimfion 
of estate hy 
Buneyor. 


it fmiH'd out lliai ilio vianlorh liacl rori'iitly insiirefl tlie life 
at a rato Hum por ernt., laii exapediiig tlio 

ralp iMLilly {-liaigad on healtliy IhfSytlieir Idll for fcpeeiflo 
peilouiKtiKe ^\as dismissed with costs, altlioiigli tlie piu’cliascr 
admitted iliat he loiew five guineas to he more than the 
xLsTuil proiiiium{//). 

So, on a sale of property on lease, a reference to the existence 
of coTenants henc^flcial to the reversion, hut which, to the 
Toiidor’s k 2 K)wle(lg<^ cannot he enforced, would prohahly ho 
hdd to h(5 deceptive (/H ; or a Mso statement that tliero are 
no iimisiial <'ovcuants(/). So, on a sale of a reversion in 
jUYjjierhv, suhjed. to an annuity, a condition tliat a reeital 
in a lonner de(‘d viiiili stated lliat the aniniity-- dchcrllicd 
ineiely lu a hie annuity laid not hecn daimed for 
tweiity-tmo y«ai> should l)e exidt^inn of its having deter- 
mined, wliertan, in fael, the annuity was for four lue.-., and 
w'as charged mcTely on tlie ri^versiou, and was iluTeforo not 
(laimuhle dm*ing the period refen’ed to, was held to he unfair, 
and void (/*). And it may ho laid down, generally, that if 
there is anytliing in* the natino of the tenancies which affects 
the property sold, tlie \<mdor ishomid to tell the pmvhoser, 
and tliat if ho falls to do so specific performanee will not ho 
decreed (/). 


And a hiki statement, l>y a vend<u‘, of an iiidepoiideiit 
faet“~«s, flail the piojieit} has heui valued hy a sui*\eyor 
at a ,^pi*f iiii‘d aim— uill, il rell(‘d on hy tlm pimhasca’ 
eiiahle him to a\oId the ionirart at Law and in Eipiity (w); 


(//) JJunlu/ V. CuUihs, You. 317. 

(//) Flwi V. 9 Ha, C2I. 

(<) Jia/oin. Jato, iiCh.D 21b. 
[L] Jinjsdak y. Mm^ o D. XL & 
G. 103. 

(/) Seo Y. Mmmi'r, U Oli. D. 
588. 

{m) See Ckphmn v. hlnlhh^ 7 B. 
146; and cf. MqoU v. Bndhng^ 48 
L. T, 216* 


(/d Jliitun Y. 1a^'u\ 3 AtL 38G ; 
SiHttU JftA > d, You. 407, Jii-> 
U(U(i SW/, t> C, A T. 2 ui, iW- 
195; Sag. 

1; Ibui liiOtdt Y. 5 

Ha. 29S; Ihh y. ?3ym, 2 D* & 
Will. 1, 150; T. Ilmi^ 20 

Oil. D. 1 , aud sec pariicularly tlw 
obsmations of Jessel, M* E., m 
Attuood Y. 



pUHeiiAf^Eits vimn to 8ali: 


and pn'liajH^ un miloii Idr d5iiaaj?f : hii a 
ii(,i ILiTi io \bh n«1ion for tlif> a -utiouliidi 
H tliiffl r nil itlif o d a jiM iilpd '-uui lor tii^* t daP* * pK 
lin d*di nu id, Isou^ \rr, that \u!l '* a -j'* ' dad 

iiNoiji** |fi uii • iiinii i]|i I iiu.ildin'f Ji i.ni ai3i i fniiid^ 

a H,iitraf t, uuiilil/d npp aisii t 3 n«l'. u.induh aih^ Mipphi! au 

adiuii ha* th* fijii ny). 

Tlio t\\o lurmu* of ilio ihi’is' laMo lad olfir»d f > • ni to 
1)0 <lt ihmid ImMmj hir a ]iiiM!i; tnniulii n. .oSf !d<r 

tiio ojtiiiiJdi ol a ■!{r\.^voi‘ to hidi« Jo uai ihhu hi/* lii ‘ 
liiarkt f \al3io ol tho pru[i<i1v, nllhou;j;'I{ !a* iiii;^1d lu aipi-ioul 
<0 attuah little iTapaiiauie to tlu* Imi ulia'la im iudi\idiiui, 
po^hihly iiiialo lia*liU^ and a'u.ii lopanhnl of; thoiipdo nr- 
kiidy, 111 ilio citod vtH\ tho puroliaNr h'oius to lia\o liaiii 
din'itly iiilluoiiMfl by f!io mi ^-stnioiuout : uiid ?u<li a 
I'tateiiK id mould |irohulil) lio a ihdVu« r to an aotion for apn ifa* 

JH rforiiiaiiua 

Aitd a fuLa hlidoiiaod that a ,s|hh iflosl rout h paid for llio 
{iri‘iiiiw‘4 (/ ), li:h hof ii hold to auhjt « t thJ h laha* to mi m tiou 
III Lam\ aliliou’d^ the piio ha a r did iiol roly ou hi^ rh\h iiifiif , 
liiit iiiiido iiinuino^s of other pir'Oiis; mho^ it U piosiiimil, 
a! ill doeoi\i‘d liiiii. Nor, iu a ium* ot Umuh n iho mlioii 
ni\iosmrilyliam4 hy tlio faat of liinhauiiff paid tlm pimliahi*- 
moiioy ill 111 ! action for Hpoiiiie porformant.o (ni. 

And tlio Htiiiio liahility in Iioiirrosl hy a Mlniiiffor, mho, 

troiii iiion‘ uaidoiuiosH, iutoudhig to doalva, ultlioii^di f„f miM-rtUO)- 
mitlioiii any \!o\v to gain, laakn a kU^ ivpp *niiafioii 
a piirehasonih to t!it‘ \aluo or r<id of tho piopmdy: nor is 
it liiatoriul that the hiIo U In audioii iudoad of hy piivalo 

y) I'miili f, h / / V. Pallia IIIH I 

{p) i; I AU. 1 ( 11 , Jf h u \. Vooo, a a. i\ ai‘i; 

id* oj. u iIm ii \ jfii/A i, o Q. a, I s. 

{q) (JaLihi v« Ihiif u ^ B* (d \, 2 KM|a 

4 <t], 


I). YOL, I. 


I 
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RELATIVE DUTIES OF VENDORS AND 


ni- contract (/). Lord St. Tjuonnrds sujb (u), citing Sir W. Grant, 
^‘In cas(‘8 of tliih natiTO ii will bo feiiffieiont to sliow, Lst, that 
the fart as reja’csentediH false; 2nd]y, that ilio person iiialdng 
tlic* rcFroFcntation had knowledge of a fact contrary to it” (j). 
The rule is more l)roadly laid down by Mansfield, 0. J., 
who says, that signifies nothing wlietlier a man lepre- 
sfaits a tiling to be different from what ho knows it to be, or 
whether ho makes a representation which ho does not know at 
the time to bo true or false, if in point of fact it tens out to 
lie false ”(//) : and the better opinion seems to be, that, in 
order to sustain tan action for deceit, it is snffieient to show 
TliorGmiwtl)o cidml fraud; consisting in cather an assertion (with or without 
wnhie, ' motiYc) of wliat the party knows to be false {z)^ or a coinmu- 
iiieation, for a deceitful or fraudulent pm|)Ose, of that which is 
in fact false, and which, although lie may not know it to be 
false, ho represents himself as knowing to be true {a). 


And it has boon held at Law, tliat wliero a man, by his 
words or ccmdnet, wilfully (*auseB another to believe in the 
existoneo o! a eortaln state of things, and induces him to act 
on that belief, bo as to alter his previous position, the former 
is concluded from averring against tlie latter a different state 
% 11 V\ak 0 as existing at the same time And in Ecpiitj^, 

gcwdfiH where a straiigc^r has by such a fraudulent misrepresentation 

Ssltion. induced a party to enter Into the eontniet, ihe (biirt will 

compel him to make good his misrepresentation to the best of 


(/) JkmkU Y. Hplulsj 2 0. A K. 
640. 

(«) i. 

(^) IhimwcH V, lody 10 Y. 470 ; 
Lale V. JSruih)!, 8 1). M. A Q. 4 10, 

(y) l^ilimuhr V. Fnith^ 3 Camp. 
606; and 8oe Xniik v. Wdlymn^ I 
Br. C. 0. rnc ; Ikp. nur, 3 V. & B. 
Ill, and ramoHY. Moij/un, 2 Br. 0. 
a 388. 

(z) See Lord OampboE’s judgment 
in JFtid&Y, Glhofif 1 II. L. 0. 633, 
and cases n, (a) ; WtUson v. 
Toiikmf 15 Jut. 1111, 

(ff) See Admmm r. Jarm^ 4 Bing. 


60; Fadein\ Framivi, 3 T. R. 51 ; 
ami 2 Sm. L. 0. ; cm(\ 

C'itedDoiigl. G32 ; Fmvtii v. Mmumk^ 
12 Ea. 6, 11 ; Foahr v, Churla^ G 
Bing. 306 ; CiJiktiw Bmnm^ 8 Bing. 
33; FvMl V. WuWr, 3 B. k Ad. 
Ill; Skrtudiiip V. Fiouni, 2 Man. 
k Cr, 175 ; Fmman y. Cuok\ 6 B. & 
L. 187; T(V/krv. Jstoi, 11 M. & 
IV. 401 ; Mmis t. FdmmiiSf 13 C. B. 
786; T. Jfdwwd, 16 0, B. 
781. 

(6) Fiehrd t. Smn^ 6 A. A B. 460, 
474* See, too, Bkeplieri v. GUkipu^ 
6 Eq, 293, 



PURflTASERf? PRinn TO .SALK. 1 1 ■'> 

luH aliilii V (< ) : nn'l C'DiliKi wliicli is (iili'iiliittsl to iiiilnoon (Inj!. TIT. 

* ^ t» lit!* 

fulhf^ iH It) iii’Uinl muy, if vAvhI r,iu Jijniiii! i/i ... » * * 

a frii!i<lult‘ut t‘Yt‘n t!atu|:h tlfr** rii;iv 

Wii 110 iiit»iifi«iii a- ^',/A on fall iniuiinn- 

fioii roqiiiivfl, dot nuiuil , whnh air kn-tu*n !-) kr iiMii- 
fiririif, arr fiiriii?s1ii4 a-, confiiiiiiiii: it ul j, A 'uit in Ivfuify., 
in ilir iiiiturn Ilf aiiaiti<ai |nrni}-r*pr« rntnlltun i i an 
to llio ( 'oiiiiiifjii !,.iw mlitni frr m it, anti i-* ;iH\rrin .1 lo iLr 
wiiiir pri!n*i|iltN (/ 1 ; ‘'nn-ro iioihIUi ! o -uiv oi wntirinl LAs 
Iiow«‘vnr iiiorally anuMiraljlr, t!mi nuHli^ilo lar 

iiiiglit 1 k‘ ii ground in a proper proundiitj^ at a pof'f liiiio 
for Hotting ahidf* iiu nliotnniit or piirtlia^) of nliaro'Y loriih no 
gi'oimd for an notion in t.lio tiaturo of an notion for njkvpro- 
Ht3iitaiioii» Tli(n*o iiiunt l)o gonio mdive iniK-Htatoinont of fnr|, 
or, at 111 ! cventHj mnfli ii pariial and fragnimtary Hintoniont of 
fart, «H tliiit tlio witWiolding of tlmt wldok k not i4attA 
makers that wMoli in ntnlod alr-^olnfrly liiil it 

would proWdy now lio held that lliin ^tatr|neIit rd tlielaw 
riHjiiire)^ iinulilieation, uinl that wheiv therr in a duty lo nuilo 
diheloHiiro, an in tlio itrdaneo ahove gi\ inn and a man !n hiniirh 
of that diityrmnaioH whaii, with liaMideiifion of indiiriiig lint 
other pai’ty to mi upon tin* belief that tlie ivanou wliy he did 
not Hpeak yviih beeaiiHe he had nothing to sty, lie in li.dde lo 
an atiioii of dee-elt {g). 

A roprofteiitiition that a man k ablo to atmwer an oldigution (IrnmniAtai 
is not binding niilei:i^ in waiting (ff), 


(f) IMifun! V. t7 B. Oa» 

{(!) (.hilfkin ‘0 T. i\o/» IhuMimis 
#f. IL a, III h\kJ, m; Si IP 
4e. /O i% til/i ^ 

1 Dr. & H. *n? 3 , ’wlikii HH 5 an 
wlitti eeiM <’aliiinit t.r iim!»ijruify will 
amount n» mittripirj^eia.itain. 

(i) Pid y. Gum^i L. Jt 0 IL L. 

p, :riO, 

(/) Fvr Lui\l Cairii;^ in hd* v, 
Gmu^^ ifU mp}is p. ta‘l; «inl 
Rahjmft \\ 20 Ch, D. 1, 13; 


htmfh Y. rhubid, 20 Vk I). 27 ; 0 

Ap. Ca, 1ST, 

(f/) iUi^tnhi Y, GmphiS 7i Ap. 

Vl 020, % 0 . 

(h) 0 tlir. IV. f, II, 0; no 
Hahhh V. 7 A, k B. Ht#; 

fSxiiMH Y. iinihfs A* k I'T 1)7; 

Ikiint/ Y. Sfu/ilt‘h% s> nini.(. N. iX 
HI prijrmtiiOitiriH ul ernlit of 
u firm, Isy a partner) ; iiii!! u t Stuh 
pk V, i Ks., Ti ; awt luhf 

10 Sc 20 ?. r, 07 , M, t 
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mATIVE DUTIES OP VENDORS AND 


Clmp. III. 

Hict. 2 . 


IkN, s( iinKi!;.' 
if>iitr,}« t in 
lltiiiity. 


ottir 

and actc'jit- 
aiico. 


Wkdv titlii-r of tliepartk to tliu eoiitruft kb proeiirc'd tbo 
otliorto ui‘it‘ri!iio it Lyiiioaii.^ of ii material iinbiv|ir(‘ 'oiilatioii 
oi*.,urii u uiiuvalmnd <;J a matiriul fiid as ri fiairideml k 
E<|idiy to a iiiitoivpi’t'.^tditatioii (/}, tlio Court wfll 

iioi ijoi'dj (loolii]{‘ to kit "will ovoii rfskdj tlie 

(oiifiud(kj it sooias tlu* party dofrauded ckd to 

lia\o lla 3 iiii’^ivpiVMaitatiou nuidij good(/j: and, in a Riit 
Isya iaiivlia,‘'t‘r 5 will dIroot Ik depo,'«it to |jc rdiuiiedy and 
dec'laro a lien for it on tlie property (m ) : Ijut it eaiiiiot 
auard damages Ly wity of oonipiinafion to tlio pluintiif 
under its guaral jurididion (n) : nor dui-s Lord Cumiri 
AH, id ki 11 Viet. 0 . 17 , apply to a iao‘ wlmv iho Miit knot 
for tlie sjii-Cille peiloriuaun*, Imi for t!io of tk loii- 

iiuet; and tlie Jiidaalmo AH , allliou^nli the Courts 
Isavo pfUM r to admiiuH^r all Lind* ol relu ! ion it is plain tkit 
tkro u no .mC (a!iii\f‘ to damaf^o*, wliert*, a* in tlio 
pr< 111 Oil r, thero wa.- none kiort‘ tlia Aik. 


‘\\la*ru au (>lfer to purelmso lias liecm made to tlie know- 
ledge of Ik vendor on llie faith of tireumHaiieefe (‘uiineeted 
with the pn#peityCaiid thf'b{‘ emiunstanees eliange ktween 
the maldiig of the oiler and iL aiia^ptaneo hy the vendor, it is 
ctmc'eived that the vendor is hmiinl to diselohe the laet and 
nature of the change, ami that if he aeci^d the olfer withoiLt 


(7 A'lt. lUift 

ik iiiitilMniMi of Ui«‘ oo 

7on ' i V. / l! \ H Hi. Ih; 1< 
|o i-U, uli( ro Loll JuOiM J 4 U 1 H 
ln< I'i down Ui St (lo (Vun will 
“wloi* n U i!U( ! 

IksH ior u I'l ii tn avail Liiii- 
tlio !» is 1 aL.aCa.t 1 wlia^ 
lio In, okiUnr’ l>j lin ml 14 it- 
Fcni.Ulf Ji <ir ntiii talmt nL 

(/) H)o T.nti' V. Ihuhtf^ dii. 
L I; ]/f( itd'^ )I* / f L, Coo]o 
aih ; Uin'f \\ I> f/, 2 K* . 2 JI; 

Uhls i\ Id; 
iifjk u IhiJf a Si. fwO; J7; i<if! 
V. hihjf, t> V. L V. 202, o''!. Ill; 
IFtide Y. I II, L. 0, CCa, 


OSa; 1 1 ). M. & 0 » 

UO; / fOAoiv. Jihkii^ds 17 B, 05; 
Jthi V. i,i hilfoh^ a 1), M. & G. 
120 ; BuU.n V. Shhm, 0 I). IL k 

i\. oi; (<h ^ Hi 1 , Wa lUuiiShhk 
k ^, 10 . r. A d, h7\; ^th 
}l * >s». ‘ . /O 4 , V. Mhtijnuhjt^ 

1 Lr. (.V S. ,ii 4 ; I ihH \, jUliu}^ 
h ill. ils; 11 

L. U. If, Mi. 

e’j UtU^'iHi V. llnUiUi^ o Ii. & 

I OiU. 

4 iau ' > X. I V W, 8 CI 1 . 118. 
On { s/ i f , 11 Y. 128 ; 

/So / ij \ , J 'n, a },L k V. 1, 

; Su J/'^ni^r.J^n^, 29 GkI). 

725 . 



vniini tc> N\Lr, 


IIT 


fo, f,p(u ijii. will r*4oh‘-‘l, ?!r ih^ tnufiTii f 

f y/), 


ni:p. Iff. 
a « t, 2 , 


ii!iy H]» Ir^ p ?i1u uW'Wt 

firm ilimu f'l’ M^i! Itj jii* IV wjIv r vj i,] |l,ri 

riylit tn iv-fiiid it hp; Lut 11u‘ iuh 5 #!» ir, 

aiii^»!uiliiiy, IB fa^‘^ in n lawnuih.iM 1,;^ r !■> 

it'Hif of t!ifMint:!iii!l <vBUvii, ’aImi su. I t *v‘ ‘n,\ < “'a • ! : 
hiinUi] ’\\itli sifaul frauds i. Hu! m tl s!mB‘ m| 1/j .td 
tlia ruiiil v,ni ni4 « Bluiuin u <ui! inriluMli I‘\. ry biuI * ii.t !- 
luli«.u oi tip Mu.ilrud, « \* }tf [Hilt.ijw hi VI ‘ nlu iv ull'*w 
li to iviiiuiu ill !!iu doHiuliurM tiii^Iii projiuliv tlu* 

plaiiitiirM iiih \M), 


How ?fiiflil<Ii| 
rffitr i< f ffi.!| 
h' •:* t lip. 


Tfilif^ vendor pivoiira paymunf of n dopo If fr-aii lliu |»iu% Vitt«?orV 
(•liuv‘j‘, 1y of a ful^o aiul IrundiiHoii ypiuv^^uiljtjrui us 

to Iho ?tjj|o of t!to |»ro|MrH', lut aiyy, it vmiv h* nunidod of 
oHtainiiiy inoiioy liy fulsi* prtd«‘iviv (/i. !* 


T!u‘ ^inno niHs ns to fn!w or don‘]4iv* difiinnds rddds Mi^^itiirt- 
aro apjflifvblo to i\ uudniof lisi^von iiulipd'iu! sli 
appllvsf 1011 io n ootdiiHl tni iudi^idnn! and u puMio 

cv!ii|faiiy. If a p^'poii lauHvii iiuluM'd tofuk'' i-Iiao t jii a 
(•(Ui!|Kiii\ lyiiiiiiD'i of a fraud, \vliuli is in {oinf f;f isw l!io 
fraud of tiio (‘oiiipaiiy, h** nmy ropndiato tlio duirf a diofwivii 
liimsolf mid tlio ooiiipaiiy, tliou^di a ♦ iv^mdu-ndifor* Iio \U!l 
istilk iiiidor ilio proMiit sioin of windhiy^ iqu liuHIo fo Iv 
plaood on t!io IL4 of iontribuloruv iff). Tlio iiokt, laov \n\ 


(/ ' a* 7V/.U/ V. /vo/,7j I la *1. 
4 H, ai S ; Jii, i< I V, Lothhn / /V- 
n/iai’f M> Hfu V<,, H I h, 

J), till; Mf 4V(U/^s4 / fiphiUH V-;., 

nvk.ii m, 

(//) Hoi (}ih y. .1 1‘. W. 

2 ^ 0 ; V/B 4( iji( H V, ,M' ‘ <i /i, *i V. o u. 
12 "); ?, 12 V. UV), 

Ihnh' y, (i’/j'/ioa I B« ^ B. 'IV); 

V* /<V)ow,<7, 1 A, k H 111; 
Jtiifmi V. Mf, fiV, k It 4il, i;iJ; 
l*lm( V, llW/tii, U Ha. til8. 

(d Jk MGHtimnmj v, 7 


(V 0 - i, V. ^ / /, i II 4 M, 

'i’)l ; i)u V.-l '.a fnirplM K'li 

0 ! /"') Sfij , U V. I2n; liiU h« d 
/ f 1 h'fff>}h Vi, I//- 

HiiumU r f L. T. 2ra. 

[f] Jit f, V. 2 4nr. N. H, 

of Ity, V. 

/Vf/air/, it 

(/) iiofhf^ l\ iK (if Vifo mk V, 

Ju.//., h K. i 11 L ‘tU; AV 

Utiif Mmunj i\h, 2 ill, UiH, aO‘j ; 
limn V. AVu/u InintHUHt Vtu^ 3 Cii* 
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HELATIVE DUTIES OP VENDORS AND 


Cliap, III 
Sef*t, 2 . 


Jiiijocmt 
liiisn pr< ‘^on- 
taiion IhucI'^ 
ill K(|iuty. 


Section 3. 


Am to cfm- 
c#‘a1mont, &e., 
l)y |)m’elia8< r. 
He Tifcd not 
dinrlow' 
conceiiHl 
advantages. 


to 1)0 relieved of .slinros on the ground of misrepresentation in 
the pTospooiiis, stands on a diiforent footing from the right 
io inhoind an ordinary eontrat't. Tlio shareholder who seeks 
to lie distharged muht liavo done two things: lie must have 
repudiated liis eontraet, andliiivogoi liis name off the register 
of shareholders, subject to the c|uaHfic-atioii that if he lias, 
before the eoinmenccanent of the winding uji, taken proceed- 
ings to Iiave his name removed, tins will bo siiffic*ieiit. The 
explanation of ilik nile Wf)ul<l seeni to be, that in the ease of 
a shareliolder, the legislatnro has created, as it wore, a statutory 
status (r). 

And in Equify a niisrejiresentation, althougb made in per- 
f(‘i t good Ihiili, if made in ordm’ to indiici* cithers to aft upon 
it, ftr nndiT im*uinrian(‘f‘S in wliidi the party making it may 
reasonably Mijipohe that it will be acted on, prbml fiwk binds 
the party making it, as bolwoen himself and those whom ho 
1ms thus misled (y). 


(8.) As to concealment and dhdomm of admntages by the 
jmnfmen 

A purchaser need not disclose any fact, imknovm to the 
■vendor, which increases Hits value of the property itbclf ; e.y,, 
the existemn of a mine (r); or the existeiico of negotiations 
for an advantageous sale of port of a mortgaged obtato, siip- 
p0h(4 If) 1)0 a short security, upon the pmehabo hy tlie first 
nmrlgagee of a previous (barge for less tliaii its nominal 
value (n), 'Wlare, howfwer, tla^ owmms of a colliery entered 
iiiio a eoiitracl vrith an adjoining laiidomier for the piirehaso 
of his estate witliout dibclosing the fact, of which ho was 


C82; Inmtmmi C(k^ 

MeSulVncmv^ 503. 

(j) iiO Btidii'sh IMitthnm 23 
Cli. 1). 410. 

(y) S.205, 

208 ; T. iiOpkm, 1 K. & J. 

746 ; Peek ?. Ournrff, L. B. 6 H. Xi. 


p. 412. 

(w*) Jvx V. Madrcih, 2 Br. 0. 0. 
420; Turmr v. Mamtj^ Jac. 178; 
SIX? and consider our Lord^s parable 
of tbo treasure bid in a field, Matt, 
xiii. 41. 

(«) PoiiMH V. 22 B. 402, 



PUHCillAhEllB PHIOli TO aVLF. 


119 


ignoraiil^ 11ml tliw liml williont rmtimrii v got a Clwip* ni. 

rjimiititj (if eoal froimnidfi' it, (Joiirtjin a suit lij tlw — — 
piir«'lmsr‘r.% rt*fiiw4 io Ilia mitmvif nltliuiigli IIiito 

wan 110 proof (if iiiiflmmliio ; siiiil, m a suit liy Ilia liiislownor, 
lioM tliat lio wa^ uiititloil to tlio valno of flio got from 
under hiB kiid {h ) ; and tlje mp wan attempted to lie (rHfiu- 
giiisliiHl from tliovo wliioli wo Imvt^ jii4 lioeii eon4df ring on 
tiiin ground, \ik., tlmf lUaro a liaung Kmimittod a 

Borioiis troNiiasi on lii-^ land, propo^^’; lo Imy it 

m as io liiiuvlf from tim eomoqumno of Idi own 

wrongful a«i, proposal whali lie umLf U not a iimpk 
propoKil for tlio punlmH’ of llm jiroporf}, Imf iuvflu'-' a 
Imying up of rights wlimli tho owiiu Im^ oMpdivd iigaiimt 
liiiii, and of wldeli tlio owikt is not nwarof^j; Im! wlmtlior 
the dWiiUftion rf‘i4s on any solid ground somns douhtful 

But anything, evoii a mor«‘ ivord, wln^h t^mds to mi load 
the vendor upon sinli a point, will dojuivo fle^ pimha or of vmiur. 
tlio asMsfanee of ii roiui of Kijiiity (d); and woiiW, i( is 
eoncfaved, lin a fraud, avoiding the eoninnt at JiaWjUt the 
cletdioii of the \X‘iidor» 

Tlift duties ot a pnrohiiser in this ronnoeliun may In Sumnwr^^of 
smmiied up in the words ol Lonl Holhorne hj : Evor) pur* 
eliasor ishoiiml to ohht*rve goodlaitli in all that ho says or 
duos, with a view to the oontras t, and of rour>u to ahstniii from 
all ileooit, whether hy Mipprossion of indh or snffge^lion of 
fiikdiood. But iiniHiniieli ns a purdiir'or is, gunoiidly spuil* 
iiig, under no anlwedoni ohligatinn to eounmmiate to lik 
vendor huts wliieli may iidluonee his own comlmf ur judg- 
iiieiif, wh<‘n hargaiiiiiig for his own intored* no dersii uiii ho 
iiiipliiMl from Ids niero hilfmei‘ as to sueh fads, unhxs lin 
iimhudakM or proftssses to oomnmniuite them, lids, lauv- 
ever, liO limy ho held to do, if he mahes home other (‘oinmuni- 
eatioii ivliieh, witliout ilu' addithm of these faetB, would ho 

{h) Y, 6 Ch. 770, inrl so; Iknt^ v, hnukA Munm Im, 

{i] iSeci Littil llatkrleyN jiaig** f'y,, S ill. IX 470, 
ment, p. 770. (0 v. Bmudlf U Ap, Uii, 

{i) Ikrmr v. Sme^^ Jac. 178; 232,285. 
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RELATIVE DUTIES OF VENDORS AND 


Chap. Ill, 

vSi‘ct. 3, 


Section 4. 


As to 

depreciatory 
remarks, &c., 
by purchaser. 
Their effect in 
Equity; 


ai^d at Lav, 


Slander of 
title by 
stranger. 


necessarily or naturally and probably misleading. If it is a 
just conclusion that be did this intentionally, and with a view 
to mislead in any material point, that is fraud ; and it is 
siifficiont ground for setting aside a contract, if the vendor 
was in fact so misled. A man is presumed to intend the 
necessary or natiiral consequences of his own words and acts ; 
and tho evidenin rei would therefore be sufficient without 
other proof of intention. If the vendor was not in fact 
misled, the contract could not be set aside ; because a dolus 
which neither induced nor materially afieoted the contract is 
not enough.” 


(4.) As to depreciatory remarh, Sfc., hy the purchaser. 

A ji^hasor who has misrepresented the property to a 
third person desirous of purchasing it, cannot enforce the 
contract in Equity (/) : so, at Law, wlien a ptu'clmscr, liy 
his statements in tho sale room, prevented others from bid- 
ding, the sale was held voidahle by the vendor (j). 

A pxiroliasor, lioxyover, is not HaUo to an action at Law for 
liaving (leprociated to ilie vendor llio value of tlie propf^riy, 
or its c-lianee of sale (A) ; nor will an action against a 
stranger for preventing a sale liy giving notice of Ins elaiin 
upon the eidaio, ^lnlo^s it lie slioxui tlini rkIi notice was 
given iimliekjuhly (/) : and, in any in order to support 
an action for slimdor of title, ilie plulntilf mint prove fuhe- 
liood^ mf!i(p^ (aid h/Hiitfl damtKjt (A). If flie deiemlaiit aeted 
hoHiifide^ tlie action eannot 1>e imiintaineil, ifltlioiigli a man of 
sound fecnsQ and a knowledge ef would not liavo 

(/) lanrtfiyf T. 2 Atk, (^j St ‘0 Hmtjmre t. li Breton^ 4 

371; Bit dm y, BhUftH Atk, 3S3, Burr. 2122; Mtthichj v. Hopir^ 3 
386, Bmg. K. C. 371, 382 ; Blaelthmn y, 

([/) Mkr V. AhhiMms 3 Br. k B. Viujh 2 C. B. Oil, 020, 624 ; Baten. 
llfi ; and Hce Mmn y. 13 Ikht^ 3 C. B. 831, 8G2, 868 ; Sug. 

T,3B. 3r>7, 

[h) Virnon v. 12 Ea. 032, (/.) Bml y. 4 Ex, 621 ; see 

038, BigmU y. Buzmi^ 3 II. & K 217. 
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ruiicnAsniJB ruiou to PAi.n. 

uttciwl tlif) hlidi'Iurf/). Aii'l il niavl)!' laid down ilinf wlr-ro Clui.. lil. 

* ( t I 

(I c-laiiiiH II I'idii h Imi io i-iifinvi' ii 

pim‘!ia^f‘r, not only i ilia Hniiilfd], bui ho U In fair-^ 

huim^Ij lo pw prompf luiiho of ]ih iiihiitinu: «nfl, 
f‘Oii*ii‘f|iii*n|]yj lhaf iioadion will lio for ainh po'lifiii- 

iMiry waniiiif,% ii run h?‘ c'illuT that tho thiviit 
wuH nuMh‘ MfiM only rJlh fho ititonl to iujiiiv 
vcuiflnr, awl \\ii!iout wiy pur]»<o?’ io !u!!»m it \i\u t!iuf fla* 
omiimsiiiiioo-, wa’o mkIi to nial<‘ tlw hriuyiair of mi action 
ullopUhsT %\roiiyiul And il U of (oiaw'noi noM-siry 
ilial Bill'll u wuriiiiip: bIiouW 1h* ihllowod up hy hiiiiydii*: im 
aetioB. 


It appmrs flint an agroumnil hufwoon two jH^rvais no! to 
hid ngaiihf owh oIIht iit mi mulmiu h loyal i mnl foriuui bi«l nVwot, 
Yulimhlo Mmdfh'ralioii for nn fiyivomwat yi\iuy pmtj 

wiilidrawiiiy hia oppohi.m at llm amliou a riyiit of piv^ 
ompiloii o\rr olljor propwly fo); mid smh uii uyovmoiif !i;w 
htHUi laid \alid, ulioro tlio wiio \\u» inado h;v ordor of tlin 

Omr! (i/k 


Tt may ho roiiiarkod, that, iilan n wnthm ayroHiumt 
holwtNii parim^ liua oiav h**ou riywMlall j^nuhaw ropn^- (>n 

Boiifuiioiis iiido H fruiididorif l/O, hoimuo imiiialoria! lyh o\- 
c‘fpt for tho purpo.v‘ of ihlViuo iu Fajuily ii ), or ol 
a, dfdciieo, mid «o iiiuiTituininy* llio wnfioii 


(/) iWf f. 1 M. iH CfU. 

(/d) Wtih!, lull I Q K 

730; HuIhi/ V. Ihutkihind^ 13 du 

IX 5H* 

{h) iudhii V. Kmnss I 

(il) Hi *i0 B. 1 h7. 

(/^) X 


(yj V. Im I 'rusmt. 

77iu 7H * ; humid //Br h f\ In M„ k 

W» 0‘), 7a, 

(o It fyn < o /B'/t, ! If. Bl nnl, 

II (f'lHftdi V. 2 WIi. & 

T. L. i\ 
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Chapter IV. 


Section L 


Doubtful 

paiticulaxs, 

conditions, 

and contiacts 

constnied 

strictly 

against 

yendor. 


But not so as 
to contras cno 
iiile of law or 
unn er&al 
custom. 


OHAPTEK IV. 


AS TO PAailCULARS AND CONDITIONS OP SALE. 

1 . General matters relating to particulars and conditions, 
their construction, 

2. Preparation and contents of particulars. 

3. As to conditions. , . 

4. As to what special conditions are generally uqui^'^ 'in 

mrious specified cases, 

5. General remarlts on special conditions. 

(1.) Paetictjlars and conditions of sale, if intended to 
elude tlie purcliaser from that to which he ■\vonld oti ’ se 
he entitled, must he expressed in terms most ^ 

unambiguous (a) ; if there he any chance of reasona o n 
or misapprehension as to their meaning, the construction wi 
he in his favoui^ [h). And the same principle of const^mction, 
as regards questions of title, applies as well to priva e on 
tracts for sale and purchase, settled on hehalf of^ both p^ les, 
as to ordinary conditions for sale by auction, whic , o o se, 
arc settled exclusiyely on hehalf of the vendor {c). 

But general expressions may not, it seems, he so read y a 
pui’chaser as to make them contravene a well Imown i ^ o o 
law, or universal custom, if they he capable of 
modified meaning ; aswtee the particulars ^stated n 
fines of a manor about to bo sold were arbitrary, it was, m 


(a) Symons Y. James, 1 T. & C. 0. 
C. 490. 

(&) S. 0,; Taylor Y. Mai tindde,%h. 
661 ; Seaton v. Mapp, 2 Coil. 562 ; 
Muaille V. Ihghi, 7 B 521 ; JBimnfit 
Y. Morton, 3 Jur. N. S. 1198 ; Smis- 
land V. PearsJey, 29 B. 430 , Me Marsh 


and Sail Gmnidh, 21 Oh. Vl 
(f) Shoics T. Ibheison, 4 D- M. & 
G. 787, jS«7l«J5i/ T. Eope, 1 K. & 
J.' 482 , and see as to vague con- 
ditions,’ Taylor V. Gillertm, 2 Dr. 
391, ft MSI! V. Emell, 2 Jur. N. S. 
536. 
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tiie opinions of Lords Oamploell and Brougliam, no misde- Chap. IV. 
seription, when it was shown that (the fines on alienation 
being arbitrary) those on the admission of a widow to free- 
bench were certain ; inasmuch as such latter fines never are 
arbitrary [d). 

And conditions such as would not, under ordinary circum- And may bind 
stances, be enforced in Equity, may bind a purchaser if his 
attention be drawn to their obiectionable nature before he 

^ ^ directed to 

buys ; as where, upon a sale under catching conditions as to tteu objec- 
title, he inquired, “ whether a good and marketable title cSoter. 
could be made ? ” and the auctioneer and vendor’s solicitor 
refused to insert any such statement in the contract, but said 
that a good title could be made under the existing conditions, 
the purchaser was held to his beixgain (e). 

Any undertaking on the part of the vendor wiU, it is con- Vondor’s 
ceivedj as a general rule, be construed strictly in laYour of in, strictly 
the purchaser ; in fact, where, in an agreement for a twenty- 
one years’ lease of a house in Highbury Place, it was stipu- 
lated, that there should be a covenant by lessor for quiet 
enjoyment by the tenant, and not to let any of the land near 
Highbury Place for the purpose of mating and burning 
bricks,” it was held by Y.-O, Wigram, that the lessor must 
show his title to bind the adjoining land by such a covenant 
during the proposed term ; although it appeared, on the face 
of the agreement, that the lease was to be granted under a 
power contained in a will (/) : but this decision was reversed 
by Lord Gottenham [g). 

As a general rule, the particulars and conditions cannot be Cannot be 
contradicted, explained, or added to, by any verbal declara- verbtiL^-^ 
tions at the time of sale {h ) : evidence of such declarations • 

[^) Wkfe V. Ctiddon, 8 0. & ]?., (/) Dawes y. Beits, 12 Jnr. 412. 

seepp 786 and 796. [g) S, 0, 12 Jur. 709. 

(6) Eyde v. DalUwf, 4 E 606 ; (^) Anson v, Towgood, 1 J. & ‘W. 

and see Eeywood v. Malhlmi, 25 Oh. 639 , Sag. 16 ; Exggmson v. doxies, 

D. 367. 15 Y. 621 ; and see Mmisex v. Bmh, 
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PARTICULAES AHD CONDITIONS. 


Cliap. IV. 
Sect. 1. 


Except for 
purpose of 
defence in 
Equity. 


Case of fiub- 
pnrdiasor. 


Verbal decla- 
rations at 
sale. 


Sliould bo 
reduced into 
^v^iting. 


is inadmisbihle at Law on telialf of either plaintiff or de- 
fendant (0, and in Equity on belialf of the plaintiff ; even 
although the defendant (the pxunliaser) has agreed to abide 
hy the conditions and declarations at the sale (Z) ; hut in 
Equity such evidence is admissible for the piu'poses of de- 
fence (/). 

And the same rules apply between the original purchaser 
at a sale, and his sub-purchaser {m). 

When the auctioneer has, at the sale, made verhal declara- 
tions at variancG with the particulars, &o., a purchaser would 
seem to be under this disadvantage : xdz., that if the Court 
were clearly satisfied that he heard and understood the effect 
of the verbal declarations, he probably would not obtain a 
decree iO]‘ specific performance idthoiit the variations, sup- 
posing them to bo to his prejudice {n ) ; nor, on the other hand, 
could he enforce specific perfomance with the variations, 
supposing them to be in his favom ; a pimchaser buying under 
such eiixmmstaneos slionld have the requisite alterations made 
in the printed particulars or conditions before the agreement 
is signed by himself and the vendor : although, in cases where 
the vendor is selling under a power or trust, this might occa- 
sionally give rise to questions vdth the parties beneficially 
interested. 


6 Ha, 443 ; Goss v. Lo/d Kmjenf^ 5 
B. & Ad. 5S. 

[i] See Oiuum y, jCihntj 1 IT. Bl. 
289, (hiaiesY.Jshhn^ 3 Camp 426; 
TohI V. Taies^ 2 Han. & G-. 519 ; 
j:dm T. Ilble, 13 M. & W. 614, 617; 
ToiviUy. Edmunds, 12 Ea. 6; Biett 
V. Qloimr, 5 C. P. D. 376, 385. Sco 
post, Cb. XVII. s. 4, as to tbe ad- 
mission of sucli oyidence to explain 
ambiguity. 

ijc) Eiggmon y. Gloives, 15 V. 521 ; 
Jinlinsm y. Feptjs, cited 15 V. 621 ; 
Chues Y. Miggmon, 1 V. & B. 524. 
But see Bmmland v. Emrsley, 29 B. 


430, where evidence of these declara- 
tions appears to have been improperly 
admitted on behalf of the plainiif, 

{!) 6w(iisknd v. Eianleg, 29 B. 
430. And see the notes to Woolkm 
Y. Ecani, 2 Wh. & T. L. C. 

[m] Skelton v. Liviusj 2 0. & J. 
411. 

{n) Gunnis y. Erhart, supra. See 
Eemhr y. Mailim, 1 Br. C. 0. 52 ; 
post, p. 1149 ; OgiUk y. Eoljmnh, 3 
hCer. 63; Woodward y. Miller, 2 Coll. 
279 ; Sug. 16 ; Earelrothri, Gibson, 
1 D. & J. 602 ; and cl Cato v, 
Thompson, 9 Q. B, D. 616. 
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Blit anj particular personal information given to tlie pur- CLap. IV* 

cliaser, as to incumbrances, or the title, or even declarations 

on such points by the auctioneer, maybe given in evidence by 
vendor or purchaser as a defence in a suit for specific per- to purdiasor, 
forinanco according to the particulars, &o. ; but, as a general k 
rule, do not seem to be admisiblo on behalf of the plaintiff (o) . 

In one case (p), where the vendor expressly agreed to deduce 
a good marketahle title, and the property (frooliold) was 
subject to restrictive covenants which made the title im- 
marketahle, he was not allowed, hy way of defence to an 
action for the return of the deposit, to rely on the fact (which 
was proved) that the purchaser, when he entered into the 
contract, knew of the defect of the title ; and it seems to have 
been considered that evidence of such fact was not admissible. 

Blit if the contract is silent as to the title which is to he 
shown hy the vendor, and the purchaser’s right to a good 
title is merely implied by law, the legal implication may be 
rebntted by showing that the purchaser had notice before the 
contract that the vendor could not give a good title (j). In 
this case there is no contradiction of the plain terms of a 
written instrument by parol evidence. • 

Where an alteration was made in the printed particulars, Altption of 
and the altered copies were first produced in the auction-room Stored 
on the morning of sale, and the auctioneer, having read and signed, 
sold hy an altered copy, inadvertently signed agreements 
indorsed on unaltered copies, it was held, that a purchaser 
could not enforce specific performance according to the par- 
ticulars as originally published ; although it did not appear 
that he had heard the auctioneer read the altered copy, or had 
any knowledge of the alteration (r). 

(o) Exggimon v. Chim, 15 V. 623 ; tliis case by Jossel, M. R., in Cato v. 

Cloim T. Etgginson^ 1 Y. & B. 624. Thompson^ 9 Q, B. D. 616. 

And see the notes to WooIIam v. {p) Cato v. Thompson^ 9 Q. B. D* 

2 Wli. &T. L. 0. ; and Eeg* 616 ; and m^post^ p. 1203 ot sg(i, 

wood Y, MaUakeii, 25 OL D. 357, {q) 'Bqi: "Etj, ^ in Qkag and 

365 ; cf. Farehrother y. GFson, 1 D. leFs Contract^ 23 Gh. D. 321, 327. 

& J. 602 ; and tbe explanation of (r) Mans&n' y. 6 Ha. 443. 
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PARTICULAES AHD CONDITIONS. 


aap. IV. 
Sect). 1. 

Sale 

out le&eive,’ 
In Equity : 


At Law. 


The Sale of Land by Aitction Act, 1867 (^), has made it 
unlawful, in every case wLere a sale is stated to be wdthoiit 
reserve, for the vendor to employ a person to bid at the sale, 
or for the auctioneer to take knowingly any bidding from 
such person. Prior to this enactment if the sale was stated to 
be made ^‘without reserve,’’ the employment of a bidder to 
jnotect the estate (i^), or any private arrangement ec[nivalent 
to a reserved bidding (w), wonld have vitiated the sale in 
Equity : but it was generally considered that where the sale 
wms not es:pressly made ^‘without reserve,” a single bidder 
was allowable in Equity to prevent a sale at an undervalue. 
But in Mortimer v. Bell (.r), the validity of this practice, and 
the authority on which it was supposed to rest, were both 
questioned. At Law, after a considerable fluctuation of the 
authorities, the doctrine was carried still further than in 
Equity; and in the absence of a stipulation, expressly re- 
serving the light, the employment of a single puffer would 
have vitiated the sale (•?/). The statute has put an end to this 
conflict between the rules of Law and Equity ; and has pro- 
vided that the particulars or conditions of sale by auction of 
any land shall state whether such land will be sold without 
reserve, or subject to a reserved price, or whether a right to 
bid is reserved (s). The omission of such a statement from 
the particulars or conditions is not provided for, but it is 
conceived that in such a case the sale would be treated as 
wdthout reserve. 

The provisions of the Act, it will be observed, are expressed 
in the alternative ; but it seems that on the same sale, not 
only may a reserved price be fixed, but a right of bidding 

(s) 30 & 31 y. c. 48. & W. 371, 372, and llorhmerr. Bell, 

(t) MesdoiLS Y, Tanner, 5 Mad. 34, snpid, wliere Lord Oranwortli treats 

assuming, of course, that tUe bidder the rule as well settled; and ude 
acts. post, Oh, y. 8. 5, and cases there 

(u) Mmson v. Wall, 2 Ph. 372. cited; and 30 & 31 y. c. 48, s. 4. 

(4 1 Oh. 10, 14, 16, and vtde post, (u) 30 & 31 y. c. 48, s. 5, and see 

Oh. y, s. 5, as to ‘Uand” the interpretation 

(p) See Tfmrmtt y. JTmnes, 15 M. clause. 



PAETICULAES AHB CONDITIONS. 


127 


may be also reserved {a). Wbere, however, the sale is made 
subject to a reserved bidding,’^ a person cannot be employed 
to bid up to the reserved price, unless the right to do so is 
expressly stipulated for(i). And the stipulation must be 
strictly adhered to ; thus, where a right was reserved by 
the vendor to bid once by himself or his agent, and the 
auctioneer bid tlmee times with the sanction of the vendor, it 
was held that the stipulation had been exceeded, and that the 
sale was voidable at the option of the purchaser (c). 

A person not a party, but consenting to the sale, may be 
bound by statements in the conditions or particulars dero- 
gating from his rights over other property (d). 


(2.) As to the preparation and contents of the particulars. 

The particulars should fairly and accurately (e) describe the 
estate ; if, although grammatically correct, they are so obscure 
as to be liiely to deceive an ordinary purchaser, the sale will 
be liable to be set aside (/) : nor is it sufficient for them 
merely just to tell what is not actually 'untrue, omitting a 
great deal that is true, and leaving the purchaser to ascertain 
the existence of any error or omission ; but they should de- 
scribe everything which it is material for him to know in 
order to judge of the nature or value of the property [g ) : and 
the vendor, before he sells, is bound to make himself ac- 
quainted with its peculiarities and incidents (A), so far as may 
be necessary in order to avoid serious error in the description : 
and a plan, i! referred to in aid of the description, should be 


(«) Gilhatt V. Gilhattj 9 60* 

(5) Ih%L 

{e) JTarfitt r. Jepson, 46 L. J. 0, P* 
529. 

{d) Wood T. Manley^ 11 A. &E. 
34, 

[i) See Gakerley y. WMctmSj 1 Y. 
210, 213. 

(/) Taylor y. Marimdakf I T. Sc 
0. 0. 0. 658 ; Symons y. James^ %1), 
490 ; MarUn y. Cott 0 % 3 J. & D. 496; 


Swa%hland y. Tearshy^ 29 B. 430 ; 
as to annual yalue, see Lowndes y. 
Lme^ 2 Cos, 363 , and Wh%te y. 
CuddoUf 8 C. & P. 766 ; and as to a 
deceptiye statement as to occupancy, 
Lachlan y. LeynoUi), Kay, 62. 

(^) Bashcomh y. Bechwtthj 8 Eij. 
100 . 

(A) See Brandhng y. Blmmer^ 2 
Dr, 430; Eeymod y. MaMlm, 25 
Ch. D. 357, 364. 


Chap lY. 
Soot. 1 


Eights of 
stranger- 
tow bound. 


Section 2. 


Particulars. 
Description 
in, to be fair 
and clear. 
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PARTICULABS AND CONDITIONS, 


Cliap. I'V. 

Sci’t. 2. 


■\Tliat parti- 
aihi\ slioulti 
state. 


Afrreeincnt to 
sell land, 

\\ li.it it in- 
cludes. 


perfei^tly aoeiiraio ; iluis wliero tlie sale plan slionwl wlial was 
an apparent, Init not the real lioiindury id llie ]iroperiy, and 
a i^eivonal inspection liy llie purcluiber fniltMl io eorrcid ilie 
nii>u]ipri'luaidoiii cauw*d liy the plan, tlie viaulor*;. liill for 
.spetidc performance \yii< diMnisMHl(A, On tlie Hih of a 
pariiul iiu crest, any sulLtauiial variation Irointlu' doherip- 
tion trill, at La\va.s inEipiity, render tlie cuiitract voiilaUe (/), 

It is the pro]ier oiliee of the particulars to descrihe the 
suhjeci-niatltT of the {‘outraO, and of the coiulititnis to ^tate 
the terms on A\hi{']i it i,s .sold {m ) ; aial tlm oiiiishioii from ilio 
parthmlars of nane fuctwhmh ouo'lit tohavcIuHai there 
will not lU'iHNsurily he nauedied hy a .stutmneiilof it, liowever 
explicit, in tlie conditions; iiuhNs of course it (un liesliown 
that the puivliasiT.^ attention -was expivsdy directed to it, 
TIuk, Avhcre a jainled j.artiiailar descrihed the propiafy as 
an immediate ahsolute rmersion falling’ into po.\se.s.sioii on 
the dt.nth (d a lady aged Tit, and it appeared from llio mitten 
conditions, whkh were read hiit not distrihiited at the sale, 
that the propiriy was sold snhjeet to tliree mortgages, the 
pinvhawr, v.ho did not niiderstaiid that lie was huylng an 
eipiity of redemption, was held entitled to have his contract 
re.!>eind(Hl, and under the special eircumstaneos the vendor was 
eondenmed in costs (a). 


An agreement to sell land is, in the albsencc of any restric- 
tive exprefe^^ions, an agreement to seU the whole of the ven- 
dra’Ts interest therein [o ) ; and such intiTest, if not deserihod, 


\\ill be miplied to ho an 

(i) Bami/ T. IIaktx(l\ 6 Ch. 1 ; 
JJiiiiir V, JDioiuij 28 Cii. I). 300. 
See JnM y. JtnoUl, U Ch, D. 
270. 

(1) Sec BiUcorth v. Eassclij 4 
Camp. 140 ; and in Equity, VipwUes 
Y. lioucn, 12 Ir. Eq, E. 194. 

(1) See Thomson y. 1 Esp. 
184 ; Farm v, NigMingal, 2 Esp, 
C39 ; llmrn y. Tcmlin^ 1 Pea. 253 j 


m ice biniide {_/;), free from 


llihkri Y, SheC) 1 Camp. 113. 

(w) Per Y.-O. Malins, in Torrance 
Y. BoUoUi 14 Eq. 130. 

(//) Torrance y. Bolton, 8 Ch. 118; 
Tate Y. G a) diner, 10 LB. C. L* 
460, 

(o) Bower v. Coopr, 2 Ha, 408. 

\p) Eughs V, Far Jeer, 8 M. & W. 
244 ; and see CaiteU y, Corrall, 4 Y, 
& 0. 228, 236; Sug. 298. 
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ineumlbranc^s (q) : but tbe legal implication may be rebutted 
by showing that the purchaser knew that the estate he was 
contracting for was not freehold (r), or that it was subject to 
restrictions wliidi he hiew to be incapable of removal or 
release (- 9 ). "Where, however, the agreement to give a good 
title is not a matter of legal implication merely, but is an 
express provision of the contract, evidence of the purchaser’s 
knowledge is inadmissible to contradict the express terms of 
the contract Unless the contrary be expressed, the in- 
terest offered for sale (whether it be absolute or qualified), 
will be presumed to be accompanied by all tliose advantages 
which are legally incidental to it {u). Therefore, an infringe- 
ment of the rule, Cujiis solum ejiis esf usque ad ooelmn 
is (if not mentioned in the particulars) sufficient to render 
the contract voidable by the purchaser (y) : so, where there 
was no title to an underground cellar, the defect was held 
fatal {z ) : so, where there was a want of title to such a proper 
access to a house as, under the description, the purchaser was 
justified in expecting {a ) ; so, where on a sale of arable land 
no right of way was shown thereto for carts and carriages (5) ; 
so, where on a sale of ground rents proper powers of distress 
and entry could not be conferred on the purchaser (c). And 
where a lessee agreed to buy the house leased to him, and 
described as being then in his own occupation, it was held 
that he was not bound to complete except upon the terms of 


[q] Doe r. Sianion^ 1 M. & W. 695 ; 
Ogilvie Y. DoIJamhe, 3 Mer* 53, 64: ; 
Tkllips V. addvleugli, L. R. 4 Q. B. 
159. 

(f) Seo Cowley v. WatU, 17 Jux. 
172 ; Cox v. Middleton^ 2 Dr. 217. 

(s) Jie Gloag and MdlerU Contract, 
23 Oil. D. 320, 327 ; Mhs y. Doyen, 
29 CL D. 661, 666. 

[t) Cato V. Thompson, 9 Q. B. D. 
616. 

(a) SluU V. Gknister, 16 0. B. N. 
S. 81, case of riglit of way appurte- 
nant, tliougli not mentioned, passing 
“by a parol demise ; Cato v. Thomp- 
son, supra, 

1). VOL. I. 


(r) Et ad inferos,'*^ Lewis y. 
B)aithwaiie, 2 B. & Ad. 437; Keyse 
y. Dowell, 2 E. & B. 132; Sparrow 
V. Oxford, D. Co., 2 D. M. & G*. 
108. 

(y) Dope V. Garland, 4 Y. «&; 0. 403. 

(s) WhUinyton y. Corder, 16 Jur. 
1034. 

[a) Stanton v. Taitcrshalt, 1 S. & 
a. 520. 

(i) Denne v. Light, 3 Jnr. N. S. 
627 ; see and distinguish Curling v. 
AusUn, 2 Dr. & S. 129. . 

(c‘) Langford y. Selmes, 3 K. & J. 
220 . 

K 


Chap. IV. 
Sect. 2. 


All legal 

incidents 

presumably 

accompany 

estate. 
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I^AmiCVLXU Am COXBITIim. 


Ohap. IV. 
Sect. 2. 


Minerals, 
when not 
included. 


Allotments. 


Eo^itrietions 
to bo guarded 
against till 
purt'lwHO from 
railway com- 
panies. 


Ms lianng a oollar 'svln<' 1 i p!N<;otl liy tin' lease, Init -R’liieh was 
not in Ms occupation at tlio dale of tlie contract [d). 


But an agreement to sell land to a Bailway {<') or Water- 
works Oouipany [/), or other f'onipany, suhject to the pro- 
nsions of the Lands Han'es ('on>olidation Aets, does not 
inelnile the minerals (ij), unle-s they arc expressly comprised 
in the pmvhase : and the mere agreement to sell a house and 
laud has been held not to pass the right to an unascertainod 
allotment under a recent Tuelosurc Act {/A; hut hy th(' General 
luelosiu‘0 Act (A it is now pimided that if an interest in 
laml is sold before the allotment in respect of it is made, tho 
alMtiuent shall he made to the pimehaser. 


It must he home in mind that, although a eonveyanoe of 
land to a Ihiihvay ('’ompany, tinder the KLst seetion of tho 
Lands (.'lausi's Consolidation Act, destroys all rights and 
interests in the land purchased, if eonipensation is paid for 
them, 3'et if no compensation is made under sect. 08 , they 
stiU exist and are hinding on a ptmhaser Mom tho Com- 
pany (/,•). So, where a Ihiilway Company purchased land, 
which had been allotted under an Inelosui’u Act, with a con- 
dition annexed that tho land so allotted should never he used 
for huilding pui’posos, and aftorvnrds sold it to a piu-chaser 


(ff) Whiiiingim t. Coricr^ 16 Jiir. 
103L 

(0 8 T. c. 20, s. 77. 

(/) 10 T. c. 17,8. 18. 

{g) Stone is sucli as between yen- 
dor and piiroliaser for tbe purposes 
of an exception of minerals. See 
Bell V. Wtlm, 1 Ch. 303 ; M, B, Oo. 
Y. Ckdhi/y 4 E(|, 19, 25 ; so, also, 
clnna clay, Hext v. Gillj 1 Ob, G99 j 
but tbe surface owner was bdd en- 
titled to an injunction against work- 
ing tbe clay so as to destroy tbe sur- 
face. So, also, coprolites under a 
copybold tenement, A.'-G. v. Tom^ 
Uney 8 Cb- B, 750. See also JT, 
B. Oo. Y. Mamchwood Brieh and Tib 
Co.y 20 Ob. B. 552 j Jamiesm v. if. 


Ji. J2. fb., 6 Scot. L. E. 1S8 ; Dixon 
y. Cal. B, Co,, 5 Ap, Ca, 820, wbero 
a bed of clay used for making a pecu- 
liar kind of brick, freestone worked 
by an open quarry, and a limestone 
quarry worked by open W'orkings, 
were respectwely bold to be mines 
witbin sect. 77 of tbe Bailway 
Clauses Consolidation Act. And of. 
jL-Q.for Ide of Man y. Mfjbkreest, 
4 Ap. Oa. 294 ; Tiiehr v. Zinger, 
8 Ap. Ca. 508 ; y. JFelsh 

Qramte Co., S5 W. E. 617. 

{h) Fife Y. Chyion, 1 Coop, t, Ooti 
351 ; and see Williams v. FhUiips, 8 
a. B. B. 437. 

(i) 8 & 9 V. c, US, s. 84. 

(^) MUs y. Bogers, 29 Cb. B. 66L 
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as superfluous land, it was held to have become again 
to the restriction (/). 

Any charge upon the estate, or right restrictive of the pur- PermaMnt^ 
chaser’s absolute enjoyment of it, and the release of which restrictive 
cannot be procured by the vendors, should be stated in the ue^noticedr^^ 
particulars ; or the omission may, in many cases, render the 
sale voidable by the purchaser (m), e.g.^ a right of sporting 
over the estate (n), a right of common every third year (o), a 
right to dig for mines (p), a liability to repair the church 
chancel (j), or (it is conceived) a liability to heriots— -unless 
capable of being immediately enfranchised (r)— or any other 
right or liability which cannot fairly admit of compensation, 
would, if undisclosed, have that effect. 

Eights of way or water (s) (if any) should be referred to ; Bights of 
for although a mere uou-diselosure of their existence might 
not, in general, avoid the contract the Court would readily 
lay hold of anything in the particulars, &c., at afl inconsistent 

with their existence, as a ground for relieving a pnrohaser. 

# 

So, if the vendor’s interest he in anyway determinable, And anyttog 
the fact shonld appear ; for when a redeemable annuity was detem™ 
offered for sale, simply as an annuity (m), and leasehold houses ^torest! 
were sold, without any mention hehig made of a pr'mfe Aot 
of Parliament which gave a Company the right to purchase 
them [x), the sales were held invalid. 

The vendor, however, is not hound to mention in the par- But not 

matter of 

{1) Birdi.BggUton^ 29 Oh. D. 1012. {q) lortMow or Eornillow v. SUr^ 

(m) Sug. 5, 6, 311, 312 ; and see 2 Sw. 223 ; 13 V. 81. 

Torrance v. Bolton^ 8 Oh. 118 ; iVbif- if) See 15 k 16 V. o. 51, a. 27 ; 

Ungham Brick Co^ v. ButUr^ 16 Q. B. but see sect. 48, 

B. 778. («) See BhacUeton ?. StiteUfe, 1 De 

(n) BurneU v. Broivn^ I J. kW, G-. & B. 609 ; Eeijimd v. Malhheu^ 

172. 25 Oh. D. 357. 

(o) Gihon V. Bpiirriefj Pea. A. 0. (Q Oldfield y. Bound, 5 T. 508. 

50. [n] Coverley v. Burrell^ Bug. 27. 

(p) Beaman Y. Yavodmj^ 16 Y. 390. (ic) Ballard v, Waij, 1 M. & W, 

See Bmnsden v. Eirst^ 6 W. B. 349. 520. 

k2 


subject Chap. ly. 
Sect. 2. 
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rARTICrLAES AOT COXDTTIONS?. 


Oiar- IV. 

Heet. 2. 

vliioh piir- 
('htihLT has 
iiotieo; t\(j, 
hti indent 
covt iiants 
(in Siile of 
leftBi'lioklfe ; 


Or lines or 
cnstoinH on 
Mile of eopv- 
hold's : 


Or (|nir 

ITIjt", &c.y 

on ^ale of 
manorial 
froilwkl : 


Or statiitoiy 
iaeal taxes : 


Or notonoiis 
local cubtoiiLs ; 


fit'ulu’h any matter affoclin" tlio property, and of tlie 
piu'cIianT Iw'^ notice in ilio lepnl n'iw' <it' the word: e.g., on 
till' sde of L‘aM>liiilds tlie fact tliat t 1 i(' ciocnauts and redric- 
lioiK ill till’ li ,M' arc nnnmiilly drinjrcnt need not lit' .stated; 
for tlic ]iurcliiM'r, luuiii" notice of tlio lca''0, .diould .satisfy 
liimM'lf O', to tin* lonli'Uts lioforo lie Imys {;/) : Imt in .sncli a 
case a roasoaalilo o[ip(irt unity onglit to he allowed the pm-- 
eliaser of exaniiuing the lease 


iSo, on tilt' Side of oopyliolds, the jiarlieiilars nt't'd not refer 
to till' iine.s or eustoins of the manor; llieso lieing generally 
ineidental to (‘ojiyhold temu'o (rf) : nor nt'i'd tiny refer to the 
fact th.il the minerals cannot heworkeil without the lord’s 
con sent (h), nor to the fuel that tiniher ciumot hi' eiit isithont 
his consent. 


So, M'here, nu the .sale of freeliohls, it distinctly appears hy 
the ]iart!cnlar.s tliat the laml is held of a nnnior, tlie vendor 
need not, it is eoiicelvwl, refer to tho exist enee of quit rents, 
or ei'eii heriots p'). At Law their non-disclosm'o ha.s been 
treated as constituting a fatal objection (d), although in 
Eipiity they might, if small, bo trcatc'd as matter for compen- 
sation (c). Tlie fair and proper com'se, liowever, is to men- 
tion tlieir existence. So, wliere laud i.s sold as fen land, tho 
particulars need not refer to embanking and drainage taxes, 
to wliieb it is subject under a local but public Act of Parlia- 
ment (/}. 


So, on tho sale of lands within the mining districts, any 
reference to the rights of mining (y) under the local customs 


(y) ILiii V* Smith, 14 Y. 420 ; Pope 
V. Giuhnul, i Y, & C. 391 ; Ikitemn 
T* Zmi^, G B. oDO ; Zeuh y. Zond, 18 
B. 85 ; hilt see ante, pp. lOo, 106. 

[z) Brumfit v. Morion, 3 Jur. K. S. 
1198 ; Eijde y. Warden, 3 Ex. D. 

n, 80. 

[a) See and consider White v. Cud-- 
don, 8 0. & F. 766. 

h) Eaijford y. Griddle, 22 B. 480. 


(c) See Bamtrdl v. Broth true, 10 
Q,. B. 20, showing that heriots may 
ho duo in respect of freeholds ; Zord 
Chichester Y. Mail, 17 L. T. 0. S. 12L 
{d) Turner y. Beaurain, Sng. 312, 
[e) Tide post, p. 1205. 

(/) Barraiid v, Archer, 2 E. & M. 
761. 

[g) As to which, see Mogers y. Bren- 
ton, 12 Jur. 263 ; Bowe y. Brenton, 
SMam&E. 247, 339, 341, 344. 
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would, it is conceived, be unnecessary ; as their existence is Clap. iv. 
matter of notoriety (h). 


But tlie particulars must contain no misrepresentation; Batnomis- 
e. g., if, on the sale of leaseholds, the terms of the lease are 
mis-stated, the sale may be set aside ; even although the j 

auctioneer read the lease at the sale (i). So, where on a sale lease: 
by the Court of leasehold properties held under a corporation, 
which usually reserved mere nominal rents, a full detailed 
description was given of one of the lots, wliich did not state 
that it was subject to a heavy ground rent, the purchaser was 
discharged from his purchase (k). 


So, where property thirty-three feet in depth was described Or of dimen- 
as forty-sk feet deep, the purchaser was allowed an abatement pro^ert7: 
of the price, although he was the occupying tenant (/). 


So, where redeemed land tax, consisting of several sums Or as to re- 
charged on distinct tenements, was described as an aggregate 
sum issuing out of aU, the misdescription was held to be a 
fatal objection to the title (m). 


And the effect of what would otherwise be notice may be Nor anything 
destroyed, not only by actual misdescription or misstatement, aSrefL!” 
but by anything calculated to deceive, or even lull suspicion, Erferenee to 
upon the particular point ; as where lot A. (building land) 
was expressed to bo sold subject to the rights of way reserved 
by the existing leases of adjoining property B., and a plan, 


(/i) And see now, as to the Hun- 
dred of High Peak, Derbyshire, U 
& 15 Y. c. 94 ; and Wale v. Eall^ 8 
Ap. Ca. 195. Inthe Porestof Dean 
the customs have been regulated by 
1 & 2 V. c. 43, amended by 24 & 25 
Y. 0 . 40, and 34 & 35 Y. c. 85. See 
"Wood on Dean Porest; MaeSwinney, 
c. 20. As to the customs of Devon 
and Cornwall, see Stannary Laws, 
and MaeSwinney, c. 18. 

(t) Mght Y, Booths 1 Bing. N. 0. 


379 ; Jones v. 3 Camp. 285 ; 
and see Yim v, Gorpe^ 3 M. & K. 269 ; 
Might V. Barton, zh. 282 ; Stankg v. 
McGaurany 11 L. E. Ir. 314. 

(/c) Jones V. Bzmmer, 14 Ch. D. 
588. In this case there was no actual 
mis-statement, and yet the particular 
was held to he misleading. 

{1) King V. Wilson, 6 B. 124. See 
Whittington v. Corder, 16 Jur. 1034. 
{m) Code V. Coventm, 31 B. 378. 
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I'AHriCrLUtt^ AND CONUmoNSi. 


Chap. IV. 
St(L 2. 


fipi’fially ri'finTcd Id in ih' pni’ticnlar.-?, disclo.'joil a oamage- 
^vay tiviT X. 1i> U., anti al-o n way vcstTvcl over A. 

to annflii‘ 1 - lot ('., lint gavo no imlication of mwfkr way 
iV'frvi'il over A. to 1'.. tin* jtariioulai^ and I'lan wtw treated 
U'i ili'i'optivf; and tlu* pmvIiaM'i' wasliold not liound, under tlie 
partieular eiivunidanc('!<, to liavo iusipectt'd tlie leases 


Orili'eepihe Bo, wlioro a les'^co pold, (_1(y way (»f undiTlease,! part of a 

aUimfnt an , . i , .1 . \ * , -1 t n • . 1 

til CDveiuiiii?, and tiie |iartn‘ularft mtailioiied thul ilie ongmal 

li'UM' fimtiiined a ]io\Yer of re-entry ou lavaeli of a covenant 
against certain trades Ix'ing earned on ujion tlie preniihcs, and 
tliat the ptireliusei’s nmst enter into similar covenants, hut did 
nut .date the filet— \\liieh i.s a serions defect iu the title («)— 
that .Mime uiulerleu.se.s, ahvady granted of parts of the pro- 
]ierty, eontaiiied no such eoveiiants, the jmreliaser ri'cnvered 
his de]Hi.sit at Law {j>). So, in Eipiity, a ven<lor of property 
on lease is not justified in parading n]iou his jiartii'ulars the 
existence of covenants henefieial to the estate, hut which he 
knows, or has good reason to believe, eannot he enforced (?) : 
although he is not, as a general nile, hound to show who are 
mumdim the parties liable upon such covenants [q). 


On .sale of ^ ’Wlieie a lease, which contains the usual covenant to deliver 
of huildiugs Up the premises in good repair at the end of the tenn, is sold, 
to 111 .stak'd. demised hnildings have been removed, the fact 

shoirld he stated : the omission of the buildings from the par- 
- Snle of part tieiilax’s is not sufficient (r). Bo, where other iiroporfy is com- 
propertp, or piised in the lease (.s'), or the interest offered for sale is an 
of underlease, xnulerlease (/), the fact should appear in the particulars or 


[n) Dukes y. Bkke^ 4 Bing. IT. C. 
4G3 ; and free Gihm t. D^Me^ 2 Y. 
k 0. 0. 0. 542 ; Dashonih y. Bech 
8 Eq. 100 ; Arnold y. Arnold, 
U Oil. D. 270. Seo also Jones y. 
Dimmer, 14 Oil. D. 588. 

(t?) Darlington v. EamlUon, Kay, 
650 ; BaHktt y. Bdmon, 6 B. M. & 

a. 38. 

( 1 ^) Waring v. Moggart, Ey. & Mo. 
39 ; and see Dawes y. Deiis, 12 Jnr. 


412, 709; mdSpimm'Y, Wakh, 11 
Ir. Eq. E. 597. 

((?) Mint Y. Woodm, 9 Ha. 618. 

(r) Granger y. Worms, 4 Camp. 83. 
{s) Tomkins y. White, $ Smitli, 435 ; 
lenty Y. Milks, 2 B* & J. 110, 122 ; 
Brumfit Y. Morton, 3 Jnr. H. S. 1198 ; 
wldcli seo as to ‘‘derivatiYe lease” 
and “ underlease ” lieing convertible 
terms. 

[i) MadelyY,Booth,%D%Q:AS,m; 
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conditions : and its omission may be considered a snificient Chap. IV. 
ground for refusing specific performance (n), 


Where the particulars refer to the lease, and there is a dis- Diacrepancf 
crepancy between the two, and the terms of the lease are the 
more favourable to the purchaser, the vendor is bound by the 1®^®* 
description in the lease, and must show a title in conformity 
therewith ((?:). 

As respects commendatory statements and descriptions in Puffing 
the particulars, which are separated from actual misdescription 
by a very narrow boundary, we may refer to the observations 
already made in Oh. Ill, ; a fair and correct description will 
be found to be as agreeable with sound policy as it is with 
morality. 


Wlien a plan of the estate is attached to, or accompanies, Eeference to 
the particulars, or is so incorporated in the contract as to 
control the description (y), and is incorrect, it will be a material 
consideration with the Court whether the purchaser was thereby 
misled : but, if accurate, it is merely tantamount to a view of 
the property : so that when an estate was sold in lots, and it 
correctly appeared by the plan that lot 1, an Inn, was sup- 
plied with water hy a drain leading from a well in lot 4, this 
was held to be merely expressive of the physical fact, and not 
to amount to any engagement on the part of the vendor that 
there should be a reservation of a right to water in the con- 
veyance of lot 4 : and a bill filed by the purchaser of lot 1 for 
compensation, was dismissed with costs (s). But where the 
plan so represents, adjoining land as to make it apparently part 


but see Sir Gr. Jessel’s comments on 
this case in Camhnoell ani South 
London Building Societg v. Eolloway^ 
13 Ob. D. 754, 760. 

(2f) Brumfit T. Mofton, 3 Jnr. N. 
S. 1198; Cmwcll y. Bcmdson, 6$ 
L. T. 811, wMob decided that the 
relief afforded by s. 14 of Cony. 
Act, 1881, has not altered the 
rule. See, too, Eayford v. Ond” 
du^ 22 B. 477, where, however, the 
purchaser knew he was buying an 


underlease ; Elood v. BriUhard^ 40 L. 
T. 873. See, too, BarUngton v. 
Eamilton, Kay, 650, where the point 
was considered doubtful; and cl 
Camberwell j ^e, Bmldwg Society v, 
EoUoway, supra, 

(if) Bentley v. Crme^s 17 B. 204. 

(y) Eene Talley Commissioners v. 
BuYiUey^ 4 Ch. D. 1. 

(») Fewster v. Turnery 6 Jur, 144 ; 
and see Byks v. BMe, 4 Bing. N. 
0. 463. 
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Cluip. TV, 

2 . 


To plan 
hlim inpf 
iiitcndid ad- 
jacent roadi 
and improve* 
iBcnte. 


Statement 
tliat adjoin- 
iiipr land in 
binldm^knd. 


of flic ]iroporiy, nwl l1it> pnrc1ia«in' i> thop'ln- miff'd, jliis may 
1)0 a pTouii'l for ivfudnjr u (loort'o for spociiic |i(‘rf(iniiance 
against him fit'. Tlnn. ■)\hi'ro im ^\ils sold in lots, sn},, 
it'ci to ivvtrii'fho covnimit^ (is to tlu' frados to ho oiimod on 
upon iho oviati', and tin' vondor rotaint'd a small ])lo( wliioh, 
ihongdi shown on tlio plan, was not oolonrod, or markod with 
Ids nanio, as in tho raop of olhor adjoining owniws, the Coini 
rofnst'Hl tn enforce tlio contract against a]>nrohas('r of one of 
the lots, nnh'ss the vendor entered into .similar restiietivo 
covenants as to the excepted plot (i). 


Fo, on the sale or Icasf' of hnilding grmmd, the exhihition, 
on the plan, of intended roads or other improvements on the 
.adjacent land docs not hind the vendor or h'ssor to make or 
exeeuh' such roads or Imjirovemcnts let, nor entitle {h)‘ pur- 
chaser or le.sM'C to a grant of right of way over any roads .so 
laid down on the plan, I'Xeept such as form tin' divi'ct means 
of eomnnmication with the ncnre.st highway [d ) ; hnt a 
vondor would not, it ajijiears, he allowed to divide and 
approjaiite the land in a dilferout manner, so as to attract 
an oecaipaney and population entirely different from that 
wliieh would prohahly have heen produeed hy acting on tho 
plan proposed and held out at tht' .suleld. On the other 
hand, wlien a liousi' is .mld “with all its lights,” ii .statement 
in the partkailam that adjoining land, helonging to the 
vendor, is hnilding land, does not authorki' tlw' vendor, or 
a piuv*lia,ser from him, to huild upon the adjoining Land, so 
as to ohstmet such L'ghts (/). 


{a) Seo Wntmi v. But!, 1 W. E. 

145; Btmuj v. Emtiodf 6 CL 1; 
Arnold x, Ainold, U Oh. B. 270; 
Bniier y. BfOiin, 28 Cli. B. 309 ; and 
mie, pp. 127, 128, 

(h) Basleomh y. Bichnth^ 8 Eq. 
100 . 

[c) Feofm of Serioih Eospital y. 
Gikon^ 2 Bow, 301 ; S^uiro v, Camp- 
hU, 1 M. & 0. 459 ; Mime v. lord 
Sepmour^ 13 B. 269 ; see Schreiber v. 
Creed, 10 Si. 9 ; l>ut see also Beau-^ 
mont 7, Buh, Jao. 422; and see 


Midiohm Y. 4 B. k J* 10. 

{d) Mtimhii Y. Hail, 4 Be G. & S. 
343; but qm/e, wlietlior the vendor, 
rofusii%^ to grant a right of way, at 
any rate ouw such loads as might 
eventwilly bo made, could enforce 
specific performance. See judgment. 

(e) Bemel v. Ihmn, 11 B, 355; 
upon tho construction of coTenant 
to make roads, soe Mmon y. Cok, 4 
Ex. 375. 

(/) Swamkrouffk y. ComUrij, 9 
Bing, 305 ; but see and disMuguisli 
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We may here remark it to be well established that where Chap. IV. 
a person owns a house, haying the actual use and enjoyment 
of certain lights, and also holds the adjoining land, and sells 
the house, he cannot, although the lights be neii\ nor can taining ad- 
any one who claims under him, build upon the adjoining cannot 
land so as to obstruct or interrupt the enjoyment of those 
lights [g). 

Care should be taken upon the sale of house property or Befcrenco to 
building land which has been described in the title-deeds 
by reference to indorsed plans and a scale of measurement, to 
ascertain that the measurement is correct : a slight variation 
may lead to serious difficulty with a purchaser. 

In the construction of particulars of sale, the Oomds have Meaning of 
attached the following meanings to the following expressions: expressions, 
viz:— 


A house described as ^‘brick-built’^ is understood to be ^‘Brick-built 
brick-built in the ordinary sense of the words ; not composed 
externally partly of brick and partly of timber and lath and 
plaster {h ) : but the description of a house as “ substantial ‘‘ „ 
and convenient ” is merely relative ; and in one case, where a 
house was so described, the purchaser was held to his bargain, 
although one of the external walls was only half a brick in 
thiclmess [i). 


By “ clear yearly rent,” is understood a rent clear of all 
outgoings (/v), &e., usually borne by the tenant; but subject 
to such (e.g,, land tax) as are borne by the landlord (/). 


“ Clear yearly 
reut.” 


Booth V. AUocli^ 8 Cb. 667 ; WheeUon 
y.Bu)}ows, 12 CL D. 31; Alien y. 
Taylor, 16 Ch. D. 355 ; and see this 
subject fully considered, post, p. 408 
et seq. As to the use of general 
words, see p. 605 et seq. 

(y) Ter cunam, 9 Bing. 309; and 
see as to new windows, Compton y. 
Bichards, 1 Pr. 27 ; mdi Blanchard y, 
Bndges, 4 A. & E. 176. 


(A) Bov^ell Y. BoiiUle, Sug. 29. 

(i) Johnson v. Smart, 2 Grif. 151. 

(/i) As to wbat is included in tbe 
word ‘‘outgoings,” sec Batves v, 
son, 1 Eq,. 135; Crosse y. Maw, L. B. 9 
Ex. 209 ; Miighij y. Coppoch, 4 Ex. 
D. 309 ; AUndge y. Feme, 17 Q. B. 
D. 212. 

{1) Fml of Tyumnell y. Buie of 
Anmter, 2 V, sen. 500. 
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rAKTICULAI!« AND COA'DITIONS. 


Oiap. lY. 

2 , 


^aVblic 

Iioii&e/'' 


‘‘Fia piiblw 
klUM , 


Gruuiid 

mit.’’ 


Pj crantion*! 
to iio ob'-orved 
OH hale of 
luaBor, 


The oxiriMcu ‘'faiin," inOudos ^u>fn^laIKl, pait of the 
altlurtijili imt in tin- oc( u|iatittii of llie ionant [in), 

A lidiM' ■s\hno loci’ Yas told l»y nlail nndor a licence 
“iKif to Ih‘ dnnik on tlio ])renuM‘,'>,'' liaij kcii held not to he 
a |iu1)lic hoibo for the i-ale of l)ocr(;i)- Ihit a house used 
cwlibiioly fer the Kile of hecr to hi' diniik ol! the promises, 
althduah held not to he “a In'or-hoiise "((A, is a “hecr- 
shop'’(;>k and a covenant not to Imild an}-thing hut 
d\vt‘l!ing-htnw"i, except on a certain pari, ivIktc “shops” 
might he eretted, does not entitle ilie purchaser to sell the 
e.xcfjited part as a site for “tavonis" ((/). 

The expression “ fri*e pnhlic house,” is a niisdoseription 
•when the lease contains a eotenunt to take heer from the 
lessor I /’I. 


lly llie expression “gTonnd rent,” if imexplained, is to bo 
understood a rent less than the laek rent of the premises: 
its propir meaning is the rent at uhieh land is h't for the 
]nupio«e of improYcniimt hy hnilding (s) : hut the expression 
is very carelessly used. "Where what was called a gi-ouud 
rent was in fact a sum in gross, paid for the right of user 
of a pleasiu’c ground, the pmrehaser was allowed to rescind 
his contract and recover his deposit (<). 


On the sale of a manor, caro should he taken to ascertain 
acciu’atc'ly what are its constituents. Minerals under tene- 
mental freeholds, or under lands fonnerly eopj'hold of the 


(m) FiiJ tman v. MiUj 3 Jur. 35G. 

{n) Fta&e t. Coafsy 2 Eq. 688, sed 
qtL Bee It ddt h v, Stak r, 7 Eq.. 523 ; 
and JoMs v. B(j71Cj 9 Etj.. 674. 

{o) Z, i K IF, B. Co, 7. Garnett, 
9 Eq. 26. 

(p) Btshp of JSL Albans v. BaU 
imhj, 3 Q. B. D. 359 ; and see Lon- 
don and SuMhmi Oo, t. IM, 16 Ch, 
B. 645 ; and ffoU y. CoUyet', %b, 718; 
Mlcoll Y. Fenmtiff, 19 Oh. B. 258; 267. 


(q) Coombs r, Coola, 1 0. & E. 75. 
(}) Jones V, Fdnei/, 3 Camp, 285 ; 
Modkti V, Snowball, 29 B. 641; 4 B. E. 
&J. 143. 

(s) Simart ?. Aliision^ 1 Mer. 26 ; 
blit see BartkU y, Salmon, 6 D. M. 
& 0, 33 ; and cf. leeop y. Mogford, 
2 Jnr. U, S. 1084. 

{t) Eians Y. Bohns, 1 H. & 0. 
302; and see Langford y. Sdms, 3 
K. k J. 220 . 
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manor but since enfrancliised, an advowson, or allotments Chap. IV. 
made to the lord upon inclosure of wastes, may form parcel 
of the manor without the fact being suspected : and would 
pass under the ordinary words of conveyance of the manor, 
unless specially excepted (ii). 


(3.) As to the Conditions, Section 3. 

The conditions of sale should be printed and cmculated some Conditions 
time previously to the sale, or at any rate in the auction- prmted!^^ 
room, so as to give each person an opportunity of ascertaining 
the terms on which the property is sold. The system which 
is adopted by many of the provincial Law Societies, of having 
printed common-form conditions which are used on every 
sale, and to which are prefixed the special conditions under 
which the particular property is sold, has much to recommend 
it ; the effect of the common-form conditions is well under- 
stood, and the attention of the purchaser and his solicitor is 
at once directed to the special restrictive conditions. The 
practice, which still prevails in some parts of the country, of 
having written conditions which are merely produced and 
read over, but not circulated in the auction-room, cannot be 
too strongly reprobated; and, if the purchaser is thereby 
misled, or not fully informed, on a material pomt, may result 
in the rescission of the contract {x). 


In the absence of stipulation, a bidder at an auction may, Againsfc re- 
audibly, before the fall of the hammer, retract his bidding {y ) ; bTainfs. 
a condition negativing this right is almost always inserted, Whetiier or 
and is recommended by Lord St. Leonards, who nevertheless 
expresses his opinion that it cannot be enforced (s) ; such a 


[u] See A.-G, v. EmlmeFospl, 17 
B. 366; mchs v. Sallitt, 3 D. M. & 
G-. 782 ; Etch y. Eastings^ 3 K. & J, 
701 ; and sect. 6 (3) of tlie Cony. Act, 
1881. As to the case of the sale of 
a copyhold farm, see JFtUiams y. 

8 Q. B D. 437, where allot- 
ments made in lieu of common rights 


formerly belonging to the owner 
were held not to pass with the farm. 

{x) Torrance v. Boltonj 8 Ch. 118 ; 
and mde ante, p. 128. 

(y) Faym y. Cme^ 3 T. B. 148; 
Moutledye y. Gianty 4 Bing. 663, 660. 

(s) Sug. 14; referring to Jones y, 
Eannei/j 13 Pr. 99. 
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PAHTICULAES AKD CONDITIOX^. 


CImp. IV. 
Heet, a. 


Fur witli- 
UniY, ing lots. 


For rfNivoI 
lildilmgr. 


?aynKiit ax.d 
inustment of 
dt po.4t. 


Delirery of 
abstract 


eoiiditioit liowtTor, tos lioltl fo ])iiid a niorlgagee'b .solicitor, 
wlio 1)id at ilia bale of llio nadgagod property made by tlie 
Coiii't the BKdgagvo's coiiciuTCiiee (r/). 

In bome ea-e^ it may l^e <lobira14(^ iliat ilie Tciidor &bonld 
robentdo liiin-tdf ilie option of witlabiwiiig any bis from 
tbo sale, 'wlitdber tliey sball Iiave Inaai offtTcd to public com- 
petition or not^ ns, e.//., in tlie <aaso of a disputed Imldiiig, or 
wliero tliti’e is not an adotpiate demand for tlie lots wliich aro 
l)tlng brouglit into tlie market, or where, on the sale of a 
Imilding estate, tlie lots wliieli are first offered, and wbidi 
from their ]iosition nr efliiT eireimisfaiK'e.s nuiterially affect 
tile Tiiliu‘ of tlie rionaiiiiiig lots, do not fetili tlu^ price put 
iqtoii tlieim and are in consequence bought im 

On «:aleN by an<‘tion, where the property is offered for sale 
buhjed to a resfuved price, iliiMiinst be exprt'ssjy stated; and 
if the vembn* is (hdroiis of resmaiiig the right to bid, either 
liy himself or his agent, this mibt he expr(‘ssly provided 
for (/A, and the bidding stricdly confined within the powers 
re^erYe^I by the condition (e). 

On a sale by auction, it is usual to require payment of a 
deposit by the piuTliasers ; and this may often be a prudent 
]uecaiiti{in on a sale by private contract : if the de})Osit will 
be of large ainoimt, it may be well to provide for its invest- 
ment, e.g. ill Exchequer Bills or upon deposit with Bankers 
of reiaite, in order tliat there may ho no lo^s of interest, nor 
liabilit}’- in res})oet to the depreciation of seciuitics. It has 
heeii recently held that the custom of aiietioiieers to accept 
the pimchaser’s checpie is reasonable {d). 

It is also the ordinary practice to provide that the vendor 
shall, within a specified time, at his own expense, make and 

(«3s) Jmr V. Mmfiefj 14 Si. 39L (<?) FarJU y, J'^psoHs 0. P. 

(^) 30 & 31 Y. 0 . 48, and ante^ 529. 
p, 126 ; Gilhatt r, Qxlhatt^ 9 Eq. 60 ; (d) lamr v. Lacy Eartlmd^ 31 

and poet, Ob, Y. s. 5. Ob. D. 42. 
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deliver to every purcliaser aa abstract of tlie title to tlie lot 
or lots purchased by Mm ; but tbe vendor is, independently 
of any condition, bound to deliver an abstract ; a delivery of 
the title deeds is not sufficient (c) ; the condition, however, is 
useful as fixing the time for delivery. But if there is any 
doubt as to the vendor’s ability to make out and deliver a 
sufficient abstract by the specified day, it is better to omit the 
condition : for if he fail to deliver the abstract within the 
period appointed, or if the abstract delivered be very imperfect, 
any condition binding the purchaser to make his objections 
within a specified time will fail of effect (/). 

When the lots are small, and the title is voluminous, it may 
be weU to stipulate that no purchaser, whose aggregate pur- 
chase-money shall not amount to a specified sum, shall be 
entitled to an abstract, (or an abstract going back beyond a 
certain date,) except at his own expense : but in such case it 
may be prudent to state that a full abstract will be deposited 
with the vendor’s solicitor, or elsewhere, for inspection by 
purchasers and their solicitors. Before the Conveyancing Act, 
1881, it was generally considered that a purchaser at the same 
auction of several lots held under the same title was entitled, 
in the absence of express stipulation to the contrary, to several 
abstracts ; and it was therefore usual to provide by the con- 
ditions that a purchaser of several lots should be entitled to 
only a single abstract, except at his own expense. Under the 
recent Act, this is now the general rule as respects futee 
sales, unless a contrary intention is expressed in the con- 
tract {g). It may sometimes also be desirable to preclude a 
purchaser of several lots from requiring separate conveyances ; 
which, as it is conceived, he may require, if not so precluded. 
Such a condition, however, is rare in practice. 

If any other condition refer to “the delivery of the 

{e) Sug, 406 ; Eorm v. W%ngfieU^ & G-. 517 ; Upprton v. Eiclolm, 6 
3 So. N. E. 340, Oh. 436 ; and see 1 Day. 625 ; which 

(/) Southhg T. Euti, 2 M, & 0. see as to conditions of sale generally. 
207 ; Shrwm v. Shahpmr, 5 D. M. (g) 44 & 45 V. c. 41, s. 3, snh-s. 9. 


Chap. lY. 
Sect. 3. 


Ecstrictive of 
purchaser’s 
right to 
abstract. 


Where he 
buys several 
lots under 
the same title* 


Abstract” 
means “pex^ 



142 


PAETICULiRS AND CONDITIONS. 


Chap. IV. 
Sect. 3. 


feet ab- 
stiaet.’^ 


Effect of Tjon- 
df liverj of, 
oil eoiiditioiK 
as to time. 


Condition aa 
to completion^ 
and interest. 


atbixact-," in any queaioii as to time, yill lio held to mean 
the delivery of a perfief ahsiraot (//) : i. e., an ahstrad as per- 
fect as the yendor could furnish at the time of delivery (/) ; 
althrmgh it may he an ahstract of a defective title {k ) ; and if 
it cemtnins, yith .''Ufllcient fulness, the ellVcf of every inslru- 
meni vhidi ennstituies the title, it will he deemed sufficient to 
sati'-fy the condition; and time will begin t<i run against the 
ptu'chaser as from tlie date of its delivery (/) ; and an ahstract 
as delivavd in prostmiod to ho pirfict, miless the contrary is 
shown (?»)■ 


If the vendor fail to deliver a perfect ahstract within tho 
tinu' specified, the piuahaser is ixdii'ved from any condition 
hinding him to ohject to tho title vrithin a given period after 
delivery <i th<' ahstinct {n ) : it is nut nnnsual to guard against 
this rule, hy pnniding, (in tho condition as to ohjections,) 
iliat “• an ahstract shall, asregnrds any ohjection or requisition, 
he ( ousidcred perfect, if it supply tho information suggesting 
tho same, although it may ho otherwise defective ” (o). 


It is Usual, and proper, in every ease to specify the day on 
which the piu’chase is to he eompleii'd, and from which the 
piu'chascr is to have possession (;;), or (if it ho in lease) 
receipt of the rents and qiroflts of tho estate, aud to pay in- 
terest (which may he reserved according to an ascending 
scale) [fj) upon the piu'chase-monoy, if not then paid; and up 
to wHch day the vendor is to pay tho outgoings (r). This 


{h) Soimn V. M, 2 B. 17. 

(i) «•, 2Ha.in. 

(/i) Bkckhmi V. Smith, 2 Ex. 789 ; 
see W&nt V. Sialhbrass, L. R. 8 Ex. 
175, 179. 

(i) OMen Y. Me, 34 L. J. Ch. 
620. 

[m) Wari r. Ghrimes, 9 Jtir. N. S. 
1097. See Gra^ y, lotokr^ L. E, 8 
Ex. 249 ; and see p. 279, where the 
passage in the text is cited with ap- 
proval by Blachbiim, J, 

(«) BMlow Y. Zms, 2 Ha. 40 ; 


Bouthhj V. Iluit, 2 & 0, 211 ; 

GraifY, Fouler, L. R, 8 Ex. 279. 

(o) And see also Ch, VIIL s. 2. 

(j3) As to tho meaning of “ pos- 
session, p. 145. 

(^) Eerhert v. Bahhbury and Jemil 
M. Co., 2 Eq. 221. 

(f) The word “next,” as an attri- 
bute of the day for completion is 
generally to be read not with Ihe 
month which immediately precedes 
it, bat with the whole description ; 
y., “the 25th day of December 
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condition, as to time, will not, however, in ordinary cases, he Cliap. IV, 
binding in Ec[nity, unless time be declared to be of the 
essence of the contract (s). A different rule formerly pre- 
vailed at Law; but now by the Judicature Act, 1873 (^), 
stipulations in contracts as to time and otherwise, which 
would not before the Act have been deemed to be or to have 
become of the essence of such contracts in a Court of E(][uity, 
are to receive in all Courts the same construction as they 
would have formerly received in Equity, It is generally 
thought best to provide that the arrangement as to payment 
of interest and receipt of the profits, &c. shall hold, whatever 
may be the cause of delay in completion [ti ) : and it was 
always considered that the purchaser must, under such a con- 
dition, pay interest during the time spent in clearing up the 
title {x ) : although, of course, it would not justify the vendor 
in wilful delay (y); but where the expression was, ‘^if from Delay “from 
any cause whatever the purchase-money shall not be paid Stwer!” 
on, &c., the purchaser making default shall pay interest,’’ &c., 
it was decided that the purchaser was exempted from pay- 
ment of interest when the delay arose from the state of the 
title ; inasmuch as he had made no dcfanU (s). In a modern 
ease, at Law, where the agreement was that the purchaser 
should pay interest from the day fixed for completion, if 
completion should be delayed on his part,” and the vendor 
and his trustee were ready to complete on the day named, 
but the purchaser was not prepared, and afterwards, when 
the purchaser was ready, the vendor’s trustee refused to 
concur, it was held that interest was not payable after the 

latter date [a ] : in another case which has been much dis- De Time t , 

De Visme, 


next” means the next 25tli day of 
December, not the 25th day of next 
December; Dawes y. Charshy, W. 

(1886) 78. 

is) 7de Oh. X. s. 1. 

36&37V. 0 . 66, 8.25 (7). See 
MhU T. Mwardes^ 5 Oh. D. 378. 

[u] “Completion” in such condi- 
tions means payment of the purchase- 
money; Lewis’?. South WdesR. Ob., 


10 Ha. 113. 

(a?) See Gtemwood v. Clmrchllj 8 
B, 413; Dsdaih t. Stejohenson, 1 S. 
& S, 122. 

(y) S, G. ; see the judgment in De 
Yxsme y. De FismO) 1 H. & Q-. 336. 

(a) Denning y. Diendeison^ 1 De G-. 
& S. 689. 

[a] Imy y. Smithy Car. k M. 

664. 
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\/i), wlrnv ih^ ]nir(‘liase was to be completed and tbe 
„ mniii*y paid on a certain dajN ^^biit if tlie pimcbaser slioiild 
tail ill making’ kucIi payment, tlien, from wliatcver cause tlie 
delay luiglit liavo arisen,'^ interest was to be paid at five 
yfV' voii,; and considerable delay arose in making out tbe 
it was held, eitluT tlxat ilie pimeliaser was not bound to 
pay interest until a good title was sliOAvn, or that, if bomid 
by tlie condition to sneb payment, be was entitled to an 
etpiiYabait compensation finm tbe vendor : tins doctrine, as 
we shall hereafter see, has been mneb broken down by later 
ca^es [() ; and it may now be taken as well established, that 
tbe ordinary condition, w'bether with or without the Avoids 
from any cause whatever,’’ will apply to every ease, except 
AA'biu'e the vendor, notwitbstandiiig the ptmebaser’s active 
remonstrances, is guilty of Avilful default, or of siieli gross and 
Hnw tlie peivibtent negligence as is tantamount to Avilful default. In 
hhmlil !)c order, boweAXT, to aA'oid all possible cpiestion as to tlie scope 
fuiiiied. meaning of tbe condition, it may be prudent to frame it 

tlius : if from any cause Avliatever, other than tbe Avilf iil and 
capricious refusal of tbe A’cndor to make out bis title or to 
convey the estate, tbe purchase shall not be completed on tbe 
specified day, tbe pimcbaser shall thenceforth pay interest on 
so much of bis purebase-monoy as for the time being shall 
remain unpaid, and shall have no claim to compensation in 
respect of the delay in completion.” 


“ Secoipt of 
rents and 
promts.” 


Tlie eomnion condition that a purchaser, “ upon completion, 
shall ho let into the receipt of the rents and profits,” prima 
facie refers only to rents reserved on an ordinary tenancy; 
and where property was doserihed as “ now or late in the 
several occupations of H. E. and others,” and parts of the 
property were subject to leases for lives at low rents, of which 


(^) De rime r. De Vwne^ 1 & 

G. 336 ; nde infra. See as to in- 
terest, Hoii'lcy V. Adams j 12 B. 476. 

[c) See, among others, Bamierman 
r, Oiarh, 3 Dr. 632 ; Vtchrs v, Mand, 
26 B. 630 ; Lord Mmerston y. Tur* 


ne)\ 33 B. 524 ; Williams y. Glenion^ 
33 B. 528 ; 1 GL 200 ; and vide 
post^ p. 719 et seq.j Yrhere the 
effect of this condition is Mly con- 
sidered. 
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tlie pnroliaser had no notice, it was held that the ordinary Chap. IV. 

condition as to letting him into receipt of the rents and - ’ * 

profits did not apply, and that he could not he compelled to 
accept the title without compensation {d). But the words 
“ rents and profits may include an occupation rent {e). And 
in a recent case where the condition was that the purchaser 
should he entitled to “ possession, or to the receipt of the 
rents and profits,” and the vendor was in actual possession, 
the latter words were held to he otiose ” (/). 

The word possession ” is a flexible term, and does not ‘Tosses- 
necessarily import a personal occupation. Thus, where the 
property, an orchard, was descrihed “as in occupation of 
L. P.,” and the purchaser was to heeve possession on the day 
fixed for completion, it was held that he could not insist on 
being put into personal occupation of the property (y). 


We may here remark that an agreement that if the pur- Usury, 
chase-money were not paid at the time fixed for completion, 
the purchaser should pay “ in lieu of interest upon the same a 
clear rent of 1. per annum , was not, wliile the laws agaiast 
usury ill) were m force, deemed usurious by reason of the 
rent exceeding the amount of interest at 5/. per cent, on the 
j)urchase-money (?) ; nor will the Court now reheve against an 
agreement to pay interest on an increasmg scale varying with 
the continuance of the delay in completion (/) : hut a bond 
for the purchase-money carrymg interest at more than U,per 


(d) Eiighs V. Jones, 3 D. R. & J. 
307. 

{i) Metr.B.Co, y. defries, 2 Q, B. 
D, 387. 

(/) Anhr v. IranUln, 43 L. T. 
317. 

[g) Lah r. Dean, 28 B. 607. 

{h) Repealed by 17 & 18 T. c. 
90. 

(i) Spurrier y. Mayoss, 1 V. 627 ; 
4 Br. 0. 0. 28 ; and see Dowling t. 
legh, 3 J. &L, 716 ; Meherr. Yar- 
don, 2 OoU. 162 ; andR^^^^ v. Didgood, 

B. VOL. I. 


1 Man. & R. 143, 151, wbere tbe 
Court Md that future payments re- 
served under tbe name of interest, 
were in fact principal; Barry v. 
Msham, 3 0. B. 641, 654. See, how- 
ever, as to usury, Dane v. EorheJe, 
6 H. L. 0. 580 ; James y, Dice, Kay, 
231 ; rev. on other grounds, 6 D. M, 
& G, 461 ; Thomas v. Cooper, 18 
Jur. 688. 

[J) Eerhrt v. Salisbury D, Co*, 

2Eq. 221. 

L 
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I ill 


l\\ 




Corenants by 
tru<^tces and 
inurtgajjees. 


Apportion- 
ment of ac- 
oruing rents, 


I’nit. wu-; t’>rnii‘rly unless prateeleil Ly the ‘2 1 'c ^2 

Tie), e. •'!?. We luiiy iil-n I'emark that the repeal of thi> usury 
k\v> has i!ol uftViteil the junHlietiou of the Corui to grant 
nlief agaiiM uneonsehiiuilili' hargains(/). 

It is ibual, oil a sale hy auetion, to pro\ide that the vendor 
shall, upon payment of the pureliase-money, exeeute proper 
fonveyaiiees to the respeetive pnrehtisers of the lots pnrehasod 
hy them respectively ; such conveyances, &c., to ho prepared 
hy and at the expense of the respective purchaser’s, and hy 
them tendered for execution at a specified time and place. 
The condition is scarcely necessary'; for the contmet in itself 
gives the purchaser a right to a conveyance upon pajment of 
his purcliaso-moiiey ; and Ire is, primd fade, hound at his oivn 
expemso to prepare and teirder it [m). It may sometimes, 
ivhero time is intended to ho of the essence of the contract, he 
rvell to stipulate that, hr accordarree nitlitirc universal pr-ac- 
tico, a dnrft of the proposed conveyance shall, at a specified 
thno hoforo the day fixed for completion, ho fui’nished for 

perusal by the vendor’s solicitor. 

« 

So, it is usual on a sale by mortgagees or trustees (»), to 
stipulate that they shah, ho required to covenant only against 
incumbrances ; hut the condition is iimreeessary, provided that 
the particulars or conditions give the purchaser notice of the 
fiduciary character of the vendors (o) ; and we it omitted, the 
purchaser could neither insist upon any further covenants, nor 
refuse to complete upon the ground of the vendors declining to 
enter into them. 

So, it is usual to stipulate tliat the rents will he received, 
and the outgoings discharged, hy the vendor up to the day 

[h] Bmar y. Bpan, 3 T. E. 425. & W. 835. 

Q) Tyler y. Yates^ 6 Cb. 665 ; MiU {n) See now tbe Conv. Act, 1881, 
ler T. Cookf 10 Eq. 641 ; Bari of s. 7 (f). 

Aylesfoid y, MorriSf 8 Cb. 484 ; post, (o) Worley y. Brampton, 6 Ha. 560; 
p. 851. Omhm y. lord londeedorouyk, 10 Ha. 

(m) Sue:. 541 : Boole y. Sdl 6 M. 74 : see n. 622. 
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fixed for oompletion, and as from that date by the purchaser, 
and that if necessary an apportionment of such rents and out- 
goings shall be made between them. It may be desirable to 
add, especially when the iDroperty is in hand, that the out- 
goings to be paid by the purchaser shall include all rates 
made before, but not demanded till after, completion (p). 

Where land subject to a rent-charge is sold in lots, and the 
owner of the rent is unable or unwilling to coneiir in an ap- 
portionment thereof under the proyisions of the Inclosure 
Acts( 5 '), or to release the land offered for sale under the 
22 & 23 Viet. c. 35, it is usual to stipulate that each piuchaser 
shall pay a specified portion of the rent-charge ; and, if he 
desires it, shall procure an apportionment at his own expense. 
In such a case, the amount apportioned to each lot should be 
stated in the particular. 

If, where property is sold in lots, any part comprised in 
two or more lots be upon lease at one entire rent, or if all or 
any part of the property comprised in one lot, be let together 
with other property at one entire rent, and the consent of 
the tenant to an apportionment of the rent cannot be obtained 
prior to the sale, the conditions must proxide for its apportion- 
ment (f) ; and, although perhaps not strictly necessary, where 
the intended apportionment of the rent is clearly specified (s), 
it may, by way of precaution, be well to stipulate that the 
concurrence of the tenant, who is not bound by an apportion- 
ment made without his consent, shall not be required {t). 

It may be well to remark here that where the reversion on 
a lease is severed, and the rent is legally apportioned, the 
assignee of each part has now, in respect of the apportioned 
rent allotted to him, the benefit of aU conditions or powers of 

[p] See MidgUij v. Goppoch, 4 Ex. {r) See Barnwell y , Harris, 1 Tairn.^ 
•D. 309. As to wLat is included in 430. 

outgoings,” see ante, p. 137. (^) Walter v. Maimde, 1 J. & *W“. 

(^) See 17 & 187.0.97, ss. 10, 14. 181. 

(^) 1 Da?. 547. 


Cliap. IT. 
Beet. 3. 


Apportion- 
ment of rent- 
charge. 


Apportion- 
ment of rent 
service. 


Apportion- 
ment of rent 
on severance 
of reversion. 



14.^ 


riiap. ir. 

Sect, 5, 


im nt of n ut 
ami liilfilith s 
oii lit t f 

kuH'lioitK ill 

lotH. 


Cwpp, &(\ 


to, if 
no condition. 


IWVmCUA?,^ AND ff>NDITION*^, 

iv-ciilry fnr Hnr»-p.uin»iii, aiulof mnj eoiplitioii rtiii- 
in tlo* as if tiny lual hvn risoned io liiiii uh 
iiioi«lt‘nt to Ills part oi tbi' revoivion in ivopeil of Mirli appor- 
tifaiul roll! \f , 

IViioro linbolioM pi»»poily liobi nialor oiio doiniK^ at an 
raitiif n ill is (4!« roil ior .salo in lots, provision iimst bo iiimlo 
for tilt* appoitioinnnit ainonp^ tin* so^ianl pun'Iiana's of tlio 

rtail airl liubilitios inab-r tho loine. Tlio lessor seblom 

likt‘ly to loneur in an aminpimait, ’\\liieh, it inenws 
tlio trouble of lolloaion, may lt‘ss{*ii his HHiirity for tln^ rent. 
Tlioiv is no plan by nliieh Hioh an apportionment may bo 
viloiti tl 'wliioli is nliolly free from objec tiom Sometimes iross 
pontts of mitry uml di^tres^are ^iventothew'veralpureliasers 
over the other lots; but nliere tlie lots are numerous this is a 
iompliiated jiote^’-; ami the mo4 apprmed pku is to assij^ii 
the b ao* to the larpasst purehuMT in value, uiid to riHpiire him 
to jrrant diTivutivi^ leases for the whole temp wiinting one 
day, to the pmehasers of tho remaining lots at tho apportioned 
rents {h). 

t 

Fpoii the sale of land used for agrieiiltui'al piu’poscs, it 
may be often necessary to insert a condition as to the growing 
crops being taken and paid for by the piu’chaser : or as to 
allowance being made for seed, manine, tillage, and such 
oth(‘r things as, according to the local eustom, are iibiially 
matters for allownnco bertveen an outgoing and an incoming 
tenant (/). 

If the property be in lease at the time of sale, tho pur- 
chaser will, of course, be subject, in these respects, to the 
rights of the tenants : if, however, it bo in hand, and notliing 
be said as to the crops, they will belong to him from the day 

{t) Conv. Act, 1881, s. 12, extend- tke wliole subject to uuderleases of 
ing the provisions of 22 k 23 V. c. 35, the other lots previously granted by 
8. 3. the vendor to the respective pur- 

(k) Sometimes the purchaser of the chasers. See 1 K, & E. 25L 

"I- i. 1-i. L -i! f-N O-- .1 nOl- 
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fixed for completion ; and it is conceived that the vendor will Chap. IV. 
not te at Hlierty previously to remove them in an immature 
state : and of course, in the absence of stipulation, the vendor 
himseK could make no claim in respect to seed, manure, 
tillage, &e. 


There should be a condition as to fixtures [y], if the pur- Estees. 
chaser is to pay for any. In the absence of any express 
stipulation, common fixtures (s), including such as are not 
strictly fixtures, wid be held to be included in a contract for 
sale ; and will pass by the conveyance, unless a contrary 
intention can be collected from the instrument (a). 


Payment for timber by the purchaser, if intended, must be ffimler, 
provided for by the conditions [b). The effect of the general 
condition has been held to be destroyed, as to lots A. and B., 
by a particular statement being appended to the descriptions 
of lots C. and D., that the timber on them was to be paid 
for (c). 


The expression “timber,” which means trees fit to be used Asto-wiatis 

^ ( C tllllDGr * * 

in Ibnilding and repairing houses (^?), includes oat, ebij and 
ash, everywhere ; and, by local custom, beech (e), and various 
other trees, even trees which are primarily fruit trees, as 
cherry, ohesnut, and walnut (/) ; no wood, however, is timber 
until of twenty years’ growth {g ) . As a general rule, pollards 


{y) As to what are fixtures, mde 
postj p. 607. 

( 2 ) See, however, Ux parte Quincy, 
1 Atk. 477. 

(a) Cony. Act, 1881, s. 6 (2). And 
see Colegrave v. Dias Santos, 2 B. & 0. 
76 ; EiUhman v. Walton, 4 H. &W. 
409, and oases cited, 411; Manning 
y. Bailey, 2 Ex. 45 ; JEx parte Lloyd, 
1 M. & A. 494 ; Eare v. Eorton, 5 
B.& Ad. 715; Sug. 33; WiMear 
Y, Cottrell, 1 E. & B. 674; Mather y* 
Fraser, 2 K. & J. 536 ; Eutchmson t. 
Kay, 23 B. 413 ; EaUy v. Emmers- 


ley, 3 B. E. & d. 587 ; Boyd v. Skor- 
rock, 5 Eq. 72 ; Turner v. Cameron, 
Ij. R. 6 Q. B. 307, and mde post, 
p. 257 et seq., as to valuation, and 
post, p. 606 et seq., as to fixtures. 

[h) Sug. 32. See Eigginson v. 
Clowes, 15 Y. 516. 

(f?) Eigginson v. Clowes, suprd. 

(ii) Woodfall, 616 . 

(e) Aubrey y, Fisher, 10 Ea. 446. 
(/) Duke of Clmdos v. Talbot, 2 
P. W. 606 ; see Craig, llet seq, 

{g) Foster Y. Leonard, Cro. Elia. 1. 
As to what are and what are not 
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C‘}iiip. IW 
Sat. 3. 


TimlRr-iike 

trees. 


Tiiiilnr Bmat 
be |»awl fur 
uiiler 0 ‘SI* 
(litiust**. 
altliuiiirli piir- 
c}sii‘'> T iiri}" 
IifiTU no riglit 
fo fell in 


llis'lescrip* 

iion. 


Wbat it 
extends to. 


sopm nut (o I'l' timt’i'r; if hmmd, Imwovpr, flicv may lio 
iimln’i- liy Im'al i iHi'm. A jjriuit <'f “ timlnTaiitl InuInT-lfte 
tri’ts" incluilis tint tmly (inliiiary tinilicr, and Midi tivi'> as 
liy loi-al ciMtini art* > (tii'idi'ml tiiidiiT, 1m! I'vcn “ ihiimiiigf,'’ 
and tlm ri.u'lit itf di'fiTiuiiniifr wliat aiv ]iri)]i(‘r tliiiuiiiig'H (//) ; 
&n al.n it niiuldM'i'inti)iu('iudi'MmndjmllaDL(/l. An 
iitm ill a IviM' id' "all tiiulicr and iitlicr tiws Im1 not tlm 
annual fruit tlmroidV' Mould i-wm not to iindudo gardmior 
oivhard fruit tivi-s nnlo's liy local fudom (/.■) ; tlm tcnn 
‘‘ fruit ’’ Iming coii'-idorod to ridVr to tlm mast of timlier trees. 

’Whore, on the Kilo of intmui.xcd freehold and {‘opyhnld 
land, it M-as provided, that the pimliaser should not ho 
entitli'd to have the ipiuntities or houiidarii's of the tivo 
tomuv- di'tinguidiod, and he ivas to pay a .sjiocified sum 
fur the tiiaher, this was held to hind him to the pnreliaso 
ivithont an aliatoment, although tliu houudari(‘S not lieing 
di.''tinguidiahh', ho could not fell a ainglo tree. And in 
another ease, arising under the same conditions, there M'as a 
like deeisiou, although the entire lot ivns shoi\m to ho copy- 
hold: the (’mud liohlhig that the contract M'as entire, and that 
there Mans often much value and enjojTueut in the piossession 
of trees apart from their selling value as timher ( 1 ). 

It is a common condition, ujiou a sale hy auction, and often 
upon a sale hy pirivato contract, that any misdescription, mis- 
take, or error in the piaidiculars, cither ivay, shah not avoid 
the sale, kit shall bo the subject of compensation : and the 
condition usually pirocecds to fix the mode in M'hich the 
amount of compensation shall ho settled (w). 

It has been held that such a condition, so far as it affects 

timber kecs, see Eont/wood v. Eony^ 842. 

mod, 18 Eq, 306 ; Dmn y. JBryan, {1) Cmse y. Imrenee, and Crom 
7 1. E, Iq. 143, Y. Kme, 9 Ha. 462, 469 ; compare 

{k) Gordon Y. Woodford, 27 B. 603, Dawm y. JSrinchmm, 3 M. & Cl. §3. 

(i) MShett V. Mmkm, "Woodfali, (ot) See tins condition discussed, 
617 ; and see 2 B. W. 606. pod, p. 740. As to its effect after 

{^') BulUn Y. limning, 6 B. & 0. completion, see pod, p. 904. 
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tte vendor’s right to speeiflo performance, must 1)6 taken to Cbp. IV. 
contemplate and provide hi only suck misdescription, mistake, 
or error, as, in the absence of the condition, would he a ground 
for avoiding the contract (ii ) ; hut, notwithstanding the con- 
dition, the misstatement, if wilful or designed, as it amounts 
to fraud, will, even at Law, render the contract voidable at 
the option of the purchaser: and, if it arise simply from 
negligence. Equity will refuse a specific performance at the 
suit of the vendor, if the error be not a fair subject for com- 
pensation (a). 


In the absence of any condition, where there was a bond Misdescrip- 
fde mistake in a matter essential to the contract, an estate material 
being inadvertently stated to contain 21,750 acres, whereas it 
contained only half that quantity (p), the Court refused even 
the purchaser’s suit for speciSc perfomanee, holding it not a 
case for compensation, but for avoiding the contract alto- 
gether. At Law, cases have occurred, in which the opinion 
was entertained that, however gross the negligence, the pur- 
chaser is bound, if there be no fraud (j) ; but this opinion has 
not been followed (r) : and the rule, both at Law and in 
Equity, seems now to depend on the principle that the Court 
will not make a new contract by compelling a purchaser to 
take the property with compensation when it is substantially 
different from what he was induced by the representations 
made to him, whether fraudulent or not, to believe that he 
was purchasing. In such a case the contract wifi be set aside 


(n) L<}sUe y. Tompson^ 9 Ha. 273 ; 
and see and consider Emj^. Smiihiesy 
22 B. 510. In Orange to WngJit^ 64 
L. J*. Ch. 690j and Bourne y. Bonion 
Zand Co., W. H. 1885, 109, Bacon, 
V.-G., refused tlie rendor the benefit 
of the condition, -vrliicli was in the 
ordinary form that compensation 
should be given or allowed. 

(o) Sng. 28. SeywoodY. Mallalm, 
25 Oh. D. 357 ; Bry, ss. 1204 et seg. 
And see Me Terry and Whiie, 32 Ch, 
D, 14, 28. 


( j? ) Burl of Zurlmm v. legard, 34 
B. 611 ; and see Tnee v, Forth, 2 T. 
& C. 620, where, however, there was 
a condition for compensation ; bnt 
see CordingUg v. Cheesehrmgh, 4 D. 
P. & J. 379 ; McKenzie v. Sesketh, 7 
Ch. B. 675 ; and Bnglish v, Murray, 
49 L.T.35. 

[g) Wright v. W%lm, 1 M.&B, 
207 and see M%IU v, Oddy, 6 C. & 
P. 728, 

(f) Sag. 31. And see IligU v. 
Booth, 1 Bing. N. 0. 370, 377. See 
White v. &F. 766, 
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Cliap* IV. 
Sect. 3. 


Or cauted !r 

lULfli-' 

Ijeuce, 


Vim r 
k mid 
alfliHUi'-h 
midi d bv a 

ft.rrtf! jmd 
I h’.jiS 
ilcHTiptiuii. 


ill ioio ('■I But ^\hra’0 the mif.JosiTiptiou is to a comjtara- 
fiYoIr .'•mall ami uniiiipovtanf part of tin* pruptrtN' ]iurrli;mwl, 
,spei,'iflc porforiuaiuo will li*' tloiTocd, at tlu- iibtauct' of tlio 
Tomtoi', Mil'ji'tt to i‘oiu|i(“usition ('i). 


Ami whi-ro a vomlor, ^\ilo ]ia<s tlio moan? of kninvleilgo, ami 
is lioumi to U'O (luf> ilili;jt'mo, im'-ileMTilios liK property in 
any iiuportiint partieular, it aocnis proluile that tlu* I'ucis 
would ill tlieiUM'lves la' denned eonelusive eNidniee of a 
fruudulnit intention i/i: c.ij., a statement timt tlu' edafe was 
alurtit om* mile fomi llordumi, wlien in faet it was ujawirds 
of three miles dkant i/'U and, in another las', a inutnitd 
misstatemnit. upon the sale of a Iiou'e, as to the amount 
of the ,m'oimd rent (/.; ami in a hiier eU'-e, a deserijition of 
dilapidated property, "good ami suhrtanliulltut unfiuislied 
Iiuildings" i//l seem to have Iteen eonsidered, at Law, tu bo, 
in theii’ very luitimo, fraudulent. 

But a sale of ]iroperty ineroly l\y it.s usual and known 
de-oription. nitliout_ alteration, addition, or oonnuent, will 
bind the pureba-iT, ulthougli suoli di'si-rijtion may in fact 
airideiiiidly midead liim : for instanee, wlierea lionso long 
kmAni and rated as Xo. di), llegouey Sipiaro, Bviglitou, nas 
Sold in London b\- anetion ity that dosonption, and tlio pux- 
ehaser bought it without prertous inquiry, and then foiuul 
tliat it was lint aetiially in the square, but in a side street, 
eommanding no sea view, and was a smaller houso (ban ilie 
houses in tlio square, he was held by iSir J ames Barker, V.-O., 
to Ms bargain (;). 


(«) Tmmm y. 8 Cb. 118; 
Guriimry. fuk, 10 L R. 0. L. 400; 
JrmM V. 14 CL B. 270; 

Fukfirdr, 17 B.96; 

knd T. i}ws%, 29 B, 430 ; and Bee 
to Seion % Skde^ 2 Wb. & T. 
L. C.j and p. 1205. 

(i^) See Sng. 23 et seq,; Bromlu 
y. (^mphll^ 5 Ap. Ca. 925. 

(k) lluh of Norfolk y. Worthy^ 1 


Camp. 337. 

{£} Milk-r.Oddij,%Q,kV,m. 
[y) Itohmon v. Mmgrom^ 8 0. & P, 
469; loijm v. Buiherfird, Sug. 331 ; 
but, in general, a miBstatoment as to 
the state of repairs would seem to be 
a matter for oompenBation in Equity ; 
dyer v. E&graUy 10 V. 605, 508. 

(i5) WJiiU y. BradshaWf 16 Jur. 
733. 
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In tliis case there vas tliat degree of apparent hardship 
and mistake which might, without much difficulty, have 
induced the Court to decHne to exercise its discretionary | uris- 
dietion : hut the decision, it is submitted, was correct. It was, 
no doubt, a hardship upon the purchaser to be obliged to take 
property of a less valuable kind than that which he fancied he 
was buying; but it might have been an equal or greater 
hai’dship on the vendor to throw the property back upon his 
hands, and so to deprive him of the advantage of those bonli 
fide biddings at the auction, which immediately preceded the 
bidding upon which the house was knocked down to the pur- 
chaser. If a man chooses to enter a public sale room, and to 
bid for property without previous inquiry, and therefore 
evidently not with a view to personal occupation, but as a 
mere speculative investment, relying on his own imperfect 
knowledge or recollection of its particular features, and then 
finds that he has made a mistake, aU that can be said is, “ qid 
wU decipi, decipiatiirfi If, however, the advertisement or 
partioulai's had contained any reference to Regency Square as 
possessing those peculiar advantages— such as a sea view — 
which, although enjoyed by the houses* generally, were not 
enjoyed by No. 39 in particular, such reference, although 
strictly correct in fact, would probably have been held to 
savour sufficiently of deception to deprive the vendor of the 
assistance of a Court of Equity. 

Where a house known as No. 58, Pall Mall, but which in 
fact was built at the back of No. 57, and communicated with 
the street merely by a passage, was sold by auction, not 
merely as “No. 58, Pah Mah,” but as “ No. 58, on the north 
side o/Pah Mah, opposite Marlborough House,” the Court held 
the case to be one of misdescription, and not to fah within the 
authoriiy of the Regency Square case (a) : and the cases seem 
to be distinguishable on this ground, viz., that in the former 
there was a mere description of the property in those terms in 
which alone it could be properly described; whereas, in the 


Chap. 17, 
Sect. 3. 


Eemarks on 

White Y. 
Bradshaw. 


Stanton x, 
TattersaU 
distingnislied. 


[a] Stanton v. Tattersalli 1 S. & G. 529, 
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latter, tlie ordinary ilescTijilirai mis so amplified, as apparently 
to iinolve an fb^eitimi liy the ^eudor tliut the premises 
actually oceiipied a specified desirahlo locality. 

If tlie intemlinfr pmvhn.-'er do not rely upon tho particulars 
or stalemeuts of the vendor, hut e.xaniine the propeiiy in 
pei>on or hy his agents, hi’ cannot, in the absence of direct 
fraud, contend that he is dect'ived hy tlie representations of 
the vendor as to any point upon ivhich ho has thus tested 
their acciiruey l/d ; hut if the misrepresentation ho of such a 
natin-e as not to he ajiparent on a personal inspection, and 
the purchaser relies upon it, the miw fact of his having 
examined llio property <loes not necessarily make the contract 
hinilimr upon him u-i; nor is it any defenoo to an action to 
re-rind a eontracl on the ground of misrepresentation that 
tlo' jairehasev might ivith rea.-onahle diligence have aseortaiued 
that the statements were untrue [d). 

It may, linwever, he collected from tlie oases at Law and 
in Et[iiity, that, indejiendently of fraud, and on the mere 
ground of the mat**riality of tho misdi'seription, the usual 
condition as to compensation udE not entitle tho vendor to 
enforce the oontrait against an miwiUiiig purchaser (c) in the 
following cases, viz. : — 

Lst. "ttliere the property is not of the same description as 
it a]ipears to he in the paxiindare ; as where long leasehold is 
deserilied as freehold (/) ; or copyhold is doscrihed as free- 
hold ly) : unless, by reason of the fine, &c., heing fixed and 
nominal, and the right to minerals and timber heing in the 
tenant, the eustomaiy tenure is in fact eq^uivalent to free- 

(5) See Atticood t. SmaS, 6 C. &r. (<') As to the rights of a purchaser 

232 ; see tlie judgment in Clapham under suoli a condition, see post^ p. 
T, SklhiOj 1 B. 140 ; and Jennings 740. 

Y. BrmgMm^ 5 B. M. & G-. 120. (/) Bee and consider Browm t. 

(fi) Bmng y. Eancock, 6 Ch. 1 ; Fenton^ 14 Yes. 144. 

Brewer y. Breim^ 28 Cli. B. 300. {g) AyUs v. fe, 16 B. 23 ; Upper- 

(4) Beigtme y. Kurd^ 20 Oh. B. 1. ton v. NwhUon^ 6 Oh* 436 ; and uide 

post, |K 1199. 
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Iiold (A) ; or wlicre land wMcL. was formerly copytold and has 
been enfranchised under the Enfranchisement Acts hut re- 
mains subject to the rights of the lord in respect of minerals, 
is described as freehold (;) j or where an underlease is sold as 
an original lease (/) ; or as where, upon the sale of an estate 
let on lease at a rack rent, such rent is described as a ground 
rent {i ) ; or where the occupation rent is OYerstated, or so stated 
as to mislead (/) ; or what is desaihed as a freehold ground 
rent is in fact only a sum in gross seom’ed by personal 
covenant {m ) ; or as where a house, composed externally partly 
of brick and partly of timber and lath and plaster, is described 
as a brick-built house (re). 


2ndly. V^ere the property, as described, is not identical 
with that intended to be sold : as when a vendor, intending 
to sell No. 2 in a street, described it as No. 4, the purchaser, 
although No. 2 was the same description of house as, and in 
better repair than, No. 4, recovered his deposit at law (o). 

3rdly. Where a material part of the property described 
has no existence, or cannot be found ; or where no title 


can be shown to it; as when, 

[h) Frice v. Macaulay^ 2 B. M. & 

G. 339 ; and in sucli oases tlie effect 
of the Copyhold. EnfranoMsemeat 
Act, and the provision as to the re- 
servation of minerals, must now he 
considered. 

(i) Vpperton v. Fficlolm^ nli mprL 
But distinguish Ke^r v. Faioson^ 25 
B. 394, where on a contract for the 
sale of copyholds there was a stipu- 
lation that the vendor should procure 
their enfrancidsement, and it was 
held that the purchaser must be 
taken to have known that on an en- 
franchisement the lord could reserve 
the minerala, and therefore that he 
could hot rescind on the ground of 
such a reservation. 

(;) Mai&hyr. Booths 2 Be G. & S. 
713; Isw V. Urkoin, 16 Si 377; 


upoa the sale of a leasehold 

hut see Darlington v. EamiUon, Kay, 
550 ; Bartlett v. Salmon, 6 B. M. & 
G. 33 ; Brumjit v. Morion, 3 Jur. N. 

S. 1198; cf. Eayford v. Cuddle, 22 
B. 477; Camheiwell Bmldmg Society 
V. EaUoway, 13 Ch. B. 754 ; and 
Blood V. Bntchard, 40 L. T. 873. 

[k) Stewart v. Alhston, I Mer. 26. 
[t) Bmmoolc v. Ealhtt, 2 Ch. 21 ; 
hut cf . Davenport v. CMrshy, 34 W. 
E. 390. 

(w) Blvans v. Bohm, 1 H. & 0. 302. 
(w) Fowell V. Douhble, Sug. 29 ; 
and see Arnold v. Arnold, 14 Ch. B. 
270 ; and Bngksh v. Murray, 49 L. 

T. 36. 

(o) Beach v. Mullett, 3 0. & P. 
115. 

(j?) BoUmon v. Mmgrove, 2 Mo. & 

E. 92. 
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Sect. 3. 


or not 
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liouso anti Muall yarti aJjoiiiinp:, tho yard was not mcluded in 
the leabO, hut held IVom yt'ar to ytnr at a separate rent (t/) ; 
or where the veuilors laid only a title to an undivided part of 
a small hut material jiortinn of the property (;•) ; or where a 
term, whieli in the partieiilai’S piuports to luivo twenty-sis 
years to run, has, in fuet only nine («). 


4thly. '\^liero the niisdeseription is upon a point material 
to the due enjoyment of the jtroperiy; as when, upon the 
sale of a lease of a house and shop, the particulars merely 
slated that the lease eoiitamod a restrietion against ontain 
speeitied trades heiug earned on upon the premises, whereas 
in fiu t several iSir trades were forbidden [t) : so, also, where 
outlie sale of the residue of a term of which twelve and a-half 
yeaiN were unexpired, no nntiee was taken of an option on 
tlu' part of the lessors to determine the lease after five years 
had expireil («’) : so, also, where upon the sale of a piece of 
land described as ‘‘ a firat-rate building plot of ground,” no 
notice was taken of a right of way passing over it (r), or of 
an undergrotuid watereourso which third parties had liberty 
to open, cleanse, anti repair, making satisfaction for damage 
thereby oceasioned [x] : or where a right to use the kitchen of 
the tenement sold was not disclosed (y) ; or a covenant mate- 
rially restrietiug the user of the land (r) : or where a reser- 
vom and waterworks were described as yielding a specified 
yeai'ly rent exclusively of tbe land and buddings, and it ap- 
peared that this rent consisted of water rents paid by tbe 
occupiers of houses separated from the reservoir by property 


[q] Bohcll Y. SittcJiinson, 3 A. &E. 
355. 

(r) Arnold v. Arnold^ 14 Oh. D. 
2T0. 

(i) 2sa&h Y, Woodmon, 33 W*. E. 
301 . 

{t) MlgU V. Booth j 1 Bing. K. 0. 
3T0 ; see VignolUs t. Bowen, 12 Ir. 

R. 194, 196 ; Bt&nlei/ v. MoGau^ 
ran, 11 L. E. Ir. 314. 

(«) We$ton Y, Bmage, 10 Oli. D. 


(«?) Byhes v. Blah, 4 Bing. N. C. 
463 ; and see Gihson v. JO^Bste, 2 T. 
&C. 0. 0. 642. 

{x) ShacJdeton t . Butelife, 1 De G-. 
& S. 609. As to the importance of 
such an easement, see Goodimrt v. 
Eyett, 25 Oh. D. 182. 

{y) Eeywood y. MaUalim, 25 Ch. 
B. 357. 

( 2 ) Nottingham Brick Co, y . Butkr, 
16 Q. B. B. 778. 



rARTICULARS AND CONDITIONS, 


157 


oviT 'ivliicli tho Tendors had merely a right of waterway Chap. IV. 
under a yearU’ licence (a) ; or where a manufactory in a town 
ahonnding in springs was described as “ well supplied with 
w ater, \\ hen in fact there was only an artificial supply from 
a waterworks company upon payment of a heavy annual 
rate [h ] : or where iwoperty is described as “ freehold,” and it 
is in fact subject to undisclosed restrictive covenants (c). 


Sthly. Wliere the misdescription as to q^uantity is so or -where 
serinus that it is no longer a fit subject for compensation; Slptaas 
as w'liero the osiate was said to contain “14 acres more or ^'’Tvaatity; 
less,” and it was found to contain 27 acres (d) ; or where the 
acreage was given as 21,750 acres, when it was in fact only 
half that quantity (c) ; and there may he eases where from 
the use intended to he made of the property hy the pur- 
chaser, or from its being material to the enjoyment of other 
adjoining property of the purchaser (/), or from other cir- 
cumstaucos, even a trifling deficiency in quantity, may not 
bo a fit subject for compensation. 

6thlv. 'Where the misdescription is of* such a nature that w amount of 

. *11 compensation 

tlio aiBOtmt of compensation cannot be estimated ; as wnerej cannot le 

on the sale of a reversion, expectant on the decease of A. in 

case he should have no children, his age was described as 66 

instead of 64 (y) ; or as where, on the sale of a wood, the 

particulars erroneously stated that the merage size of the 

timber approached 50 feet, the number of trees not being 

stated (//) ; or as where the particulars stated the premises to 

he iu the joint occupation of A. and B. as hssees, when in 

fact A. w'as only assignee of the lease, and B. was a mere 

[a) Pike T. Mmnkg, 2 D. M. & («) of BwUm v. legari, 34 

B. 6U ; but see Cordm^ky v. Oheeee- 

[h) let/bnd v. nirngworth, 2 D. F. 6omK 4 D. F. & J. 379. 

& J 248. if) -^rnold^ 14 Oh. D. 

(«) See Phillip v. Cdichyh, L. 270. 

E. 4 Q. B. 169 ; T. fkmpson, (y) Sherwood Tf. SoUm, M. & M. 

9 Q B. D. 616 ; Pttk v. Sogers, 29 194 ; aad see White v. Otiddon, 8 0. 

Cb.D. 661. &F.792. 

W) Price V. Morth, 2 T. & 0. 620. (h) Zord Brooh v. MnthaaiU, 

5 Ha. 298. 
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vimmvhm axb cohditio)s\s. 


CImp. IF. 
Si'ct. S. 


Actimi lif'S for 
of tlio 
eoniiitioiL 


ITIiotliir 
e hliuuld 
UiiO it. 


Cniulitlm 
tliat no 
compt'iisition 
sliali 

aliowe<l by 
tlie vendor. 


jiiiiit ncmpiiT (A ; or O'! wlicre tlio riglii to ooal under tlie 
c^iafe was sliuwu to Ite in otlior ]xir{ies, and no means existed 
of detennininc: its value (//!; or as where pro])erty was 
described as “now nr ]nft» in the oeisipation of df. K. and 
ntlii'i's,” and it was in fiud sulijoit to leases for lives tit low 
rents wliieli wort" not diselosed [1), 

The eondition as to cniupensatinu nsually prondes tliat tho 
amount shall hi' settled by arhitration ; and, fi-eipiently, that 
any di^pnto arising under the eontraet shall ho similarly re- 
ferred. It has been held that an action lies for breach of 
sui'h a stipulation [m). 

And it may he observed, tliat where the vendors are trustees 
thry are not justified in allowing compen.'iatinn for their omi 
errors, and a t’ourt of Eipiity has refused to act upon a clause 
to tliat elfcct ill the conditions (»). 

Instead of the usual condition proriding for compensation 
in the event of any omission or misdescription in the par- 
ticulars, a eondition,is frequently inserted that in such a case 
no eompemation shall be allowed by the vendor. In one ease, 
where laud was described as containing la. 2r. 8p., and the 
vendor showed a title to only 3r. 24p., it was held that, under 
such a eondition, tlio purchaser was bound to complete with- 
out compensation (o). So where, by an unintentional eiTor, 
land was stated to contain 7,683 square yards, but in fact 
contained only 4,330 square yards, and the purchaser, not- 
witlihtandiug the conditions, insisted on compensation, though 
the vendor offered to vacate the sale, specific performance was 
decreed at the suit of tho purtdiaser, but upon payment of the 

(t) Y. Graijj 1 M. & Gi-. {m) Livingston v. Ealli^ 5 E. & B, 

109 ; blit see Grmdl v. Leto^ 2 S. & 132. 

G*. 39 ; Eanhother v. Gibson, 1 B. & White t. Guiion, 8 C. & E. 

J. 603. 766. But see Eill t. BuehUy, 17 V. 

[1) Bnithm t. Bowell, 20 L. T. 394 ; EoUon v. Bell, 2 B. 17 ; Bunn 
0. S. 104. v. Blood, 28 Clli. B. 586, 591. 

(I) Euglm V. Jones, 3 B. F. & I. (o) Nkoll v. Chambers, 11 0. B. 
307. 996 ; and see Lethbridge v. Mfhman, 

2 Jnr. N. S. 372. 
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whole of the pmchase-moiLey and costs (;)). But such a Ohap-IV. 
condition, if relied on by a vendor seeking to enforce 
specific performance, can be held to apply only to trivial 

^ ^ ^ that no coin- 

errors ; and not to preclnde a pnrcliaser from the right to pensation 
compensation for a material deficiency in the quantity stated, allowed either 
as where the property was stated to contain 753 square yards, 
hut in fact contained only 573 square yards ( 5 ^) ; or from 
ayoiding the contract where the misdescription is of such a 
nature as not to he a fit subject for compensation. 


In the absence of stipulation, a vendor is bound to produce to deeds 
the originals of all deeds and other instruments necessary to copies, 
verify the abstract (r), except copies of court rolls, and such 
instruments as are upon record (s), or have been lost {t) or 
destroyed; as respects all which he may verify his abstract by 
secondary evidence {u ) : he must, however, as a general rule, 
in order to render copies admissible in evidence, prove the 
execution, and deUvery of the originals {(i ) ; which, when deeds 
are lost and the witnesses are unknown, is often an insuperable 
difficulty. Formerly, the vendor, in the absence of stipula- 
tion, had to bear the cost of production, whether the documents 
were in his possession or not; but by the Conveyancing Act, 

1881 (y), the expenses of the production and inspection of aH 


(p) Cordingle^ y. Ohmehrough, 
4 P. F. & J. 379 ; Terry md 
White, 32 (Jh. D. 14. 

(^) WUttemore y. WhUemore, 8 
Eq* 603. 

(f) Terry Y. Young, 2Esp. 640, n.; 
Sng. 447 . 

[s) Cooper v. Tmery, 1 Fli. 388. 
It seems doubtful wbetber the rule 
extends to deeds inrolled merely for 
safe custody, and not under any sta- 
tutory proyision ; 9 Jarm. Cony. 10. 

(^) Murmy y. FUlUps, 2 Atk. 541 ; 
as to what is sufficient eyidence of 
loss, see Green y. Bailey, 15 Si. 542 ; 
Mtzwalter Beerage, 10 0. & F. 953 ; 
Mart y. Mart, 1 Ha. 1 ; Stuhhs y. 
Bargon, 4 B. 90 ; Buhards y. lewis, 
11 0. B. 1035 ; Beg, y. Saffron Mill, 


1 E, & B. 93 ; AUott r. GeragUy, 6 

It. Jur. 49. 

(m) See as to a recital being under 
the circumstances sufficient secondary 
eyidence of the recited deed, Moulton 
V. Bdmonds, 1 B. E. & J. 246. 

(4;) Bryant v. Bmh, 4 Bus. 1. See, 
however, as to this, post, p. 353. 

[y] Sect. 3, suh-s. C. This sub- 
section does not relieve the vendor 
from the duty to furnish a complete 
abstract of title ; hut only from the 
expense, when he has furnished a 
complete abstract, of producing 
documents not ia his possession for 
the purpose merely of verifying it ; 
Johnson to Tustin, 30 Oh. B. 42 ; Be 
Moody and Yates, %b. 344. It seems, 
too, that the sub-section only relates 
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rARTICULAE?^ AND COXBITIOXS. 


Chap. IT. 
Sect. 3. 


mat Ooiii- 
niMitstlio 

ptmlui‘‘er is 
intitkd to 
kavo rou- 
Laiitcd to ho 
prodmitL 


Statutory 

acknowledg- 

ments. 


Ads of Parliamoni, iiaPwiro awarJ<, roeortP, prt^ecHhUiioN of 
eoiiri^, {'ourt rolP, (loads, proha(e,s, lollies of adiniiii.sira- 
iion, iiHil otlior docuiiit^nts, uoi in the rmhr\ /if)A.savs//w, ar«^ 
oil tlio ]tur(*liaM‘r. ilia Kilo is eomplotodj tlu^ 

pmvliasoih if liavt‘ th(MiripmiiHiiliMl(^0(K woiititlod 

to a ((»\oiiaBt to ]a’ 0 (lti (0 ihonu and, at liis own oxpoiiso(:), 
to ('opios of tils* (wigiiials this liowoTor, 

do(*s iitfi si‘oin to (xtoiid to old diHMls not nooes>aiy to make a 
title {hi; or to oopio> of ooiirt roll (a), or instruments on rceordj 
llnlt‘'>•^ oisn>]HH*t< th(‘ c'oveiiant for producdioii) they are in 
tilt* V(‘iidors possession or jaouTp/); or ia dodiments iikhI 
merely as iiegative tuidenoe (/ 1 ; and now hy the Vendor and 
rnrehtiser At*t, 187 1, in the einupletmnof any eontraet of sale 
of //f^e/mad(‘ after the ohi IVeemhiTj 1874, and snhjed to 
any stipnlatifui to the eoiitrary, the iiiahility of tlie vendor to 
liiniish the pamthaser with a legal covenant to prodiieo and 
furnish copi(\s <j{ (lo( iimtaits of title, is not to ho an ohjoetion 
to tithe in CUM' the pimhaser will, on the completion of the 
eontraet, have an 0 (piitahlo right to the produelion of such 
documents (/’). It is liy no means dear what is mcHint hy an 
Cipiitahle right to prodiictionA or how such a right can ho 
enfoived, exeept, perhaps, against a holder of the deeds who 
took them witli notice of the liability to produce tliem. The 
Act does not contain any definition of the term “land;” and 
this rule cannot, it is conceived, extend to a contract for sale 
of an incorporeal hereditament, 

B}' the (Conveyancing xVct, 1881, an “ adaiowledgmeiit ” of 
right to production, the nature and effect of which are defined 
hy sect. 9, is, in eases occuiTing after the 31st December, 
1881, substituted for the old covenant for production. Such 


to documents wMth tbe Tender lias 
not in his possession, hut of which 
he can procure production; and 
therefore, if there are any documents 
of which he cannot obtain produc- 
tion, he must specially protect him- 
self ; see Wolst. 0. A, 24, 200. 

(s) V, & P. Act, s. 2, sub-s. 4, 


{a) BongUon t. Jmcll^ 15 V, 176. 
(5) Ban ?. Tuder^ 6 V, 460. 

(c) BeAgg-Gantner, 25 Ch,D. GOO. 
CLXIII.s. 7, 

(tf) See Cooper v. Emertjj supra; I 
Hayes’ Oony. 673. 

(/) 37&38 V.e.78,s.2,8ub-s.3. 
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an acknowledgment kinds tke person having possession of the Y' 
documents to which it relates so long only as he has possession ” 

thereof. The obligation so imposed may be enforced, after 
request in writing, either by the person to whom the acknow- 
ledgment is given, or by any person, not being a lessee at a 
rent, having or claiming any estate, interest, or right through 
or under that person, or otherwise becoming tlarough or under 
that person interested in or affected by the terms of any 
document to which the acloiowlcdgment relates ; and, by the 
same section, a statutory undertaking is substituted for the 
ordinary covenant for safe custody {g ) . Suoh acknowledgment 
and undertaking may, it is conceived, be given by any person 
retaining possession of documents, whether as incident to the 
title to land or not. 

Previously to the Vendor and Purchaser Act, the attested At wLose 
copies and deed of covenant had to be prepared at the prepS? ^ 
expense of the vendor (A) : i£ he wished to exclude, or to 
derogate from, the purchaser’s rights in the above respects, 
he must do so clearly and explicitly in the conditions : but in 
one case a condition that all attested copies, &c., which the 
purchaser might require, “for the purpose of examination 
with, or verifying or proving the abstract, should be sought 
for and procured at his expense,” was held to preclude him 
from requiring on completion attested copies of the title 
deeds at the vendor’s expense (i). At Law, a condition that 
the deeds of covenant shall be procured Jy, and at the expense 
of, the purchaser, was held to throw upon him the risk of 
being unable to obtain them, the vendors having procured 
production of the deeds for the purpose of verification (A). 

But now, in cases falling under the Vendor and Purchaser 
Act, such covenants for production as the purchaser can and 

{g) As to tlie nature of statutory K. S. 943 ; ^dgimre, 
aolmowlodgments, see p. 627. (^) Gahriel y. Smithy 16 Q. B. 847 ; 

{h) Boughton v. 15 Y. 176. "but cf. Oi>ho)ney, Mmeij, 7 Jur. 229 ; 

(i) Abbott V. JDarnell, 2 Jar. N. S. Cotton v. SetAtamore^ 1 K. & J. 321. 

631 ; and see Strong y. Strong, 4 Jar. 

n. VOL. I. M 
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Cliap. IV. 
Sect. 3. 


Provision as 
to deeds on 
sale of part c 
mortgaged 
estate. 


Custody of 
deeds, on sale 
in lots. 


shall reqnire are to be furnished at his expense; and the 
vendor is only to hear the expense of perusal and execution 
on behalf of and by himself, and on behalf of and by neces- 
sary parties other than the purchaser (/). By sect. 3 (6) of 
the Conveyancing Act, 1881, the expense of making attested 
copies of documents is, in the absence of stipulation, thrown 
on the purchaser. Particular care to insert proper conditions 
as to deeds should be taken upon the sale of a part only of an 
estate in mortgage, when the purchase-money is not likely to 
pay off the incumbrance : a deposit of the deeds with some 
third party, for the joint benefit of the mortgagee and 
purchaser, wiU, if acquiesced in by the mortgagee, be the 
most eligible arrangement {m). 

On a sale in lots, it is generally requisite to provide for 
the ultimate custody of the deeds, which, in the absence of 
stipulation, go to the purchaser of the lot largest in value {n ) ; 
or rather, it is conceived, to the purchaser whose aggregate 
purchase-money of land, held under the same title, amounts 
to the largest sum. If, however, there be any lot which 
may fairly be considered a principal lot, the purchaser of it 
is usually made to take the deeds and covenant for their 
production : where the intention is that they shall belong to 
the purchaser whose purchase-money amounts to the largest 
sum, it rnay occasionally be well to provide for the con- 
tingency of the two largest purchasers buying to an equal 
amount. The expression “largest lot’’ in such a condition 
means the lot of largest superficial area(?^). Under a con- 
dition giving the deeds to the purchaser of the “ largest lot,” 
he is of course entitled to them as against the purchaser 
of lots of a larger aggregate area (o). Such a condition 
fixes, by its acreage, though not by name, the lot which is 
to carry with it the right to the deeds. When the vendor 
retains any part of the estate to which the deeds relate, he 

{l) 37 & 38 V. c. 78, s. 2, sub-s. 4. (o) Scott v. Jaclman, 21 B. 110, 

(w) Sug. 435. foUowing a decisioE of Lord Eldon 

(w) See Griffith v, EaUlmd^ 1 K. & in Kimaird v. Christie , Ill ; and 

J, 19. mdepsty'^AZi^, 



PARTICULAES AND CONDITIONS. 


163 


is now, subject to any stipulation to tbe contrary in the 
contract, entitled to retain them (p). 

Every condition intended to relieve the vendor from his 
primd facie if) liability to deduce a marketable title, and 
verify the abstract by proper evidence, must be expressed in 
plain and unambiguous language (r). 

Eor instance, a condition that he shall not be bound to 
produce any original deed or other document than those in 
his possession and set forth in the abstract, was held not to 
relieve him from his liabihty to verify the abstract ; for non 
constat that, because he has only certain specified deeds in 
his possession, he cannot prove his title (s). But in one case, 
of more than doubtful authority, where the contract provided 
that the purchaser should admit the vendor’s heirship to the 
last owner upon a copy of his pedigree, and should not re- 
quire any further evidence, the purchaser was forced to accept 
the title, although the copy of the pedigree failed to trace 
the heirship {t). 

9 

So, on an agreement hj a vendor to sell a lease “ as te 
lield the same ” for twenty-eight years, a condition that the 


{p) 37 & 38 V. c. 78, s. 2, sub-s. 5, 
mividepost^ Ob. XIIL s. 7. 

{q) Souter Y. Dr (lice, 5 B. & Ad. 
992 ; Doe y. Simiont 1 M. & W. 695, 
701 ; Opilvie y. Foljamh^ 3 Mer. 53, 
64 ; Eall y. Betiy^ 4 Man. & G-. 410 ; 
Worthington y. Warrington, 5 0. B. 
636 ; aiiier, as regards goods, Morley 
Y. Attenhrongh, 3 Ex. 500, see 514 ; 
but see Simms y. Marryat, 17 Q. B. 
281. Tbe nature of the subject- 
matter of tbe contract may vary tbe 
rule, as on an agreement to buy tbe 
benefit of a proposal for a lease, 
Bader y. Comity, 1 J. & "W*. 676 ; 
and see as to restrictive conditions, 
ZetJihridge y. KirJman, 2 Tur. N. S. 
372; Stronge y. Eawhs, ib. 388; 


Nottingham BrieJc Co. y. Butler, 16 

Q. B. D. 778. 

(r) Osborne y. Barmy, 7 Jur. 229 ; 
and see Clarice y. Faux, 3 Bus. 320 ; 
and Mordui Y. Kearsley, 2 T. & 0. 
139 ; Marsh and Fart Granville, 24 
Cb. D. 11, 17. 

( 5 ) Southby Y. Butt, 2 M. & 0. 207 ; 
and see Dick y. Donald, 1 Bli. N. S. 
655 ; Osborne y. Barmy, snpii. Tbe 
effect of sect. 3 (6) of tbe Oonveyan- 
cing Act, 1881, is not in any vay to 
abridge tbe liability of a vendor to 
verify bis abstract, but merely to 
alter tbe incidence of tbe expense of 
so doing, Johnsonia Tustin, 30Cb.D. 
42 ; Be Moody and Tates, ib. 344. 

(^) Bash Y. Browne, 9 Jur, N. S. 


Bhllips Y, CaldcUugh, L. R. 4 Q. B. 431 ; sed guwre. 
159 ; Fllis y. Bogers, 29 Ob, D. 661 ; 

m2 


Chap. IV. 
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On sale of an 
underlease ; 


wtere simply 
described as 
a lease. 


puicliaser slioiild not rec[iiire the lessor’s title, would not, it 
appears, prevent him. from showing that the lease was in- 
valid {ii). So on a sale of an underlease, a condition that 
“ no requisition or inquiry shall be made respecting the title 
of the lessor or his superior landlord, or his right to grant 
such underlease,” was held not to preclude the purchaser 
from objecting that the lessor, having mortgaged the pre- 
mises, had no power to grant the underlease (.r). 

So, upon a sale of an underlease, described simply as a 
lease, a stipulation that the vendor should not be called upon 
to prove his title, was held to be inoperative when it appeared 
that the original lease comprised other premises, and con- 
tained covenants embraciug both properties and exposing the 
purchaser to eviction through the default of the holder of 
such other premises (y). And where the interest, being an 
underlease, was offered for sale without intimation of the 
fact, the defect was held fatal, although there was a con- 
dition that the purchaser should not call for the lessor’s 
title (s), but this ^doctrine has been impugned in later 
cases (a). 

So where leaseholds were stated to be sold by order of 
the executors,” but were in fact sold by the administrator 
de bonis non of the testator durante absentia of his next of 


{u) See Sug. 369, and see judg- 
ment in Shepherd v. Keathj, 1 0. 
M. & E. 127, 128, disapproYing of 
SpMtt V. Jeffery^ 6 Man. & E. 188 ; 
see Wheeler v. Wright, 7 M. & W. 
359, 362 ; Diile v. Barnett, 2 Coll. 
337 ; and Hume v. Bentley, 5 De Gr. 
& S. 625 ; Mmgrave y. MeCulkgJi, 
11 Ir. Ch. E. 496 ; Eime y. Bococh, 1 
Cb. 379 ; Jones y. Clifford, 3 Cb. D. 
779 ; Be Banister, 12 Cb. D. 131. 

(a;) Waddell y. Wolfe, L. E. 9 Q. B, 
516, and mde post, p. 173; and 
37 & 38 y. c. 78, 8. 2; Cony. Act, 
1881, 8. 3 (1). And sect. 18 of tbe 


latteract would now, unless excluded, 
render this objection inappbcable. 

[y) Blake y. Bhinn, 3 C. B. 976; 
see hides y. EooJcer, 3 Mad. 193 ; 
Darlington y. Eamilton, Kay, 550. 

(s) Madeley y. Booth, 2 De G. & S. 
718; see also Brmnjit v. Mortm, 3 
Jut. N. S. 1198. 

[d] See Darlington y. Eamilton, 
Kay, 657 ; Bartlett y. Salmon, 1 Jur. 
N. S. 277, reversed, 6 D. M. & a. 
33 ; Camlerwell and South London 
Bmlding Society y. Eollomy, 13 Ob. 
D. 754 ; and Blood y. Briichard, 40 
L. T. 873, 
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kin, it was held that the title could not he forced upon the 
purchaser {b). 


ciiap. rv. 

Sect. 3. 


So wliere the conditions stated that the property was settled For concur- 

“ rence of 

on A. for life, with remainder to her children, with a trust for parties who 
sale on her death, and that, the sale being in her lifetime, the ^^competent. 
children, their assigns or trustees, should join in the con- 
veyance, and it appeared that the children had settled their 
shares, and their trustees had no power to concur, the pur- 
chaser recovered his deposit (c) : and an express agreement 
to make a good title has, at Law, been held to bind the 
vendor to remove defects in title, which were known to both 
parties at the date of the contract, and which were in their 
nature removable (d). 


So where on a sale of freehold property it was a condition Where con- 
that the title to the beneficial ownership should commence completed, 
with the will of A. 0., and the purchaser was bound to 
assume that A, 0. was, at the date of his death, beneficially 
entitled in fee, when he had, in fact, only a contract for 
purchase, which was not completed till many years after- 
wards, it was held that the purchaser was not bound by the 
condition [e). 


And even where there is no misrepresentation, but only a Mistake as 
common mistake as to the title appearing on the conditions, 
not only will specific performance be refused {ee)^ but if the Presentation, 
contract has been completed the purcliaser may recover his 
purchase-money as paid under mistake of fact (/). 


(/;) Well V. Ilrhy, 7 B. M. & 
Gr. 376 ; and see, too, Cruu v. Jowell, 
2 Jur. N. S. 536, where the condition 
did not point directly to the objection, 
(e) Moiey r. Hide, 17 Q. B. 91. 

[d) Barnett v. Wheeler, 7 M. 

364 ; Gate v. Thompson, 9 Q. B. B. 
616; and see now the means of 
getting rid of incumbrances af orded 
by the Oonv. Act, 1881, s. h', Be 


if. B, Co. V. Sanderson, 25 Ch. B. 
788 . 

{e) Harnett v. Bahr, 20 Eq. 60 ; 
and see Boyd y. Hickson, 10 I. R. 
Eq. 239. 

{ee) Host, p. 1163 ei seq, 

(/) Jones Y. CUford, 3 Ch. B. 
779; cf. Cooper y, BJnbk, L. R. 2 
H. L. 149 ; and see post, p. 907 ct 
seq. 
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Sect. 3. 


As to recitals 
■being evi- 
dence. 


As to deeds 
twenty years 
old being 
evidence. 


As to statu- 
tory declara- 


In tlie absence of express stipulation, the common con- 
dition {g) as to recitals being eiddence -would not, it is 
conceived, bind the purchaser to accept recitals as evidence 
of conclusions of law {h ) : nor would it seem to preclude the 
purchaser from proving aliunde the inaccumey of the recitals 
as to matters of fact. Whether this would he precluded even 
by the expression “ conclusive evidence,” may be doubtful ; 
at any rate such a condition would not avail, if it contained 
any misrepresentation upon the point in question {%). 

The conditions usually pro-vide that deeds more than 
twenty years old shall he conclusive evidence of every- 
thing stated, noticed, assumed, or implied therein. Where 
the condition was that they should he evidence of every- 
thing recited or stated, it was held that, in order to hind 
a purchaser, the statement ought to he something alleged 
by way of direct recital, and not mere matter of infer- 
ence (/»;). Of course such a condition would not he suffi- 
cient to make sub-recitals evidence. And now, in the 
completion of any contract for the sale of land^ made 
after the 31st December, 1874, and subject to any stipu- 
lation to the contrary in the contract, recitals, statements, 
and descriptions of facts, matters, and parties contained in 
deeds, instruments. Acts of Parliament, or statutory decla- 
rations twenty years old at the date of the contract, are, 
unless and except so far as they shall he proved to he 
inaccurate, to he taken to be sufficient evidence of the 
truth of such facts, matters, and descriptions [1 ] ; hut this 
rule, which does not hind the purchaser to accept mere 
matters of inference, is less comprehensive than, and in 
practice is not likely to supersede, the ordinary condition. 

Where the evidence of some fact on which the title 

[g) Seo sect. 3 (3) of tbe Goav. Act, (7^) jBuchamn v. Foppleton, 4 G. B. 

1881. N. S. 40. 

{h) 9 Jarm. Conv. 4; GooU v. (7) 37 & 38 V. c. 78, s. 2. See as 
TFInie, Kay, 683. to this section, Mon v. lon^ion 

(i) DfysMe v. Mm, 5 D. M, & Gr, School Board, 7 Oh. D. 766, 

103. 
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depends is insufficient, and there are no hotter means of 
verification, it is frequently provided that the purchaser — 

shall he satisfied with a statutory declaration confirmatory acc^pteTa^ 
of the title in the point in which it is defective. If such 
declaration has been actually made, it should he referred 
to and identified as a subsisting instrument. If it has 
yet to he made, its proposed eflect should he clearly stated ; 
or, which is better, a draft should he referred to: and, if 
practicable, the proposed declarant should he specified; a 
clause being added, providing for the substitution of some 
other competent person in the event of the death, refusal, 
or incapacity of the person so specified: and there should 
he no question as to the competency of the declarant to 
speak to the facts which he alleges (m). Where, as fre- 
quently happens, the declarant states what he cannot pos- 
sibly know except by hearsay, his declaration is of small 
value as evidence. 

And the author conceived it to be a general rule, and Vendor bound 
it is one which he constantly enforced in practice, that a relevuntf^ 
vendor, to the best of his information, ’is bound to answer 
all relevant questions put to him in respect to the property 
which he has contracted to sell, or the title thereto {n ) ; unless 
the prirnd facie liability in this respect is expressly nega- 
tived by the conditions : and that a condition that a pur- 
chaser shall be satisfied with certain specified evidence 
merely provides for an assumed absence of better evidence ; 
and does not enable the vendor to keep back such better 
evidence if he actually has it, or to withhold any informa- 
tion which may be in his possession. 

The following point often arises in practice. A large As to deck- 
estate in the same locality has been acquired from time po^ssTssknk 
to time, and is held under a variety of early titles. Up- 


(m) See as to this, FoUy, JRieoardf case of lord v. 10 Ch. D, 365, 
21 B. 307. decides nothing more than that every 

{n) It is conceived that the prin- question must he specific, 
ciple laid down in the well-known 
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Chap. rv. 

Sect. 3. 


lands held 
under several 
titles. 


Conditions, 
if explicit 
■will bind 
purchaser* 


wards of twenty years ago tlie whole was put into settle- 
ment, and has been since held under such settlement. It 
is now put up for sale in numerous lots, and it is impossible 
to identify the modern with the ancient general descrip- 
tions. The vendors accordingly sell under a mere condition 
that evidence of twenty years’ possession shah be evidence 
of identity of parcels. The vendor’s solicitor then, almost 
at random, as respects each particular lot, selects from the 
early titles such a title as he considers to be appropriate ; 
and supplements it hy the general settlement, and the 
subsequent assurances (if any). The purchaser calls for 
evidence of identity, and is offered a declaration of twenty 
years’ possession. Now such a declaration, referring as it 
does merely to a possession subsequent to the union of the 
titles, obviously cannot show, or tend to show, that the 
lot is held under one rather than another of those several 
prior titles, the assurances in which are expressed in terns 
capable of comprising such lot. The declaration and con- 
dition can, it is submitted, only bind the purchaser to 
assume that the lot passed under some one or more of 
the several possibly felevant prior titles ; and as the vendor 
cannot show which in particular is the true prior title, it 
may be well contended that he is bound to abstract all 
Such a liability might in many cases he very serious ; and 
should, where circumstances require it, he guarded against 
by a condition more stringent than the one in ordinary 
use. It must also be borne in mind that in a case such 
as is above supposed the question, under which of several 
titles a particular lot is held, affects it with the aggregate 
imperfections of all such prior titles (o). 


But though mere general or doubtful expressions, suggest- 
ing, but not specifying, a flaw in the vendor’s title, may not 
bind the purchaser (j?), he is bound by a clear (y) stipulation 


[o) See 1 K. & E. 245, for form of 
condition. 

(jP) See Mmrds v. WkeJcwar^ 1 
Eq. 68 ; Be BamsUr^ 12 Ch. 3). 131. 
{q) Beaton v. 2 Coll. 556, 


662; Bofster v. Eoggart, 15 Q. B. 
165 ; Worthington v. Warrington^ 6 
0. B. 636 ; letMndge v* Kirhman^ 2 
Jnr. K. S. 372. 
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as to title (r), e, cj.^ an agreement by assignees of a banfanpt 
to sell liis estate, “ under such title as he recently held the 
same, an abstract of which may be seen ’’ (?) ; or that the 
purchaser should only have the receipt and conveyance of A. 
(an equitable mortgagee), and the assignees (f) ; an agreement 
by ordinary vendors to convey such title as they have 
received from A. and B.’’ [u ) ; and a condition that the 
purchaser should accept the vendor’s title “ without dis- 
pute” (a?), or should accept such title as the vendor has” {jj ) : 
so, an agreement that the lessor’s title shall “ not be inquired 
into,” has been held to preclude objections arising on the 
face of documents procured by the purchaser aliunde (2) ; so 
where a breach of trust, invalidating the title, was clearly 
stated in the conditions {a ) ; so where a purchaser was pre- 


Chap. IV. 
Sect. 3. 


(r) But see Darlinf/ion v. EamiUon, 
Kay, 568 ; n. (5), sed qu. 

{s} Fumev. JFnqht, 4 Mad. 364; 
Bknhhorn v. Femose, 29 W. K 237. 
{t) Gum Y. Booths 1 Dr. 648. 

(k) JF ihmt Y. Will insony 6 B. & 0. 
506; Ashworth y. Monmeij^ 9 Ex. 
176. 

{x) Buie Y. Bmnett, 2 Coll. 337 ; 
and MoUoy y. Siane, 1 D, & Wal. 
585, agreement by A. to lease for 
‘ ‘ the longest term he could grant ; 
and see Anderson v. Eiypns, 1 J. & 
L, 718; and Lord St. Leonards^ 
remarks, V. & P. 340, on Oatiell v. 
Cm) all, 3 Y. & C. 413; and see 
Co}raU Y. Caitell, 4 M. & W. 734; 
but see also Smilh y. Mhs^ 14 Jur. 
682. 

{y) Keyse v. Eeijdon, 20 L. T. 0. S. 
244 ; Tieeed v. Mdk, L. R. 1 0. P. 39, 
(2:) Eime Y. Bentley, 5 De Gr. & S. 
520; see, howeyer, BarUngton y. 
Emilton, Kay, 650 ; but there, the 
stipulation in the condition did not 
preclude ‘‘inquiry” in other quar- 
ters ; it was merely directed against 
requisitions on the vendor to prove 
the title. And see comments on 
Eime Y. Beiitley, and BarUngton y. 
EamiUon in Waddell v. Wolfe^ L. R, 


9 Q. B. 515, where the word “in- 
quiry” was treated as couYertible 
with “requisition,” and the condi- 
tion was held not to preclude inquiry 
ahmdo* The doctrine laid down in 
the second paragraph of the judg- 
ment in BarUngton y. EmnUon that 
whatever may be the terms of the 
condition of sale, if the purchaser 
obtain information ahmdo that the 
title of the vendor is not clear and 
distinct, he has aright to insist upon 
the objection, appears to bo too 
broadly stated. In Smith v. Bohn* 
son, 13 Ch. D. U8, a condition that 
the title should commence with a 
deed dated the 30th December, 1867, 
and that no earlier or other title 
should be required or inquired into, 
was held not to preclude the pur- 
chaser from insisting on an objection 
to the prior title, which was not dis- 
covered through any inquiry made 
by him, but was accidentally dis- 
closed by the vendor. See also Else 
v,Eke, 13 Eq. 196; Jones y. Clifford, 
3 Ch. D. 779 ; Be Banister, 12 Oh. D. 
131; BeBavys to Saurin, 17 L. R. 
Ir. 334. 

{a) MtchoUsY, Corhetf, 3 D. J. & S. 

18. 
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Chap. rv. 
Sect. 3. 


Conditions 
wlien mis- 
leading. 


Eight to call 
for title may- 
be excluded 
by special cir- 
cumstances. 


eluded from objecting that no payment bad been made for 
twenty years of a rent the subject of sale (6) ; so, a condition 
binding a purebaser, if be considered tbe legal estate out- 
standing, to be at tbe expense of getting it in, was held to 
throw on him tbe risk of making out in whom tbe legal estate 
was vested (c) ; so, on a sale of land which bad been super- 
fluous land of a railway company, a stipulation that tbe 
purebaser should assume and admit that everything (if any- 
thing were necessary) was done by tbe company to enable 
them to sell tbe land as superfluous land, was held to preclude 
tbe purebaser from objecting a/mde that the adjoining owners 
bad not waived their right of pre-emption (d). And, as a 
general rule, if facts are fully disclosed, their legal effect need 
not be stated (e). 

It may be laid down as a general principle that a condition 
is bad as misleading (1) if it requires tbe purebaser to assume 
what tbe vendor knows to be false ; or, (2) if it affirms that 
tbe state of tbe title is not accurately known to tbe vendor 
when in fact it is known. Amd it must be borne in mind 
that a vendor is n^t at bberty to require a pimcbaser to 
assume as the root of bis title that which documents within 
bis possession show not to be the fact, even though these 
documents may show a title perfectly good on another 
ground (/), 

Even the special circumstances of tbe contract, indepen- 
dently of express stipulation, may show that no title was 
intended to be produced or called for (ff) ; and in considering 
whether an objection to tbe title is sufficiently brought before 


(i) Eanh y. lalVmg^ 6 E. & E. 
659. 

[ g ] Sheerness W, W. Oo, y. Mson^ 
3 D. E. & J. 36. But conditions on 
the sale of copyholds that the vendors 
should give such title as they then 
possessed, and that the purchaser 
should prepare his own conveyance 
at his own expense, were held not to 
relieve the vendors from the obliga- 


tion to get in the legal estate and 
pay the necessary fines ; WMieley v. 
Taylor, 35 L. T. 187. 

{d) Test V. Eamand, 12 Oh. D. 1. 
(tf) Smith V. Watts, 4 Dr. 338. 

(/) Te Banister, 12 Ch. D. 131. 

(y) See JUichardson v. JEyton, 2 D. 
AT. & G. 79, 88 ; Godson v. Turner, 
15 B. 46. 
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tlie purcliaser’s notice by the conditions of sale, the fact of Chap. IV. 

his being an able and experienced member of the legal pro- _ 

fession is not immaterial [h ] ; and a purchaser mnst in all 
cases be content to take only such a title as the conditions on 
their face purport to giyo him. Thus, if the conditions 
clearly show that only a possessory title is to be given, the 
purchaser cannot ask for a marketable one (i). 

Where a vendor of leaseholds agreed to produce a good and Condition 
marketable title, commencing from the freeholder, but no conclusive, 
title was to be called for prior to the lease from A. B. to the 
vendor, and it appeared that the agreement for this lease had 
been mortgaged, and otherwise dealt with, it was held that 
the vendor, as plaintiff, conld not refuse to produce this 
equitable title (A). And it has been held that, if instead of 
simply stating the material facts, and then stipulating that 
the purchaser shall accept such title and interest as the de- 
tailed circumstances confer on the vendor, and no other, —in 
which case the purchaser would probably be bound to take 
the title, whatever it might be— the conditions go on to state, 
not as a conclusion of Law from the narrated circumstances, 
but as a positive and distinct fact, that the vendor has a 
right to sell the property, the purchaser, inasmuch as such 
right may have arisen from separate and independent sources, 
is entitled to require the right to be proved (/). 

A condition that the abstract shall commence with a Tliat abstract 
specified document, the peculiarities or deficiencies of which menco^tli 
as a root of title are not noticed, seems merely to preclude 
the purchaser from objecting to the title as commencing at 
too recent a period; so that if the instrument in question is 
apparently an imperfect root of title, he may require the im- 
perfection to be remedied : so, a mere condition against pro- 
duction of the earlier title would not, it is conceived, 

[h] See Minet v. Zemm, 7 D. M. & v. Ooolc, 8 Q. B. D. 162. 

G. 340. {k) Modes v. Ihhtson^ 4 D. M. & 

(q ReJBamsUr, 12 Cb. D. 131; Smith G. 787. 
v. ZoUnsonj 13 Ob. D. 148 ; Msmhrg [1) See Johnsm v. 1 7 B. 233. 
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Chap. 17. preclude him torn requiring the production of recited in- 
— struments which, as recited, appear to he of a suspicious 
character (^^ 2 ). An agreement to accept a possessory title 
merely points to the evidence hy which it is to be supported, 
and the vendor is still hound to prove skty (or now forty) 
years^ possession {n). 

Conveyancing By sect. 3 (o) of the Conveyancing Act, 1881, the pnr- 

s. 3 ’. ^ chaser of any property is not, in the absence of stipulation to 

the contrary, to require the production, or any abstract or 
copy, of any deed, wiU, or other document, dated or made 
before the time prescribed by law, or stipulated for com- 
mencement of the title, even though the same creates a power 
subsequently exercised by an instrument abstracted in the 
abstract furnished to the purchaser ; nor is he to require any 
information, or make any requisition, objection, or inquiry, 
with respect to any such deed, will, or document, or the title 
prior to that time, notwithstanding that any such deed, will, 
or other document, or that prior title, is recited, covenanted 
to be produced, or noticed ; and he shall assume, unless the 
contrary appears, tha1?tho recitals, contained in the abstracted 
instruments, of any deed, will, or other document, forming 
part of that prior title, are correct, and give all the material 
contents of the deed, wiU, or other document so recited, and 
that every document so recited was duly executed by all 
necessary parties, and perfected, if and as required, by fine, 
recovery, acknowledgment, inrolment, or otheiwise. It must 
be carefully borne in mind in settling conditions that neither 
this provision, nor any condition to a like effect, modifies the 
general principle, that the Couii) will not compel a purchaser 
to take an estate with less than the ordinary title which the 
law gives him, unless the stipulation, on which the vendor 
relies for the purpose of excluding what w^ould otherwise be 
the purchaser’s legal right, is fair and explicit. And the test 
of its being fair and explicit is whether it discloses all facts 

(m) See and consider Selheh v. {n) Douglas v. X. J iV. W. D, Ob., 
Trevor, 11 M. & W. 722 ; TMhp v. 3 K. & J. 173. 

CaUelmgh) L. R. 4 Q. B. 159. (o) Sub-s. 3. 
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■witMn the knowledge of the vendor which are material to 
enable the purchaser to detemine whether or not he will huy 
the property, subject to the stipulation limiting his right to 
the ordinary length of title (j;). Accordingly, where a con- 
tract entered into in 1882, provided that the title should 
commence with an indenture dated the 18th October, 1845, 
and that the earlier title should not be investigated or 
objected to, and it appeared from the abstract that the inden- 
ture was a voluntary and revocable conveyance, it was held 
that the condition was misleading, and did not bind the 
purchaser {q). 


Chap. IV, 
Sect. 3. 


Nor will a mere condition against production, except 
perhaps in a very special ease (r), prevent a purchaser from objections, 
investigating and objecting to the earlier title, if he have 
the collateral means of doing so {s) : and, although bound 
to accept the title as it stands, he may yet require to be 
satisfied, to the best of the vendor’s ability, as to what that 
title really is (i^). So, although a purchaser be bound by 
the condition to accept certain specified evidence as sufficient 
proof of a material fact, he may yet i^equire to be satisfied 
that the vendor has no better evidence in his possession ; and 
may, it would seem, insist on a statutory declaration to that 
effect (?f). In one ease where A., for his own purposes, in- 
duced B. to buy from 0., and shortly afterwards agreed to 
purchase from B., who was only to produce the title from 0. 
to himself, A. was not allowed to prove almnde that C. had 
no title (x). 


(p) The sub- s has practicaUy the 
same effect as the ordinary condi- 
tion precluding enquiry into the 
earlier title, see snb-s. 11, and Mi- 
UnglimBrich Co, y. BulUr, 15 Q.B. 
D. 261, 272. 

{q) Be Manh mi Bari Granvxlh, 
24 Gh. D. 11. 

if) Mmer, BocoeJe, 1 Oh. 379. 

(s) Shepherd y, Keatleg, 1 C. M. & 
R, 117. See observations on this 
case in JDarkngton v. EamiUon^ Kay, 
558, and Waddell y. Wolfe, L. R. 


9 Q B. 515 ; and see Bke v. Blse, 13 
Eq. 196; Eamctt v. Bahr^ 20 Eq, 
60 ; MUingham Bneh Go. y. Buthr, 

16 Q B.B. 778 , Me JDaigs to Saw tn, 

17 L R. Ir. 334 ; Kmg y. ChamUr^ 
%;i,W.N. (1887), 158. 

(^) See Keyse y. Eeydon, 20 L, T. 
0. S. 244 ; y. KearsUy, % Y. 

Sc 0. 139. 

(m) Bwd Y. Box, 11 Ha, 48. 

(4 Eumej. Bococh, 1 Oh. 379 ; but 
see the special circumstances. 



174 


PARTICULiRS AND COroiTIOKS. 


Chap. ly. 
Sect. 3. 


How to be 
framed when 
early title lost 
or defective. 


Production 
of abstract 
before sale 
sometimes 
advisable. 


As to opinion 
of counsel 
being bind- 
ing. 


Identity of 
parcels. 


When part 
of property 
cannot be 
found ; 


If, therefore, the earlier title be merely wanting, the con- 
dition should provide for the abstract commencing with a 
specified document, the nature and effect of which should be 
stated, if it be of such a kind as not to form a satisfactory 
root of title (t/). 

In some cases it may be prudent, in using very special 
conditions, to state, that an abstract may be inspected before 
the sale {%), 

Where conditions provide that the opinion of Mr. A. B., 
an eminent counsel, in favour of a point in the title, shall 
be conclusive on the purchaser, the vendor is not, it is 
conceived, at liberty to suppress the fact that Mr. 0. D., a 
counsel of, it may he, much less eminence, has given a 
different opinion. 

It is often reqnisite to insert conditions providing for 
defects in evidence of the identity of the parcels; such 
conditions, however, will not relieve the vendor from the 
necessity of pointing'out what the entire property is which 
he intends to convey; nor (unless expressly framed to meet 
the ease) will they do more than provide for mere deficiencies 
in evidence ; that is, they will not provide for repugnances^ 
nor for an entire absence of evidence {a), 

For instance, a condition that a certain plot of land could 
not be properly identified by the vendor, but it being fairly 
presumed that the purchaser, by inquiry in the neighbour- 
hood, would be able to ascertain its true situation, he was to 
accept the plot by the description only contained in the 
conveyance deed of it, was held inoperative, even at Law, 
when it appeared that the plot did not exist or could not he 
discovered (J). 

(y) Me Mmh and Marl GramilU, [a) Curling v. Austin, 2 Dr. & S. 
24 Ch. D. 11. 129, y. 

(s) Flood V. Mritchard, 40 L. T. (h) Mohmon v. Musgrove, 2 M. & 
873 ; Mgde v. Warden, 3 lx. 1. 72. R. 92. 
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So, a condition that “the purchaser is not to require any 
further proof of tho identity of the property than is f lu-nished 
hy the title deeds themselves,” is insufficient in the absence of 
proof of identity as to the whole or part of the property (c). 
It is, in effect, a contract that the deeds shall show identity ; 
and if they do not, a good title is not made {d). 


Chap. Iii 
Sect. 3. 


or cannot 1 
identified ; 


So, a condition that no further evidence of identity of the or descrip- 
parcels should he required than what was afforded by the incondstei 
deeds, instruments, and other documents abstracted, did not 
preclude a requisition for further evidence when the descrip- 
tions of the parcels in the abstracted documents varied from 
those in the particulars and from each other (e). 


Upon a sale of intermixed lands of different tenures, under On gale oi 
the common condition as to identity, the purchaser seems to ^^ent 
be still entitled (/) to have the land of each particular tenure 
pointed out and distinguished by its boundaries (y). 

In the case of copyholds, the generalty and vagueness of Vague de^ 
the descriptions on the Court EoUs are.unimportant, if the eopySs 
vendor can show that the property has been actually held sufficient, 
under such descriptions (A). 


The Courts, it may ho remarked, look with jealousy on stringent 
conditions negativing a purchaser's right to a substantially 
good title, or to the usual and reasonable evidences of title : 
it has in fact been observed hy an eminent Judge (i), that in 
some cases it would he almost a fraud for a vendor to bring 
a title to market with a condition that the purchaser should 
accept it. At any rate, such conditions should not be used 

{e) Curling y. Anhn, 2 Dr. & S. {%) Parker, V.-O., in Hume v. 

129. Bmtleg^ 5 De Gr. & S. 527. See, too, 

{d) Ihid, Jachon v. Whteheadj 28 B. 164; 

[e] Moioer Y, Hartopp, 6B. 476. Smith v. Earnson, 5 W. R. 408; 

(/) Monro y. Taylor^ 8 Ha. 61. Wurde y. JDichon^ 7 W. E. 148 ; 

\g) See Dawson y. Brinckman^ 3 Bdwmds y. Wickwar, 1 Eq. 68 ; Eog 
M. & G. 63 ; Crosse v. Lawrence, 9 Ha. v. Smythies, 22 B. 510 ; Be Banister, 

462 ; and ante, pp. 167, 168. 12 Cli. D. 131. 

{h) Long y. Collier, 4 Russ. 267. 
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Cliap. IV. 
Sect. 3. 


AT3stract on 
sale in lots, 
should ho 
verified at 
vendor’s 
expense. 


Expense of 
concurrence 
of necessary 
parties ; 


of getting in 
outstanding 
term. 


Condition 
that the pro- 
perty shall he 
taken subject 
to all ease- 
ments, &c. 


PAETICULAES AND CONDITIONS. 

to a greater extent than is necessary, as their tendenoy is to 
damp the sale; and tliis not so much by diminishing the 
biddings of parties who actually attend, as by keeping away 
others who are alive to their objectionable character. The 
prejudicial efieet of even the most stringent conditions is, 
however, practically far less than might bo reasonably an- 
ticipated. 

And it may be observed, that, on a sale in lots, the vendor 
shoidd either verify the abstract at his ovtl expense, or the 
expense of verification should be divided among the pur- 
chasers in some specified proportion ; otherwise the purchaser 
who first calls for evidence may be at the sole cost of pro- 
cming it. 


A condition that the purchaser shall have a proper con- 
veyance at his own expense, does not throw upon him the 
expense of procuring the concurrence of necessary parties (k). 

It is also usual to provide that the purchaser shall be at 
the expense of getting in and procming the surrender or 
release of any outstanding legal estate or term ; but such a 
condition does not extend to a mortgage term which is on 
foot at the time of sale, even though provision may have 
been made for satisfying the mortgage (/). It is conceived 
that the necessity for this condition is not afiected by sect. 6 
of the Conveyancing Act, 1881, enabling tbe Court, upon a 
sale, to declare the land sold free from incumbrances. The 
section is probably intended to apply only in exceptional 
cases, as where the incumbrancer cannot concur in the 
ordinary way, 

A condition is usually inserted that the property shaE be 
taken subject to aE rents, rights of way and water, and other 
easements (if any) charged or subsisting thereon ; the effect 
of such a condition is not, it is conceived, to reheve the 

(h) Taramfe v. Qremskdej 1 S. & (1) StrongeY, Eawhs^ 2 Jur. N. S. 

Gr, 541. 388 ; ndQ ante^ p. 163. 
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vendor from the necessity of disclosing these lialbilities, if lie C)hap. IV. 
is aware of them {m), but simply to protect him, if it should — — ~ 
afterwards transpire that the property is subject to some rent, 
right, or easement, in favour of a third person, of which he 
was ignorant at the time of sale ; and where one tenant has 
acquired a right of way against another tenant, under the 
same landlord, and both tenements are simultaneously sold 
by the landlord under a condition that they are to be taken 
subject to, and with the benefit of, all subsisting rights 
of way, the lunchaser of the one tenement gains no right of 
way against the pimchaser of the other (n) ; the meaning of 
the condition being that if there are any rights of way as 
against the vendor, the purchaser shall take subject to them. 

If the estate be subject to incumbrances which cannot or Inability 
are not intended to be discharged, they must be mentioned Sges, &o. 
in the particulars or conditions (o). It often happens that 
property is subject to charges which, from particular circum- 
stances (such as there being other am|)le security), are never 
likely to be enforced, although they cannot be immediately 
released {p) ; in such cases it is advisable to state the facts as 
clearly and openly as possible, and to stipulate that the pur- 
chaser shall make no objection in respect of the matters so 
mentioned: if, as may often be the case, an indemnity^be 
offered, its nature should be explicitly stated {q), A conditioiT- 
that a purchaser should presume the extinction of a charge 
upon the ground of its non-recognition for a specified period 
is not binding, if the charge, although not so described, is in 


(m) 25 Oh, J). 

357 ; Nottingham B) ich Co, v. Butler, 
16 Q. B. D. 778. 

(«) JOamelY. Anderwi, 8 J ur, N. S. 
328; and see v. Brom, 33 

L. J. Ch. 249 ; Mtissell v. Karfoid, 2 
Eq. 507. But see and distinguish 
Mey Y. Dwyer, 4 L. R. Ir. 271. 

(o) See Torrance v. Dolton, 8 Oh. 
118, where the incumbrances were 
mentioned in the conditions, hut not 
in the particulars, and this was held 


to be insufficient. 

[p) This difficulty can, where the 
Court thinks fit, be got oyer by an 
application under s. 5 of the Cony. 
Act, 1881 ; see Me G, N. D. Co, and 
Sandeim, 26 Oh. D. 788. 

(^) See 1 Dav. 703. As to how a 
general agreement to give an in- 
demnity will be carried out, see Cot- 
trell V. Wathns, 1 B. 361 ; Casamajor 
v. St) ode, 1 Wils. Oh. 428. 

X 


I). VOL. 1. 
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PARTICULARS AND CONDITIONS. 


Chap. ly. 
Sect. 3, 


Time for 
objections, 
and for 
rescinding' 
contract. 


When vendor 
justified in 
rescinding. 


fact xeversioiiaiy (r). A condition to give a specified in- 
demnitj will fie specifically enforced in Bq^nity [s). 

It has fiecome very usual to insert conditions {t) restrictive 
of the time within which ofijections or requisitions may fie 
taken, or made fiy the purchaser ; and enafiling the vendor 
to annul the sale, if ofijections are taken, or requisitions 
made, which he is unafile or unwilling to remove or comply 
with ; the latter condition is inserted fiy many practitioners, 
as a matter of course, in all hut the very plainest cases ; and 
is now commonly introduced even on sales fiy the Court; 
and is not such a depreciatory condition as may not be used 
fiy a fiduciary vendor {u). The condition is usually framed 
so as to entitle the vendor to rescind, not merely on the pur- 
chaser insisting upon some ofijection as to title ^ hut on his 
insisting on any ofijection or requisition as to either title 
or conveyance; and should provide that the right may fie 
exercised notwithstanding any intermediate or pending nego- 
tiation in respect of such ofijection or requisition, or any 
attempt to remove or comply with the same. The extension, 
however, of the condition to ofijections to conveyance has 
been adversely criticised fiy Pearson, J., who stated that it 
should only fie employed where trustees are selling and wish 
to preclude the strict right of the purchaser to the concurrence 
of beneficiaries in the conveyance (a?). 

A vendor is entitled under such a condition to rescind the 
contract, notwithstanding that it provides for compensation in 
case of any error or mistake in the description of the property 
or of the vendor^s interest therein {y ) ; and he may do so even 


(f) Dnjsdde v. Mm, 5 D. M. & 
G. 103. 

{s) Walker v. JBarnes, 3 Mad. 247. 
(^) Their validity recognized, JSlack-^ 
hum V. Smith, 2 Ex. 783 ; lowell v. 
Smithson, 20 L. T. 0. S. 105. 

[u) Fallmer r. MquitaUe Bevy. No- 
ciety, 4 Dr. 352. But see and dis- 
tinguish, Moeser v. Wuker, L. R. 6 
0. P, 120. 


(a;) Eardman v. OUld, 28 Cb. D, 

712. 

(y) Mawson v. Fletcher, 6 Cb. 91 ; 
■where, according to the particulars, 
the estate contained freestone and 
limestone, which, however, belonged 
to the lord, and not to the vendor ; 
and see Eeppenstall v. ffose, 33 W, R. 
30 ; Be Fames and Wood, 29 Ch. D, 
626 ; Be Terry and White, 32 Ch. D. 14. 



PARTICULARS AHD CORDITIOHS. 


179 


after a bill has been jSled by the purchaser for specific per- 
formance, and a subsequent waiver of the objection will not 
revive the contract (s) ; and where the vendor himseK brings 
an action for specific performance he may, it seems, at any time 
before the cause comes on for hearing, rescind under such a 
condition, but only upon the terms of getting his bill dis- 
missed with costs (ff). But where the vendor’s right to 
rescind arises on the purchaser’s insisting on an objection, 
which the vendor is unable or unwilling to remove, the latter 
is not justified in rescinding, if the former, on being made 
acquainted with the fact, at once waives his objection {h ) ; 
and the vendor must first answer the requisitions, even 
though some of them may be untenable, and thus give the 
purchaser an opportunity of waiving them(c). The con- 
dition will not enable the vendor to rescind where he is 
unable to make any title at all (d ) ; or where the requisition 
is that an incumbrance he discharged (e ) ; or where the con- 
dition relates to title only, and the requisition is as to con- 
veyance, e, g., that an outstanding legal estate he got in (/) ; 
and the vendor must exercise his option to rescind within a 
reasonable time {g ) ; and the institution d)y him of an action 
for specific performance will he taken to he evidence of his in- 
tention not to rescind {h). If the condition he for rescinding 
the contract, in case the title shall not prove “satisfactory” 
to the purchaser, this will not authorke him to make any 
other than the usual ohjeciions (i). 


Chap. IV. 
Sect. 3. 


“ Satisfac- 
tory” means 
“market- 
able” title. 


The condition, in order to preclude questions on the point, Time Aodd 
should hmit a time within which further requisitions or ■witiia-ffliioh. 


{s) Eoy V. SmptIdeSf 22 B. 510. 

(a) Wards t. Dichon, 5 Jur. K. S. 
698 ; and see Gray y. Fowler^ L. E. 
8 lx. 249. 

(b) EuddeU y, Simpsonj 2 Ob. 102. 

(c) Greaves r. Wilson, 26 B. 290 ; 
Turpin y. Chambers, 29 B. 104 ; Dud* 
dell y. Simpson, 2 Ob. 102, 107. 

(d) Bowman v. Myland, 8 Ob, B. 
688 . 

(e) Be Jaclson and OahhoU, 14 


Cb. B. 851. 

(/) Kitehen y. Talmer, 4G L. J. Oh. 
611. 

{g) St Zeonardds, Shoreditch v. 
Eughes, 17 0.B. N. S. 137; EerY. 
Crowe, 7 1. R. C. L. 181. 

iji) Gray y. Fowler, suprd ; but bis 
right to rescind wRl revive on the 
purchaser raising a now, or an aban- 
doned, objection ; S. C. 

(i) Zordy. Stephens, 1 Y, & 0. 222. 

n2 



180 


PAETICULAES AND CONDITIONS. 


Chap. IV. 

Sect. 3. 


further objec- 
tions are to 
be taken. 

But the con- 
dition does 
not apply* 
where the 
objections are 
not apparent 
on the ab- 
stract. 


Or where 
vendor 
kno*wingly 
sells detec- 
tive title. 


objections, in answer to replies or further docnments furnished 
by tbe yendor, must be sent in by the purchaser. 

But a condition restrictiye as to the time within which 
the purchaser's requisitions are to he made cannot he relied 
on, where there are graye objections to the title, which are 
not discoyerable on the face of the abstract. In one case {h), 
V.-C. Kindersley, on dismissing the plaintiff’s hill for 
specific performance, said that under the ordinary condition 
limiting the time for making requisitions, if facts were sub- 
sequently discoyered showing that the vendor had no title, 
or a bad title, or one open to the greatest possible doubt, 
he for one would never hold that the purchaser was precluded 
from raising objections, if the facts on which they were 
founded were not known to him when he dehvered his 
requisitions. 

Nor can the condition be relied upon by a vendor who 
knowingly enters into the contract with a clearly defective 
title to a portion of the estate : for instance, where a person 
entitled in remainder subject to a life estate, contracted to 
sell the fee simple in possession, hoping that the tenant for 
life would coucui, which she refused to do, the purchaser 
was allowed to take the reversion with a compensation, 
although there was a condition for rescinding the contract 
if a good title could not he made, which condition the vendor 
wished to enforce (1 ) : nor does the condition apply where 
the vendor has been guilty of wilful misrepresentation (^?) : 
whether or no it apphes to a case which falls within a con- 
dition as to compensation seems to be doubtful {n ) ; and a 
vendor cannot make use of such a condition for the purpose 

{k) Jfdider. JDiclsonf 6 Jvix.'N.B. tion, was held entitled to rescind; 
698; 8BG, too fSo^dy.Dichon, 10 1. E. cf. Gtay v. Mwler, L. E. 8 Ex. 281 
Eg. 255. et scq , per Blaokbnm, J. ; and Me 

(I) Felthorpe v. Solgate, 1 Coll. Terry and Wkie, 32 Ob. D. 14. 

203; but see V. Dmwy, 1 Ke. (w) See M7tee v. Macaulay^ 2 D. 
729 ; and see also Mawson v. Fletcher^ M, & G-. 347. 

6 Cb. 91j where tbe vendor, notwitb- {n) Soy v. Smyihes, 22 B. 610, 
standing tbe clause as to compensa- cf. Mawson v. Fletcher, 6 Ob. 91, 
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of getting rid of tlie duty wMch attaelies to Hm upon tlie Chap. IV. 
rest of Ms contract: this if lie has undertaken to grte — ll~. 
possession, he cannot avail himself of the condition to escape 
compliance with the purchaser’s re(][idsition that a party 
wongfully in possession shah he ousted before comple- 
tion (o). 

Nor does the condition enable a vendor to refuse to show Or where ^ 
a title, or to procure the concurrence of a mortgagee, if he ^nhag to 
sells free from incumbrances {p)y even though he may have 
been unaware of the existence of the mortgage when he 
entered into the contract {q) ; or to rescind the contract, 
as against a purchaser who is willing to waive the objection 
or requisition, and take the property without compensa- 
tion (i‘) : but it enables a vendor, who has in fact a good title, Where the 
and who has duly performed his duties under the contract, apply, 
to rescind upon a requisition being insisted on, which is 
either frivolous or untenable, or which, on the ground of 
expense, or for other sufficient cause, he cannot reasonably be 
expected to comply with {s). Thus, where time was made of 
the essence of the contract, and on the day named for com- 
pletion, the vendor executed the conveyance, and demanded 
payment of the purchase-money, which the purchaser refused 
on the ground that two requisitions as to the registration of a 
deed and the sufficiency of a stamp, (both of which the 
vendor was able and had undertaken to comply with,) were 
still unsatisfied, the vendor, having given notice of his 
intention, was held justified in rescinding the contract {t). 

(o) Engel y. L. E. 8 Q. B. effect of s. 5 of the Conveyancmg’ 

314; and see Guaies v. Wilson, 25 Act, 1881, on the point raised hero, 

B. 290 ; and Fowelly. Powell, 19 Eq. and the principle of its application 
422, where the sale, though under kiddownini!<? 6^. N.E Co.andSan^ 
the direction of the Court, was in- denon, 25 Oh. D. 788. 
valid by reason of its having been (i) See and consider JlQhe)is v. 

made before the filing and approval Wyatt, 2 Taun. 268 ; Page v. Adam, 

of the certificate in answer to the 4 B. 269; Williams v. Ediiaids, 2 
preliminary inquiries. Si. 78. 

(j?) G) eaves Y, Wilson, siiptL (s) Greaves y, WiUoi, sitprd, and 

(^) Ee Jaclson and Oakshott, 14 Ch. see Page v. Adam, suj ra, 

D. 851. See p. 177, ante, as to the (t) Sudson v. Temple, 29 B. 536. 
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Chap. IV. 
Sect. 3. 


Conditions 
precedent to 
right of 
rescission. 


Form of 
condition 
defining 
insistance. 


Tte condition is usually framed so as to cover objections 
and requmtm8j “ whether in respect of title, conveyance, or 
othermse’’ {u). Where, however, a purchaser required that 
certain annuitants, whose concurrence was held unnecessary, 
should join in the conveyance, it was considered that this 
was an objection to the title within the meaning of the con- 
dition (.r). But the condition should in terms extend to 
requisitions. Where ordinary leaseholds were erroneously 
stated to he renewable by custom, this was held to he a mis- 
description of the subject matter of sale, comuig within 
the compensation clause ; and not a defect in title within 
the meaning of the condition for rescinding [y ) : so, where 
the amount of the lines was mis-stated on the sale of a 
manor {%). 

It was formerly laid down [a)^ that three conditions must 
have been fulfilled, before the right to rescind could he exer- 
cised : viz. (1) au inability or reasonable unwillingness to 
remove the purchaser’s objection, or comply with his requisi- 
tion : (2) a commnnication of that inability or unwillingness 
to the purchaser : (3) an insistance by the purchaser on his 
objection or requisition, which seems to imply the granting 
of a loon penitentm, or reasonable time witliin which the 
purchaser may withdraw his objection or requisition. But 
it has recently been held by the Court of Appeal that no 
locus penikniicB need he given to the purchaser ; and that all 
that is required of the veudor is that, if he exercises his 
right, it shall be done reasonably and not capriciously, and 
that he is not hound to give his reasons (J). 

A question, however, may still arise, as to what consti- 
tutes such an insistance by the purchaser as will entitle the 

{^^) G-)eaveB y. W%kon^ 25 B. 290 ; getting in an outstanding legal 
see as to tlie propriety of adding estate. 

‘‘ conveyance,” ante, p. 178. (y) MnUr v. Ne%hy^ 11 Ha. 26. 

(a;) Tags v. Mam, 4 B. 269. And (js) Eoy v. Smyfkes, 22 B. 510. 

see Kttchen v. Talmer, 46 L. J. Oh. (a) Buddell y. Simpson, 2 Ok. 102, 

611, wkere tke condition was held to 107 ; Mawson y. Fletcher, 6 Ok. 9L 

relate to title only, and not to relieve (5) Qdenton to Euden, 53 L. T. 434, 

tke" vendor from tke obligation of 436. 
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vendor to exercise the right to rescind. This is a question 

on which the tendency of modem decisions seems to have 

been in favour of the vendor (c). It is certainly fair to the 
purchaser, and also deshahle in the interest of both vendor 
and purchaser, that any such question should be avoided ; 
and it is therefore prudent in framing the condition to fix a 
definite time within which the purchaser may withdraw any 
objection or requisition which the vendor states himself to be 
unable or unwilling to remove or comply with (r/). 


It has been held that a vendor by replying to the pur- to 
chaser’s objections or requisitions, waives the right to rescind ij replying- 
the contract, and also the benefit of the condition limiting ^ 
the purchaser’s time for taking objections, &c. (that is, sup- 
posing them not to have been taken within such limited 
time) (e) ; but according to modern decisions a vendor can- 
not properly exercise his right to rescind, until he has first 
answered the requisitions (/). And the right to rescind 
may, of course, be lost by acquiescence in, or confirmation of 
the contract {g ) ; or by a parol variation of the condition, the 
non-compliance with which gave the tight to rescind (A) ; 
or by the institution of an action for specific performance (i), 
unless the objection is raised for the first time by the de- 
fence (y). 


It seems, however, probable that mere argumentative Exceptions 
replies would not amount to such a waiver : and that replies 
of any description, if retmmed without prejudice,” or with 
any similai* reservation of the vendor’s rights, would escape 
the rule above referred to (A) : or it may, it is conceived, 

(e) Jie Dames and Wood, 29 Oli. D. M^Culkeh v. Gregory, 1 K. & J. 294. 

626 ; Glenton toEaden, 53 L. T. 434. {/) Vide ante, p. 179. 

{d) Me JacJmn and Oahhtt, 14 [g) Ante, p. 117. 

Ch. D. 851. (4 Dawson t. Yates, 1 B. 301. 

{e) Tmnef t. Smith, 10 Si. 410 ; («) Wards y, Dickson, 9 Jnr. E . S, 

see the same case on appeal, 4 Jnr. 698. 

310; Gutts Y. Thodey, 13 Si. 206; ( 7 ) Grayv.FowUr,L,’B,SY,xM9, 

Lane v. Dehnhmn, 11 Ha. 188; (j^) See v. Cbo/p, 2 Ha. 106. 
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PARTICULAES AND CONDITIONS. 


Chap. IV. be avoided, by tbe introduction, into tlie condition, of tbe 

words ^^notwithstanding any intermediate negotiations,’’ or 

some equivalent expression. 


Time mw For the purposes of such conditions, time runs from tbe 
S^^perfect^ delivery of a perfect abstract (k ) ; that is, an abstract as 
abstract.” p 0 rf 0 Qt as the vendor, at tbe time of delivery, bas in bis 
either actual or constructive possession (Z) ; or (as a learned 
judge bas expressed it) an abstract ^‘wbicb contains with 
sufficient clearness and sufficient fubiess the effect of every 
instrument which constitutes part of tbe vendor’s title ” (w?) : 
but a vendor would not be at liberty designedly to deliver 
an imperfect abstract, or otherwise to neglect his duties 
under tbe contract, for tbe purpose of rescinding tbe contract 
under such conditions (w). 

Objections on And the Condition as to time does not preclude a purchaser 
evSce!^^ from taKng subsequent objections arising out of evidence 
called for before tbe expiration of the limited time {o ) : 
such objections must, however, it is submitted, be taken 
within a corresponding period after tbe production of such 
evidence {p). 


As to resale, 
and forfeiture 
of deposit ; 
'\ow far 
binding. 


It is usual, and proper, to insert a condition providing for 
a resale of the property, and forfeiture of tbe deposit, in case 
tbe purchaser fail to comply with the conditions (y) ; and 
that any deficiency upon such resale, together with the costs 


thereof (r), shall be borne by tbe purchaser. But even 


{k) Sobscn y. Bell, 2 B. 17. 

(/) Morleif Y. Cook, 2 Ha. Ill; 
Steer y. Crowley, 14 0. B, N, S. 337. 

(m) V.-C. Kindersley, in Oalden y. 
Pike, 11 Jur. N. S. 666; and see 
Parr y. Zoveyrove, 4 Dr. 170, 

(«) Page y. Adm, 4 B. 269; 
Morleij Y. Cook, uh supra; Roberts 
Y. Wyatt, 2 Taxin. 268. In such a 
case it seems that an action of deceit 
would lie ; per Blachbum, J., Gray 
Y. lowUf, L, R. 8 Ex. 249, 282. 


(<?) Blaokhw y. laws, 2 Ha. 40; 
Morley-y. Cook, ihd. 112. 

[p) See and consider Sherwin y. 
Sliakspear, 6 D. M. & G-. 536 ; and 
Vide ante, p. 180. 

($-) See Gee y. Pearse, 2 De Gr. & S. 
341. 

(r) It was held under the old 
Bankruptcy Law that these costs 
could not he proved in Bankruptcy, 
although the Yendor might apply the 
proceeds of a resale in their discharge, 
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without sueh condition, the vendor will he entitled to retain Chap. IV. 

the deposit if the purchaser makes default : the deposit being ^ 

not merely a part payment, hut also an earnest of the perfor- 
mance of the contract {s ) ; or he may resell and bring an 
action for damages, i,e., the amount of the loss on the resale, 
against the purchaser {f). 


If, upon a resale, the estate were to produce more than the 
original purchase-money, the purchaser who had molated his 
agreement could not call for an account of the surplus (w). 

A stipulation that the purchaser making default should pay Condition 
a specified sum (exceeding the amount of the deposit,) as 
liquidated damages, was held at Law not to amount to a 
condition for the forfeiture of the deposit (x) : nor is the 
usual condition for forfeiture of the deposit any bar to an 
action for general damages, if the purchasers refuse to 
complete (j /) ; hut after a resale at a loss the vendor cannot 
sue for the original purchase-money (s). Wliere the deposit 
has been forfeited, and the vendor claims for the deficiency 
on the resale, the deposit will he taken into account in 
assessing the damages {a). But where. the vendor does not 
succeed in effecting a resale, he is entitled to retain the 
deposit paid by the defaulting purchaser, and to the costs of 
the abortive sale (6). The omission by fiduciary vendors to 
enforce the common clause, is not necessarily a breach of 
trust (c). 


and then towards the payment of the 
original purchase-money, and prove 
for the deficiency: Bx p. Emtcr, 6 
y. 98; mdmQJExp. lord Scafenih, 
19 y. 235 ; and Bx p. Gyde, 1 G-L & J. 
323; hut see now 32 & 33 Y. o. 71, 
s. 31 ; 46 & 47 y. c. 52, s. 37, which 
allow proof of nnliquidated debts 
arising out of breach of contract; 
see Yate-Lee, 169 et seq, 

{s) Bx p. Burrell, 10 Oh. 512 ; Best 
V. Eumancl, 12 Oh. D. 1 ; Colhm v. 
Sttmson, 11 Q. B. D. 142 ; Home t. 
Smith, 27 Oh. D. 89, 101 et seq.; and 
see Soper v. Arnold, 35 Oh. D. 384. 


(j{) FohU y. Bdtmrdes, 5 Oh. B. 
378. 

(u) Bxp. Emter, 6 W 97. 

(a:) Buhner v. Temph, 9 A. & B. 
508; hut see the remarks on this 
case in Eom y. Smith, 27 Oh. D. 
89, 100. 

{y) Xccly T, Grew, 6 K. & M. 467. 
{s) Lmmndr. Duvall, 9 Q. B. 1030. 
[a) Ochmdm y. EmUy, 1 B. B. & 
E. 486. 

(5) Bssex y. Daniell, L. E. 10 0. 
P. 638, 

(<?) Thomon y. Christie, 1 Macq. 
236. 
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Cliap. IT. 
Sect 3. 


Pacts stated 
must be 
proved. 

Wbetber 
pm chaser 
precluded 
irom evidence 
may require 
infoimation. 


In tlie 2 )reparation of special conditions it is important to 
remembei-j that a piirchaserj unless specialty precluded from 
so doing, may require evidence of all matters of fact stated 
in any condition which goes to restrict his prima facie 
rights (^?). It has, in fact, been suggested (<?), that the 
ordinary condition throwing upon the purchaser the expense 
of fii’ocuring evidence to verify the abstract, does not 
preclude him from requiring all such information as to facts 
as is necessary to complete the abstract: so that, although 


precluded from requiring, except at his own expense, any 
evidence of a death (material to the title), he may yet insist 


on being informed when and where such death occurred : in 
many cases the expense of obtaining such information would 
he nearly the same as that of obtaining the usual evidence 
of the fact; and the point, although (it is conceived) not 


often insisted or capable of being insisted on in practice, may 
sometimes he usefully guarded against by the conditions. 


Section 4. 


As to what 
special con- 
ditions aie 
generally 
requisite in 
various 
specified 
cases. 

What condi- 
tions expe- 
dient on sale 
of inclosed 
lands. 


(4.) As to tcliat special conditions are generalhj requisite 
in mrious specified cases (/). 

Upon a sale of lands held under an Inclosure Act, it will 
often he expedient to negative the purchaser's prirnd facie 
light to evidence of the validity and regularity of the award ; 
and attention must he paid to the rule which, when an 
allotment has been made indiscriminately in respect of lands 
held under different titles, requires the production and proof 
of aU such titles ; a rule which, if not guarded against, may 
occasionally lead to expenses which will swallow up the 
purchase-money (j^). This precaution, however, as to the 
vahdity and regularity of the award, is not necessary 
where the case falls within the 3 & 4 Yict. c. 31, which 


[d] Symons v. Jmms^ 1 T. & 0. 0. 
C. 487. See Johnson v. Smiley^ 17 B. 
233. 

[e) 0 Jarm. Conv. 52 u. 

(/) See cases under this Read more 
fully discussed in Ch. TUI. under 


tlie subject of tie ‘‘Abstract to be 
deduced in special cases” ; and see 
1 Dav, 671 ot seq . ; 1 K. & E, 244 et 
seq. 

{g) 1 Dav. 527. 
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provides that all awards made in pursuance of that Act, Chap. IV. 

or under the Greneral Inclosure Act (6 & 7 ’Will. IV. — — ^ — 

c. 115), shall he conclusive evidence that all the provisions 

of those Acts have been complied with, and that no other 

evidence than the awards shall he requisite to establish the 

title. The want of enrolment of the award is remedied hy As to enrol- 

the 3 & 4 Will. lY. c. 87, in cases where the award was 

executed before the passing of the Act; and by the 17 & 18 

Viet. G. 97 (A), the commissioners are enabled to extend the 

time for enrolment. Wliere the estate, in respect of which 

the allotment is made, is conveyed to the purchaser prior to 

the actual award, the right to the allotment goes with it (/) ; 

and an allottee may, before the actual award, sell and convey 

the legal estate in his allotment, apart from the right or 

interest in respect of which it is allotted (A). 

It will also generally be proper to insert a condition in as to reserva- 
respect to any reservations or liabilities under the Act or 
award. Such a reservation, a. of mines and the right to 
work them, or manorial rights generally, will, if expressed in 
general terms, affect lands sold by the commissioners for the 
payment of expenses, as well as ordinary allotments {}). 

Where the property comprises strips of waste land re- Laudfor- 
cently inclosed, some special stipulations as to title mil 
almost invariably be necessary (»?). 

In some districts it seems to have been a common practice 
for parties to inclose such strips with the permission of the 
lord of the manor, upon payment to him of a small annual 
sum, but without any assurance or written agreement ; and 

(A) See sect. 7. P) Duh of J^meleuch WalefeM, 

P) Doe V. W^lhs, 5 Bing 441; L. R. 4 H. L. 377; Dovej. Ml, 10 
Bug. 374 ; and see now 8 & 9 V. Q. B. D. 568 , 9 Ap. Ca. 286. 
c. 118, s. 84; Wdhaim v. DhUips, {m) See, as to the presumption of 
8 Q. B. D. 437, 441. ownership of such strips, Steel v. 

(A) See Kmgehy v. Yomg, 18 V. PneW, 2Stark. 463, Doei.Temey, 

207 ; Doe y. Saimder, 5 A. & E. 664, 7 B & C. 304 ; Grose y. West, 7 

and cases cited; and see 8 & 9 V. Taun. 39; and Smnes t. Morull, I 
c. 118, s. 84. B. 251 ; ct uiepost, p. 379. 
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the Crown. 


PxiETICULiRS AND CONDITIONS, 

tien to deal witli tKeni as freeLoldj subject to a chief rent. 
In such a case the tenure seems to be merely that of a yearly 
tenancy. 

As between landlord and tenant, the former is presumably 
entitled to encroachments made by the latter during his 
tenancy {n ) ; but this general presumption may be negatived 
by evidence proving the tenant’s title (a) ; and it is not 
necessary that the encroachment should be contiguous to the 
land held by the tenant ; but only that it should be in such 
proximity as to lead to the presumption that his position as 
tenant enabled him to approve (p). The title of the landlord 
will not be affected by the circumstance of his mere assent to 
the encroachments (q ) ; but if the landlord subsequently to the 
encroachment re-demises the original tenement by a descrip- 
tion which excludes encroachment, it has been said that the 
presumption of accretion is excluded (r). In the absence of 
an express stipulation to the contrary, there is in Equity an 
implied agreement that the tenant is to hold any encroach- 
ment upon the same terms as his original lease (s). Where 
part of the property consists of an encroachment, and either 
the ordinary presumption, or the evidence rebutting it, is 
doubtful, a special stipulation as to title will be necessary. 
It is doubtful whether the doctrine of encroachments applies 
in the case of copyholds (t). 

Upon a sale of tithes held as lay property, or of other 
property held under a grant from the Crown, the vendor 

(w) See Doe v. Jones, 15 M. & W. 7 C. P. 1. 

680, and cases cited; and see also, (/) A.-G. v. Tomline, 15 Ch. D. 
as to encroachments, &c., hy trustees, 160. 

A.^G.y, Oorp. of Cashel, 3D. & War. (s) White v. WaUey, 4 Jur. N. S. 
294, 309. 988 ; see, and distinguish, TrummonA 

[o) See Toe j, Massey, 17 Q. B. v. Sant, L. E. 6 Q. B. 763. As to 

373 ; Andrews y. JSailes, 2 E. & B. ' validity of settlements by parties 

349 ; Toer. Ttdhury, 14 0. B. 304; holding hy encroachment or other- 

Kingsmill v. Millard, 11 Ex. 313. wise by a voidable title, see Yem v. 

(j?) Marl of Lisburne v. Tavies, Mdwards, ID. & J. 599. 

L. E. 1 0. P. 259. [t) A.-G. v. Tomline, 15 Oh. D. 

{q) Whitmore v. Eumphnes, L. B. 150, 160. 
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sliould protect himself from being required to produce the Chap. 17. 
original grant, if it is lost or not in his possession. — — 1— 


Where the property has been recently enfranchised («/), it 
is no longer necessary to insert a condition negativing the 
right to production of the manorial title (^r) ; but, if produced, 
it may sometimes be well to guard against any question as 
to the right of the purchaser to require evidence of the 
manor having, since the enfranchisement, been enjoyed con- 
formably with the earlier title (^). Where, however, the 
enfranchisement has been effected under the General Enfran- 
chisement Act, it neither was nor is necessary to show the 
lord’s title (^). 


By the 4 & 5 Viet. c. 35, enabling enfranchisement by "WTietlier a 
voluntary arrangement, the word lord ” is to include a person SSng to 
filling that character, or acting in that capacity, ^clietkr right- enfranchfsr^ 
fully entitled or not (a ) ; and by the 15 & 16 Viet. c. 51, it 
is to include a person seised for life, or in tail, or in fee 
simple, and the words italicized are omitted (/)). Notwith- 
standing the omission, it would seem that a compulsory 
enfranchisement under the latter Act may be effectual, even 
in eases where the person assuming to act as lord has no 
title (c). The enfranchisement is not complete until con- 
firmed by the commissioners (rf) ; and, therefore, if a copy- 
hold tenant dies before the award is confirmed, the lord is 
entitled to a new tenant and a fine on his admittance ; but 
the proceedings are not abated (e). 


Where, in the ease of copyholds, the title depends upon Copyholds 
grants, made by the lord of the manor, of part of the waste, 

(u) Vide post j ZW. {h) Sect. 52. 

(a?) Oonv. Act, 1881, s. 3 (2). {e) See and consider Keir v. Vuw* 

(ij) See 1 Jarm. Cony. 83. son^ supra, and 21 & 22 V. o. 94, s. 2, 

{z) Zerr y. Vawson, 25 B. 394; repealing sect. 11 of 15 & 16 V. 
and see 4 & 5 V. c. 35, s. 64 ; 6 & 7 c. 51. 

V.C.23; 7 & 87.0.55; 15 & 16 {d) 21 & 22 7, c. 94, s. 10. 

7. 0 . 51 ; 16 & 17 7. c. 57 ; 21 & 22 {e) Mpers y. Eodgson, 1 0. P. D. 

7. 0. 94. 609. 

{a) Sect. 102. 
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tered docu- 
ments. 


Leaseholds. 


Against 
production o: 
lessor’s title. 


Eule against 
production in 
Y.&P.Act, 
1874. 


it will, in general, be expedient to provide that no evidence 
shall be required of such grants being authorized by the 
custom of the manor: even although in some manors the 
right is well established. 

The vendor is prima facie responsible for his title deeds 
being properly stamped ; so that, if there is any douht of their 
being so, he should protect himself (/). So, too, wliero land 
is in a register county, he should, in case of douht, guard 
against the deeds being unregistered. It has, however, recently 
been held by Chitty, J. (^/), that, where the condition was in 
the ordinary form, viz., that no objection should he taken on 
account of any document not being registered, the purchaser 
was not entitled to rescind the contract, although the vendors 
were aware that the will under which they claimed had not 
been registered, and although this defect was, in the particular 
circumstances of the case, irremediable. These conditions, 
must, however, he to some extent depreciatory, and should 
not therefore he used except where there is some reason to 
believe that they will be required. 

Upon a sale of leaseholds, the following points will require 
attention : — 

A condition that the lessor^s title, whether express, or 
implied by statute, shall not he objected to will not, it is con- 
ceived, absolutely hind the purchaser if there is a material 
flaw in the title, endangering his safety, which is not disclosed 
by the vendor (/^), as, for example, that the statutory powers 
of leasing of a mortgagor or mortgagee of land have been 
excluded. 

The necessity for such a condition is superseded by the 
Yendor and Purchaser Act, 1870 , and the Conveyancing Act, 

(/) V. 16 Jut. 1136; {g) Gxrhig v. Gbilng^ W, IST. 

Whtmg to Zoomesj 18 Oh. B, 10; (1886), 18. 

hut see and distin^sh, Me BhUeck {h) Zecoy v. Ifog/ord, 2 Jnr. N. S, 
Society, 24 Ch. B. 119. 1085. 
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1881j the joint efleot of which is to jncvide, as one of the 
rules which, subject to express stipulation, are to regulate the 
obligations and rights of vendor and purchaser, that under a 
contract for the sale of a term, whether derived or to be 
derived out of a freehold or leasehold estate, the intended 
lessee or assign is not to be entitled to call for the title to the 
reversion, whether freehold or leasehold (/), It is conceived 
that the pinchaser is not precluded by this rule from making 
any objection or requisition, not involving an actual produc- 
tion, in respect of the freeholder’s title, or from requiring 
proof of his right to grant the lease ; and he will have construc- 
tive notice of the lessor’s title, just as he would formerly have 
had where he stipulated not to inquire into it (/’), “ To call 
for the title ” would seem naturally to mean “ to call for its 
production,” or, “to require it to be deduced;” but even if the 
rule could be construed as precluding the right to make any 
requisition in respect of the title, it is still less comprehensive 
than the condition in ordinary use ; which, when it is in the 
form that the lessor’s title shall not be inquired into, may, as 
we have seen (/), preclude an objection taken aliunde. 


Cbap. IV. 
Sect. 4. 


The covenants in the lease should never be referred to as OoYeBantsm 
“usual:” except, perhaps, in the case of property forming 
part of a large estate, where the form of the lease is a matter 
of notoriety : the preferable plan is, to produce an abstract or 
copy of the lease at the time of sale ; and to state the inten- 
tion so to do in the particulars or conditions, and to stipulate 
that the purchaser shall be deemed to have full notice of its 
contents : but a reasonable opportunity of examining it should 
be allowed him (m). 


Covenants to pay land-tax, sewers rate, and all other taxes, What are 

“usual COYG- 
uauts,’ 

(i) 37 & 38 V. c. 78, s. 2 ; Cout. 1198 ; IMS, y. Iritchard^ 40 L. T. 

Aofc, 1881, s. 3 (1). 873. As to what is implied hy a 

(h) Paimmy. Earknd, 17 Ch. D. statement that there are no unusually 
353. restrictive covenants, see Andrew y. 

(Z) 169. Erne Y. Bentley, Aithen, 22 Ch. D. 218; Empskre 

6 De O’. & S. 520. v. Wickens, 7 Ch. D. 655 ; Eyde v. 

(m) Bnmfit y. Morion, 3 Jur. N. S. Warden, 3 Ex. D. 72. 
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GKap. IV. and a proviso for re-entry, if any but a specified business shall 

— be carried on, have been held to be “usuaP’ {n ) ; so, too, a 

covenant that the lessee shall make good any damage occa- 
sioned by fire {o ) ; and •where a landlord agreed to demise at 
a yearly rent “ free of all outgoings,’’ and to grant a lease on 
the above and other usual” terms, it was held that the 
liability to pay the land-tax and tithe commutation rent- 
charge fell upon the tenant {p ) ; so, too, an exceptional ex- 
pense, incurred for a permanent improvement under the 
Metropolis Management Acts, was held to fall within the words 
of a tenant’s covenant to pay all rates and assessments what- 
soever in respect of the premises (q). It is, however, impos- 
sible to lay do™ any general proposition upon this point, the 
question in each case turning upon the wording of the parti- 
cular covenant (/’). But a covenant restrictive of the right of 
alienation is not a “ usual ” covenant («) ; so, too, a covenant 
not to mow meadow land more than once a year (t ) ; so, 
too, a condition of re-entry for breach of covenant (w) ; so, 
a covenant that every assignment or underlease should be 


le 


{n) Benmit v. JFomacJc,^7 B. & C. 
G27 : Bnilury v. Wright, 2 Doug. 
624. 

(o) Kendall v. Kill, 6 Jur. N. S. 
9G8. 

[p] Taribh y. Slecman, 1 D. P. & J. 
326 ; Lockuoodv. Wihon, 43 L. T. C. 

P. 179 , in eilect overruling Cramton 
V. Glaihe, Sayer, 78. But see 

V. KeaJe, L. R. 6 C. P. 240, vrliere, 
however, the lessor was himself the 
owner of the tithe rent-charge. 

[(p) Thompson y. Lapmrlh, L. E. 3 

C. P. 149; Allnm y. Tiehnson, 9 

Q, . B. D. 632 ; W%lhnsmi y. CoUtjer, 
13 Q. B. D. 1. In Crosse y. Maw, 
L. E. 9 Ex, 209, and Aldridge v. 
K&i7ie, 17 Q. B. D. 212, the covenant 
extended to “outgoings,” as to 
which see MidgJey v. Coppoch, 4 Ex. 

D. 309. 

(r) As to cases of rates and assess- 
ments under the Puhhc Health Acts, 
see Mmlins y. Briggs, 3 0. P. D. 


368 ; EariUg y. Eudson, 4 0. P. D. 
367 ; andPz^^^? Y. Marshall, 6 0. P. D. 
481. 

(q Buclknd v. Mapillon, 2 Oh. 67 ; 
Eampskre v. IftcJcens, 7 Ch. D. 555. 
As to the covenants which ought to 
he inserted in a building or repairing 
lease, see BaUon y. Pi ate, 9 dur. N. S. 
1345. For those in a mining lease, see 
Eodglinson y. Clone, 10 Ch. 622. As 
to the effect of the qualifying w^ords 
“ but such consent is not to he arbi- 
trarily withheld,” see Keloar y. 
Bigge, L. E. 9 Ex. 151 ; and Bear y. 
Eouse Property Society, 16 Ch. D. 
387. 

{t) Byde v. Warden, 3 Ex. D. 72, 
82. 

(w) Eodglinson y. Cmce, supra. 
This case must he taken to have 
overruled Emnes v. Bmnett, 27 B. 
500 ; see Eampshm v. Wiehens ; 
Eyde y. Warde^i, suprL 
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left witli tlie landlord’s solicitor, and a fee paid for regis- Chap.iy. 

Sect 4, 

tration(tr). 

By tlie Convoyanoing Act, 1881 (//), a purchaser of lease- 
holds is to assume, unless tho contrary appears, that the lease since Conr. 
or underlease, and every superior lease, was duly granted, ’ 
and, on production of the receipt for the last payment due 
for rent (s) under the leuvse or underlease, before the date of 
actual coni])letion of the purchase, that all the covenants and 
provisions of the lease or underlease have boon duly per- 
formed and obseiund up to tlie date of actual completion, 
and fiudlier, tliat all rent due under any superior lease, and 
all the covenants and prorisions of every superior lease, have 
been paid and duly performed and observed np to that date. 

This implied stipulation will, however, he found insufficient 
in a large number of cases. The words unless tlie contrary 
appears,” restrict its operation, and, in the absence of a 
judicial decision as to wliat it covers, it is prudent to provide, 
in addition, for the case of breaches within the knowledge of 
the vendor, which he has reason to believe to have been, or 
to be likely to be, waived by the lessor [n), 

Wbere the condition was that “tlie possession under Astoeyidenoo 
the lease should be deemed conclusive evidence of the 
due performance, or sufficient waiver of any breach, of the 
covenants in the lease np to the completion of the sale,” it 
was held that the purchaser was fixed with notice of possible 
breaches of covenant prior to the contract, which must be 
taken to bo waived ; but no opinion was oxi)ressed as to what 
would have been the effect of the condition, if it had been 
proved that the landlord intended to enforce the forfeiture (i) : 
and the condition was hold not to cover breaches committed 

(i) BmUsY, DrijuMe, 3 0. P. D. covenants Pave been observed; 

52. Moody and Tates, 30 Ob. D. 314. 

(y) Sett. 3, sub«seots. 4, 5. (a) Where tbe actual receipt could 

(;j) ‘‘Eent” does not apply to a not be produced, an affidavit by the 
peppercorn rent ; and the production \endor of tho performance of the 
of a receipt for a peppercorn will not covenants was held sufficient; Minyer 
relievo the vendor of a building* lease to Thompson, 61 L. J. Ch. 42. 
from his liability to show that Ms (ij lloiiell v. Kighthj, 21 B. 331. 


I), von. 1. 


0 
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by tbe yendor bimself after tbe contract^ and before the 
completion of the sale. It is conceived, however, that any 
subsisting breach, if within the vendor’s knowledge, ought to 
have been expressly mentioned ; and that the condition was 
properly applicable only to breaches, of which he had no 
notice, or which he had good reason for believing to be 
waived. Nor will such a condition bind the purchaser if 
there is a reasonable hona fide doubt as to who is the rever- 
sioner entitled to receive the rent (i). Wliere it was stipu- 
lated that the production of the last receipt for rent should he 
conclusive evidence that all the covenants had been per- 
formed, the purchaser was precluded from objecting that the 
lease had been forfeited by reason of dilapidations, which 
existed at the date of the contract (c). So, where there 
was a condition that the production of the last receipt for 
rent paid should he taken as conclusive evidence of the 
dne and satisfactory performance of the lessee’s covenants 
contained in the lease, or the waiver of any breaches up to 
completion, whether the lessor should be cognizant of such 
breaches or not, it was held by the House of Lords in a 
recent case, on a question arising out of a reference as to title 
in an action for specific performance, that the purchaser could 
not object to the title on the ground that there was such a 
continuing breach of a covenant as might render the property 
liable to immediate forfeiture (f?). It is conceived that the 
principles of constriidion in such a case are the same, whether 
the condition has to he considered on the question of specific 
performance, or on a reference as to title. A difficulty of 
this kind has often arisen upon the covenant to insure against 
fire, Where there has been merely a past omission to insure, 
but the existing insurance is according to the terms of the 
covenant, the condition as to waiver may be relied on ; but 
where the existing insurance is improperly effected [e), there 
is a continuous breach de die in diem of the covenant to insure 
and keep insured in the specified manner, and the sufficiency 

{h) legkr v. WUte^ 33 B. 403. [e) See Temnall v. Earhrne^ 11 

(ff) Bull V. Eutchens, 32 B. 615. Q. B. 368 ; Eavens y. IMdUtonj 10 
{d) Zawrie y. Zees, 7 Ap. Ca. 19. Ha. 641. 
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of tlie condition may be open to serious question (/). We 

may remart that tlie omission for a single day to pay the 

premium witliin the time allowed by the office is a breach of 
covenant inducing a forfeiture ; and is not cured by the sub- 
sequent acceptance of the premium by the office {(/). But 
bond fide purchasers were, by Lord St. Leonards’ Act, 22 & 23 23 Viet. c. 35. 
Yict. c. 35 (A), protected against forfeiture of the lease, by 
reason of a prior breach of the covenant to insure, if they had 
a receipt for the last payment of rent, and there was a valid 
insurance on foot at the time of completing the puinhaso ; 
and it was held that if the breach had been committed since 
the passing of the Act, the Court had power under the 4th 
section to relieve against the forfeiture, notwithstanding that 
the covenant broken was entered into previously to the Act (i ) : 
but a vendor, in the absence of a condition to that effect, 
could not compel a purchaser to rely upon this section of the 
Act(y). These sections have been repealed by the Con- 
veyancing Act, 1881 (/’), which contains large provisions for 
relief against forfeiture, and places the covenant to insure on 
the same footing as all other covenants (/), except that to pay 
rent, to which the Act does not apply {m). 

If a waiver, either express, or made sufficient by the eon- Title of rotor- 
ditions, be relied on by the vendor, and the landlord giving 
it is a different person from the original lessor, a condi&n of waiver, 
precluding investigation of the lessor’s title will not preclude 
the purchaser from requiring the title to be traced from the 
original lessor to the person whose waiver of the breach of 
covenant is relied on {n), 

Wlien leasehold property is sold in lots, it is also necessary As to appor- 
tionment of 

(/) Eoiiell V. Ki(jMcij, 21 B. 331. Daimport v. 3 Ap. Ca. 115, 

As to the case of breach of a covo- [h) S^icts. 4—9. 

nant not to underlet, and waiver of (j) Fap v. Bmnett^ 2 Grif. 117 ; 6 

such breach where continuing, see Jur. N. S. 419. 

Walrond v. Eawlins^ L. R. 10 0. P. (/) Turner v. MarrioU^ V.-C. K., 

342. 31 July, 1866. 

ip] Wilson Y, Wilson, 14 0. B. 616; (k) Sect. 14, sub-sect. 7. 

M V. JBcmister, 2 K. & J. 374 ; affd, (/) Sect. 14, sub-sects. 1, 2, 

5 W. R. 177. The Crown‘oan waive (w) Sect. 14, sub-scct. 8. 

a forfeitiu-e by acceptance of rent ; (n) Turner v. Mmnott, suprd. 

Bridges v. Longman, 24 B. 27; 
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to provide for the apportionment of the rents and liabilities 
Tinder the lease (o). This cannot he done effectually where, 
as is usually the case, the lessor refuses, or is incompetent, to 
concur. Underleases, (the original term being retained either 
by the vendor or one of the purchasers,) with covenants for 
mutual indemnity, are frequently resorted to ; in fact, neces- 
sarily so, where, in the case of buildings, the original lease 
contains a covenant to insure against fire in a given sum : 
and in such a case, the assignee of the lease must covenant 
to indemnify the other purchasers against any breach of the 
covenants of the original lease in respect of any part of the 
property (j9). Cross powers of distress and entry are often 
relied on in other cases : but the plan proposed, whatever it 
be, should he stated in the conditions (j). The same point 
arises on a resale, in parcels, of freehold land which has been 
sold subject to a reserved rent and covenants. 

Upon the sale of renewable leaseholds, it will probably be 
necessary to provide against the production of the title prior 

to the subsisting lease (r), 

« 

Upon the resale of a reversion, it may often be prudent to 
provide, that no evidence shall be required of the sufficiency 
of the consideration paid on the original purchase {s ) ; if 
such purchase, however, were by auction, ox were subsequent 
to 1st January, 1868, the condition would seem to he unne- 
cessary {t). 

On a sale of property which includes buildings, it was 
not unusual to insert a condition to the effect that the 
pimehaser should have the benefit of any subsisting in- 
surance, in the event of the buildings being bimnt down 

(o) See Tffijlo? y. MaiUndale^ 1 Y. 317. 

k C. C. 0. 6o8 ; Sa)niiell v. Narns, (<?) See 1 Dav. 545. 

1 Taun. 430 ; Joules y, Wdh, Hay. (?) Vtdepost, p. 332. 

441 (where a receipt by a Crown col- (i) See Bosuell v. Mendham, 6 

lector was Held to be evidence of ap- Mad. 373 ; see now 31 V. c. 4 ; poi>t, 
portionment) ; and see note to Wa) - p. 844 et seq. 
ren v. Bateman, Rl. & K 455. {1) ShelUijY. Xmli, 3 Mad. 232; see 

[p) Brom V. Baull, 2 Jni N. S. post, p 850. 
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pending completion. Having regard, however, to the recent 
cases on the subject (w), which have laid down that a fire 
insurance contract is nothing more than a contract for mere 
personal indemnity, the efiect of such a condition would 
seem to he, to expose the vendor to the double danger of 
having to hand over the insurance money to the purchaser 
under the contract, and at the same time of being liable to 
refund to the insurance company an equivalent amount of 
the purchase-money. The purchaser has, as from the date 
of the contract, an insurable interest ; and the better plan, 
therefore, is to stipulate that the property shall, as respects 
all insurable loss or damage, be at the sole risk of the pur- 
chaser as from the date of the contract. To make no stipu- 
lation at all is not safe, since the purchaser would seem to 
have a sufficient interest in the property to enable him to 
demand the reinstatement of the premises (r), although he 
cannot claim the insuinnce money (y). If the premises 
should have been reinstated in compliance with such demand, 
and the fuR pmchase-money were then paid to the vendor, 
it would seem to follow, from what has been above stated, 
that on the doctrine of subrogation tte insurance company 
would be entitled to recover an equivalent amount out of the 
purchase-money. 

Although it is a general rule that a trustee or mortgagee, 
&c., enters into no covenant for title except that against in- 
cumbrances (s), it is usual, and on that account perhaps 
expedient, to insert a special condition to that effect. 


(5.) General remarh on sjpeeial conditions. 

Upon sales by trustees, mortgagees, and other persons 
flRing a fiduciary character, great care is requisite in the use 

{u) DafuU Y, mhtts, 5 Q. B. D. Gonli/y 4 D. J. & S. 477. 

560 j Castellmn y. Pmtoiiy 11 Q. B. D, (p) Payner r. Pmton^ 18 Ch. D. 1, 
380 ; and p. 913. (^!) See Worley y, Fumpton, 5 Ha. 

(iu) 14 G-eo. 3, c. 78, s. 83 ; Fx^p, 560 ; and see pp. 94, 140. 


CImp. IT. 
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of special conditions ; since, if improperly used, ttey may 
not only involve the vendors in personal liability to their 
cestuis que tnidy &c. («), but also prevent their making a 
good title. 

In order to have this effect, the conditions must he un- 
necessary, and of such a depreciatory character that their 
use amounts to a breach of trust : it may, however, often be 
difficult to determine whether a given condition comes within 
this definition (6). 

Upon a sale by a mortgagee, the use of conditions com- 
pelling a purchaser to take all objections within twenty-one 
days from the delivery of the abstract, that all copies of 
deeds, &c., not in the vendor’s possession, should be obtained 
at the expense of the purchaser, that any mis-statement, &c., 
should not annul the sale but be the subject of compensation, 
and that the vendor might resell on breach of conditions by 
the purchaser, was considered by Lord Langdale to form no 
objection to the title [c], 

r 

Upon a sale by a mortgagee, with a title believed to be 
marketable, although complicated, the use of a condition 
authorizing the mortgagee, in the event of objections, &c., 
being taken which he could not remove, to rescind the 
contract on retiuning deposit, interest, and costs, and of a 
condition that j)urchasers, whose purchase-money should not 
amount to a specified sum, should pay for their abstracts, 
(except the abstract of the mortgage deed,) was sanctioned 
by the late Mr. Duval. The former condition has since been 


{a) See Dance v. GoUinghmn, 8 Oh. 
902 ; Dimn v. Mooi, 28 Oh. D. 686, 
and mie post ^ p. 199. 

{!)) As to special conditions gene- 
rally, see remarks of the M. R. in 
Mog V. Smythes, 22 B. 610 ; Gteaies 
V. Wtlson, 25 B. 290; and as to 
depreciatory conditions, see Mlhn&r 


V. jEqidtahle Dev. Soc.j 4 Dr. 352 ; 
Dede v. OaleSi 4 D. J. & S. 505 ; and 
ante^ p. 83. 

(<;) Eokon v. Bell, 2 B. 17 , Bojell 
V. Dann, 2 Ha. 443, 445 ; Groom v. 
Booih, 1 Dr. 548 ; and see now Cony. 
Act, 1881, s. 3, sub-s. 3, and s, 66. 
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held to he one wMoh a prudent owner would introduce, and Chap. 17. 
therefore hinding on the mortgagor (tf). i— 

Conditions restrictive of a purchaser’s right to a market- ^ to title, 

T, ... ... ,■!; n . 1 -I &C., should 

aole title, or me ordinary evidences of title, slionld be used be adapted to 
only so far as may be requisite from the state of the title (e). 

"Where, on a sale by trustees, it was stipulated that the 
purchaser should accept a seventeen years’ title as to part 
of the property, and the condition did not specify that the 
portion so restricted in title was only of small extent as 
compared with the whole, and not essential to the enjoyment 
of the property, it was considered donhtful whether such 
sale would he binding on the cestui (lue tmt (/). 

Where a deed dated in 1819 which formed the root of 
title, had been mislaid, and the vendors who were trustees 
for sale stipulated that the title should commence with a 
deed dated in 18r58, and that no earlier title should be 
called for except at the purchaser’s expense, and without 
stating, as was the fact, that the title, as commencing in 
1819, was recited in the deed of 18f58, the condition was 
held to he depreciatory, and, at the instance of a cestui que 
trust who had only a small interest, the completion of the 
sale was restrained ((/). The trustees ought to have com- 
menced their title with the deed of 1819, and to have 
stipulated for the verification of the abstract by means of 
a copy of the deed ; or by making tlie recitals in the deed 
of 1858 evidence. 

Powers of, and trusts for, sale, at the present day, usually Power to sell 
authorize a sale “ under special conditions as to title, evidence 
of title, expenses, or otherwise,” Such an authority may 
reasonably be supposed to give to a fiduciary vendor, some- 
what wider limits than he would otherwise enjoy, and would 

(d) Falhur v. EqtiitaUe Mev. Soc,, 605. 

4 Dr. 352. fe') Dance v. OoUmglmm^ 8 Cb. 

{e) AntCj p. 83; see, however, 902 ; and see y. JW, 28 Ch, 

Dorell V. Dann, 2 Ha. 443, 455. D. 586 ; De DmjmrU Trustees and 

{/) Mede y. Oahs, 4 D. J. & S. Greenaway^ 53 L. T. 495. 
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PAKTICULARS AKD CONDITIONS, 


Chap. 17. 
Sect. 5. 


As to declara* 
tion that 
improper con- 
ditions, &c., 
shall not 
affect pnr- 
ohaser. 


probably tnin the scale in a doubtful case; but it is hard 
to say what is its precise efieet. It certainly would not 
authorize capricious or obviously unnecessary conditions, 
and necessary or provident conditions may and should be 
used without an express authority; and, looldng to the 
present state of practice, it must be a very gross case in 
which a willing purchaser could be advised to insist upon the 
use of depreciatory conditions as an objection to the title : 
it has, however, become usual to insert in such trusts and 
powers a declaration, that the use of unnecessary or improper 
conditions shall not afiect the sale ; but even such a declara- 
tion does not relieve a fiduciary vendor from liability to 
his beneficiaries. 


RestiictiFe We may here remark that the circumstance of an estate 
not being sold under conditions restrictive of the title, does not 

necessarily protect a purchaser from being affected with 
implied notice of matters, which he would have discovered 
be learnt by by the ordinary investigation which follows an open con- 
tract (A). 

Condition as Upon a Sale of an estate laid out as building land, it 
Salopian mf desirable to reserve power for the vendor to 

in^c^es^tate^^" modify the arrangements indicated by the sale plan, for 
the laying out of the land, and the formation of roads 
and other accommodation works, in case any of the lots 
remain unsold. 

Condition as The condition as to compensation for misdescription by 
tionsSesT" vendor, cannot, it ai)pears, be enforced upon a sale by 
to trustees, trustees, &o. [i ) : although the use of the condition may 
not in itself be a breach of trust (i). 

Specific In a modern case, the Court decreed specific performance 

performance p iij? iixi • *11 

finder special ^ contract lor sale hy trustees, m which it was provided 

conditions. 

{h) leto Y. Eammondj 30 B. 495 ; 766, 

Morlandr. Cooh, 1 Eq^. 252; Fatinan (^) See Eohon y. Bell, 2 B. 17; 
V. Earland, 17 Oh. D. 353. and of. Dimn v. Flood, 28 Ch. D. 586, 

(i) White y. Ouddm, 8 C. & E. 591. 
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that their receipts should he suflGicient discharges for the 
purchase-money, and that the purchaser should not require 
the concurrence of the mtim que /r?^si5,“-thiis supplying the 
omission of the ordinary receipt clause in the trust instru- 
ment (/). 


Chap. ly. 
Sect. 5. 


Fiduciary vendors are justified in laying the title and 
conditions of sale before counsel ; and the costs of so doing counsel 
by assignees in banhmptcy have been allowed as against 
an incumbrancer who had petitioned for the sale, but whose 
demand the proceeds of sale were insufficient to satisfy (m) ; 
and upon a sale by the Court of Chancery, the title is 
perused, and the conditions of sale are settled, by one of the 
conveyancing counsel of the Court, in all but very excep- 
tional cases. 


By the Vendor and Purchaser Act(;i), and the Con- Power of 
veyancing Act, 1881 (o), trustees who are vendors mayy. &p. Act 
sell without excluding the operation of the rules, which 
are prescribed by those Acts, for the future regulation of 
the obligations and rights of vendor and j)urchaser in the 
completion of contracts for the sale of land; but they 
might, it is conceived, have done so, even without express 
enactment. 

Lastly, it may be remarked, that those conditions which Concludiu^ 
to an unprofessional eye appear the simplest, are often the gpedn cou- 
most dangerous; and those which appear difficult and 
complex to the unlearned purchaser may not unfrequently 
produce an impression favourable to the title upon the 
mind of his legal adviser. The conveyancer who, upon 
the pm’chase of a lai’ge estate, peruses a series of special 
stipulations, which have evidently been framed with refer- 
ence to points which might be made matters of serious 

(/) Willinson V. Smthj, 15 B, {m) Ex parte lewis, Z M.!), kJ), 

183 ; and see Groom v. JBooth, 1 Dr. 173. 

648. {n) 37&38y. c. 78, s. 3. 

{o Sect. 66. 
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PABTICULAKS AID COKBITIONS. 


Chap. IV, annoyance by a litigious, but are of little practical impor- 

— tance to tbe willing, purchaser, is naturally disposed to 

believe that no real difficulties exist where minor objections 
have been so carefully anticipated : and, on the other hand, 
nothing is more common than to see conditions whose 
concise simplicity disarms the suspicion of the unprofes- 
sional reader, but whose sweeping clauses reduce counsel 
to the dilemma of either advising a chent to complete 
under serious uncertainty whether he will acquire even a 
tolerably safe holding title, or of involving him in inquiries, 
which are almost sure to be heavily expensive, and may 
probably prove wholly unsatisfactory. The writer may 
also be allowed to add, as the result of a somewhat wide 
experience, that, in his opinion, the number of seriously 
defective and dangerous titles which at the present day 
are brought into market and passed ofi upon purchasers 
under the cover of special conditions of sale, is much larger 
than is commonly supposed. 
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OHAPTEE Y. Chapter V. 

AS TO THE SALE AND MATTERS CONNECTED THEREWITH. 

1. Auction^ uhat it k. 

2. Auctioneer^ Jm licibilifies, jmver, and remunercitm. 

3. Agent, his lialiUtm, power, and remuneration, 

4. The deposit 

5. As to puffings and reserved biddings on a sale hj 

aiicim, 

(1). An auction, in the widest sense of the term, is any Section i. 
mode of sale, however conducted, in which the vendor 
comes under an express or implied obligation to part with 
the property to the highest bidder : a general direction to Direction to 
sell by auction, would, however, it is conceived, only autho- 
lize a sale by auction in the usual mode. 


(2.) As to the Auctioneer, Section 2. 

An auctioneer selling without sufficient authority or As to the 
not disclosing the name of his principal, is liable, upon the 
well-known principle laid down in Colhi v. Wright (b), to auctioneer, 
the purchaser for his costs, and interest on his purchase- JjJjaUy liable, 
money if lying idle (c) : and it has been held that if he 
sell, without at the time of sale disclosing the name of 
his principal, he is personally liable in damages for non- 
performance of the contract (rf). If, being aware of the 
purchaser’s mistake, he fail to correct it(e), or, if he know- 


{a) As to acts by the vendor bind- 
ing Mm to the sale, see Filce v. W il- 
son, 1 Jur. K S. 69. An auctioneer 
has no implied authority to warrant 
title or quality ; Fai/ne v. Lord Lecm- 
jield, 51 L. J. Q. B. 642; WoodY, 
Faxter, 49 L. T. 45, As to the scope 
of his authority, see Mullens v. 
Mxlkr, 22 Ch. B. 194; Story on 
Agency, sects. 27, 107; and as to the 
general authority of an agent to 
warrant, see Benjamin, 616 seq. 


{h) 8E. &B.647; seep. 657. 

(tf) Bmtt v. and Pones v. 
Fqhe, Sug. 82, 813, See Gahj v, 
Dnm, 2 I. & J, 549; Wood v. 
Baxter, siipL 

[d] ffmson v. Moherdeau, Pea. 

P. 120 ; Frmhhjn v. lamond, 4 0. B. 
637 ; JExp. ffartop, 12 V. 352 ; Sug. 
42 ; and see Woolfe v. Eorne, 2 Q. B. 
D. 355. 

{() Byas v. Stafford, 7 L. R. Ir. 
590. 
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TUB SALE AND 


Chap. V. 
Sect. 2. 


May be him- 
self the 
Tender. 


Cannot vary 
terms after 
sale. 


Eights and 
liabilities of, 
in respect to 
deposit and 
purchase- 
money. 


ingly accept fictitious biddings (/), and an action is brought 
for tlie rectification or rescission of the contract, lie may, 
if joined as defendant, be ordered to pay costs ; but an issue 
as to wbetlier bis co-defendant, the vendor, autborized bim to 
mate a statement which is alleged to be misleading, cannot 
be tried under the tliird party procedure [ff). 

The fact of bis being, unknown to the pimcbaser, the 
owner of the property, seems to form no objection to the 
validity of the contract ( 3 ), 


The auctioneer cannot, without express authority, delegate 
the sale to another (A) ; nor can be, either before (?*) or 
after [j) the sale, vary the terms of the contract: 
whether without express authority he can bind the vendor 
by special conditions of sale, seems to be doubtful (i'). 
Wliere he professes to sell as ‘^without reserve,’’ it has 
been held at Law, that if he accepts a hid from the 
vendor, he commits a breach of contract with the pur- 
chaser, for which he may be made liable in damages (?). 


Unless especially authorized, he has no power to receive more 
than the deposit (w?) . In respect of money which he is autho- 
rized to receive, he is in a fiduciary position, and may come 
within the Debtors Act, 1869 [mm ] ; and if, as respects the 
deposit or any other part of the purchase-money which he is 


(/) Eeatleif v. Kewton, 19 Cli. D. 
326. 

(/) Cation v, Bennett, 26 Oh. D. 
161. 

(y) Flint v. Woodin, 9 Ha. 618. 

(h) Cochran y. Irlam, 2 M. & S. 
301 ; Catlin v. Bell, 4 Camp. 183 ; 
Bclimaling v. Thomlinson, 6 Taun. 
147; see Coles v. TrecotUd, 9 Y. 
251 ; Eenderson y. Barnewall, 1 Y. & 
J. 387; Sug. 44, 

(i) Jones V. Ffmney, 13 Er. 76. 

{j) See BlaoJchurn v. Scholes, 2 
Camp. 343. 

{k) FikcY. Wilson, 1 Jur.K. S. 59; 
JOenewy. Bmrell, 3 Camp. 451 ; and 


it seems to be the intention of the 
Solicitors’ Eomimeration Act, 1881, 
that the auctioneer shall be respon- 
sible for the conditions of sale ; see 
Sched. I. Pt. I. r. 11 ; Be Wilson, 
29 Ch. D. 790 ; Be Merchant Taylors^ 
Co., 30 Ch. B. 28 ; cf. Be Faulkner, 
W. N. (1887), 167. 

(Z) JFarlow v. Earrison, 1 E. & E. 
295 ; and cf . Mainprice y. Westley, 6 
B. & S. 420 ; Eeathy y. Newton, 19 
Oh. B. 326. 

( 0 ) 8yhes y. Giles, 5 M. & W- 645. 

(mm) Crowthery. Elgood, 34 Oh. B. 
691. 
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autliorized to receive, lie allow the purchaser to retain it on his 
personal or any other seeiuity, he does so at Ms own risk (n) ; 
nor where he is authorized to receive payment, is he justified in 
taking a hill of exchange instead of cash (o) ; hut he may 
take the purchaser's cheque in lieu of cash (ji?) ; if he accepts 
the purchaser’s I 0 IT for the money, even though he does 
so with the vendor’s consent, it seems that he may sue 
upon it in his own name(g). On a sale of gooih he may 
recover the entire price from the purchaser (r). 


Cliap. Y. 
Sect, 2. 


Until the purchase is completed he is a stakeholder of the Holds the 
deposit, and should not part with it except by consent of gtSholder. 
both vendor and purchaser (s) ; if both claimed it, he might 
file a bill of inter|)leader [t ) ; but, in so doing, he must not 
claim to retain his commission out of it (u), nor must the 
amount held by him form a question in dispute {x ) ; if, 
however, he be made a defendant to an action for specific 
performance, and the deposit be brought into Court, he will 
be allowed to deduct his charges and expenses, subject to 
the question as to who shall ultimately bear them (y) ; but 


(n) JFiliimsy. MUlington^ 1 H. BL 
81, 85; WiUdire Y, Sims^ 1 Camp. 
258; Sug. 48. 

(o) Sykes V. Oiles, 5 M. & W. 645 ; 
Williams v. Bmns^ L. R. 1 Q. B. 
352. 

{p) Fitmr Y. lacy-Eartland, 31 

Gh. D. 42. 

{q) Cleave Y, Moors^ 3 Jiir. Nf. S. 
48. 

(r) Williams y. Millington, 1 H. 
BL 81 ; MoUnson y, Hatter, 4 E. &B. 
954. 

(a) See Smith y, Jachon, 1 Mad. 
620 ; Hurrough v. Skinner, 5 Burr. 
2639 ; and Wtggvis v. lord, 4 B. 30, 
where the deposit was received by 
the vendor’s solicitor ; but see JSdgcU 
V, day, L. B. 1 C, P. 80, where the 
vendor’s solicitor reoeivingthedeposit 
was held not to be a stakeholder. 
And see Biggs v. Bree, 51 L. J. Ch. 
263, where the auctioneer paid the 
deposit to the solicitor having con- 
duct of the sale for the pii-rp^^^ 


its being paid into Court, and the 
solicitor misappropriated it, and it 
was held that the auctioneer was not 
liable to repay it. 

[C] Fairkotlur v. Trattent, Dan. 
64; Dan. Ch. Pr. p. 1518. If an 
action has been brought to recover 
the deposit, he may, it is conceived, 
take out an interpleader summons 
under 1 & 2 Will. 4, c. 58 ; and 23 & 
24 V. c. 126 ; now, R. S. C. 1883, 
0. LYII. 

(««) Mitchell Y. Mayne, 2 S. & S. 
63; and see Bignold v. Atidlaml, 11 
Si. 28. 

(j) JOiplook Y. Eammond, 2 S. & Gr. 
141. 

(y) Anneshij v, Miiggridge, 1 Mad, 
593; Yates v. Farchrother, 4 Mad. 
239. As to the joinder of agents as 
co-defendants generally, and the dis- 
approval by Sir Gr. Jessel of the 
practice, see Mathias v. Yetts, 46 
L. T. 497, 502. 
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THE SALE AKD 


Chap. y. 
Sect. 2. 


Wlietlier 
allowed costs 
outof, atLaw. 


Eiglits of, &c. 
as to deposit 
after com- 
pletion. 


where the deposit is of small amount, he ought not to he 
made a defendant, unless he refuses to pay it into Court 
If the contract he rescinded hy the pimchaser on the ground 
of fraudulent misrepresentations made hy the vendor to the 
auctioneer, and innocently commmiicated hy the latter, the 
fraud will he a good defence to an action hy the vendor 
against the auctioneer for the deposit or purchase-money {a). 
If the estate he re-sold by the vendor, upon the alleged 
default of the first pm’chaser, the auctioneer receiving the 
deposits on both sales cannot in one suit get rid of the con- 
flicting claims of the vendor and two purchasers (5). In 
such a case he should pay the money into Court under the 
Trustee Eelief Act, and would be allowed Ms necessary costs 
of doing so. 


At Law, the costs of an auctioneer who has paid the 
deposit into Court under an interpleader order ((?), have been 
allowed out of the deposit; leaving the purchaser to his 
remedy over against the vendor, although kno-wn to he 
insolvent {d ) : but in a modern case the Couif; refused the 
interpleader order, unless the auctioneer gave security for 
costs, and declined to allow him the costs of the applica- 
tion (e). 


After the purchase is completed, or before with the con- 
sent of the purchaser, the auctioneer may, except in very 
special eases (/), safely pay the deposit to the vendor, 
although in embarrassed circumstances (y) : if the purchase 


(z) Earl of Egnmt v. Smithy 6 
Ch. D. 469 ; but if lie is joined in an 
action for rescission, be must submit 
to give tbe plaintiff all tbe relief, to 
wbieb be can in any event be entitled 
against bim, before be can be dis- 
missed from tbe suit; Eeafley v. 
Mwton, 19 Cb. D. 326. 

[a) See Murray r. Mam^ 2 Ex. 
538; Stevens v. Legh^ 2 G. L. E. 
261. 

(5) Eoggart v. Cutts^ Or. & Pb. 
197. 


[c] Under tbe 1 & 2 Will. 4, c. 58 ; 
see now E. S. 0., 1883, 0. LYIL 
(i?) Fdehevs v. Edney, 4 Bing. JST. 
0. 721 ; and see Meem v. Earraud, 
7 Sc. 281. 

(e) Beller v. FrichUj 15 Q. B. 
1081. 

(/) See CrossJcey v. Milk, 1 C. M. 
& E. 298, 302. 

(y) White y. Bartlett^ 9 Bing. 378. 
As to tbe case of sales under order of 
tbe Court, see Biggs v. Bree^ 61 L. J, 
Ch. 263. 
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go off, or the vendor fail to make a title (//), the piwcha'^er 
may, and perhaps -without giving notice of default (/), 
recover the deposit from the auctioneer in an action at 
Law {k ) ; hut he cannot, nor can the vendor, claim interest, 
although the auctioneer may actually have made a profit 
upon it, and been required by one only of the parties to 
invest it (/). 


The amount of his remuneration, unless (as it ought to 
be) it is settled by agreement (;/?), seems to depend upon 
custom {]i ) ; and even in the trade there appears to be no 
settled rate of commission. In one case (o) the usual charge 
was by several auctioneers stated to be £o per cent, up to 
the first £500 of purchase-money ; by others, up to the first 
£1,000 ; and by most of the witnesses, up to the first £2,000, 
with £2 10s. per cent, on the remainder. An agreement 
that the auctioneer shall receive nothing if there be no sale, 
will not deprive him of his commission, if, after he has 
taken the usual steps preparatory to a sale, the estate be 
sold by the owner by private contract (p) : but where an 
agent was to receive £100 for commission, “one-third down 
and the remaining two-thirds when the abstract of convey- 
ance is drawn out,” and an abstract of title was delivered, 
but the contract then went off, he was not allowed to recover 
from his principal the two-thirds which remained unpaid (y). 
Where a solicitor employed an auctioneer to sell his client^s 
property, who retained out of the deposit, for his commission, 
more than would be allowed under the Banlmiptcy scale, 
the solicitor was nevertheless allowed the whole charge on 
the taxation of his bill (r). 


[h) Gray v. Quite ridye, 1 Man. & 
R. 614 ; Miiwdsy. IMdiny, 5 Taun. 
815. 

(i) Gray v. Guiteridge, uU sujg,; 
Duncan v. Cafe, 2 M. & IV. 244. 

{k) Durrough y. Skinnerj 6 Burr. 
2639; Maherley y. 5 Taiin. 

625; Johnson y. Roberts, 24 L. T. 
254. 

(/) Earington y. Soggart, 1 B. & 
Ad. 577; Lord Bahsbunjy. 


3 Br. C. 0. 44 ; Browne y. Southome^ 
%bid. 107 ; and see Gaby y. Driur, 2 
Y. & J, 549. 

(m) Re Rage, 32 B. 487. 

(w) See MaUby v. Christie, 1 Esp. 
340. 

(o) Re Rage, sxaprL 

(p) Rmny v. Vernon, 9 C. & B. 
559 ; Drim' v. ChoImondeUy, ibid, n. 

(l^) Alder Y, Boyle, 4 0. B. 635. 

(?*) Re Rage, sup'd. 


Chap. V. 
Sect 2. 


Commission. 
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THE SALE AND 


Chap. V. 
Sect. 2. 


Claim to, 
defeated by- 
negligence. 


Trustee, <Sre., 
cannot claim 
commission. 


Insolvent- 
loss falls on 
vendor. 


And tlie auctioneer’s (or agent’s) claim to remuneration 
will be defeated by any negligence on bis part, as to tbe 
mode of conducting the sale or otherwise, whereby tlie sale is 
defeated (s) : and if be negligently misdescribe tbe property, 
lie will be liable to repay to the yendor the amount claimable 
by the purchaser in respect of such misdescription {t) ; and 
he may be liable in nominal damages for breach of duty, 
though no actual loss may have been sustained (w). An 
executor or trustee (ar) or mortgagee with power of sale (//), 
acting as auctioneer in the sale of the trust or mortgaged 
property, cannot charge commission, unless it can be collected 
from the trust instrument or mortgage that such was the in- 
tention (53). 


As a general rule, any loss occasioned by his insolvency or 
mala fdes falls on the vendor as his employer [a ] ; and a 
mortgagee, adopting his mortgagor’s contract for sale, adopts 
also this liability, as between liimself and the purchaser [b), 
though not as between himself and the mortgagor, where 
the money is misappropriated by the mortgagor’s agent, 
even though acting also for the mortgagee (c) ; but a fidu- 
ciary vendor will not be personally responsible to his 
ceduis qiie trust for such loss, if he have acted prudently and 
under proper adwce in the matter (r/). 


(s) Denciv v. Daverdl, 3 Camp. 
451 ; Jones v. Xannci,, 13 Pr. 7G. 

(t) Pm her Y. Fanh other ^ 1 C. L. 
R 323. 

(u) Eibhrt V. Puyleij^ 2 E. & E. 
48. 

(a) Kirlman v. Booth, 11 B. 273. 
In) Matliison v. Ckda, 3 Dr, 3. 
When the bale is under tbe direction 
of tbe Court commission may be 
allowed; Arnold v. Gmner, 2 Pb. 
231. 

(s) Douglas r. ArehhuU, 2 D. & J. 
148 ; but see Miller v. Beal, 27 W. B. 
403 j in which an auctioneer selling 
under a bill of sale held by himself 


was allowed to charge bis commis- 
sion; and Pe Donaldson, 27 Cb. D. 
514, vbore a solicitor mortgagee was 
bold entitled to profit costs of en- 
forcing bis security against tbe mort- 
gagor. 

[a) See and consider Samlcrm v. 
Waller, 13 Y. 601, 602; Fenton v. 
Browne, 14 Y. 144, 150; Annesleyi. 
Muggndge, 1 Mad. 593, 596 ; Smith 
V. Jaelson, ibid. 618, 620 ; Sug. 52. 
(5) Eowe ?. May, 18 B. 613. 

{c) Barrow v. White, 2 J. & H. 
580. 

id) FdmoncU v. Pcah, 7 B. 239, 
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By tlie appointment of an auctioneer the Tender impliedly Chap. V. 

authorizes the auctioneer or his clerk {e) to hind him hy their i-h- 

signatiires as his agents within the Statute of Frauds (/) j a botlfparties 
similar authority is given hy the bidder, hy the act of 
bidding (#/), although it he hy an agent (//). Before the fall Frauds, 
of the hammer, either paidy may revoke the authority (?) ; 
hut not after the property has been knocked down, even rity. 
though no contract may have been signed (f). "Wliether an 
action would lie for such revocation is doubtful. 


Whore property was offered for sale hy auction under order Mlmg "by 
of the Court, and was bought in, hut before the auctioneer tract at the* 
had left the room a person, to whom ho had communicated 
the reserved price, signed a contract for the purchase at that 
price, it was held that the auctioneer had not exceeded his 
authority, and the contract was enforced (/). 


Where the auctioneer’s authority has been revoked by Re?ocatioii 
the vendor before the sale, such revocation is valid even 
as against parties purchasing in ignorance of it {m ) ; hut 
of course the vendor may estop himself by conduct from 
setting up such revocation. 


It seems to be doubtful whether the Statute of Frauds does His right to 
not prevent an auctioneer from suing a purchaser for whom for wShe 
he personally signs as agent {n ) ; hut he can maintain the 
action when the entry has been made hy his clerk on behalf 
of the defendant (o). 


(e) Bird v. Boulter, 1 N. & M. 
SI 3; Barihtt v. Burnell, 4 A. & E. 
792 ; Eenderm T. Barnewall, 1 Y. & 
J. 387 ; and see as to this passage, 
V. Stafford, 7 L. R. Ir. 690. 

(/) Emmermn v. Ecehs, 2 Taun. 
38 ; Kenworthj v. Schofield, 2 B. & 0. 
945; KemeijsY. Bmtor, 1 J. & W. 
360. See and consider Beer v. Xon- 
don and Baris Eotel Go., 20 Eq^. 412. 

[g) See Sag. 43. 

[h) Bmmerson y. Eeelis, 2 Tann. 
38 ; White y. Broctor, 4 Tann. 209 ; 
Gardiner y. Tate, 10 Ir. R. 0. L. 
460. 

I). VOL. 1. 


(i) See BkgdcnY. Bradkar, 12 V. 
460; Mason v. Armitage, 13 V. 25; 
Malm V. Brecman, 2 Eo. 26 ; TapVm 
Y. Ilorence, 10 0. B. 741; post, 

p. 216, 

(4) Dayv. Wells, SOB. 220. 

{1) Eke Y. Barnard, 28 B. 230. 

(;a) Warner v. Bach, 6 Ha. 443. 

{n) Earehf other v. Simmons, 5 B. & 
Aid. 333 ; Wright y. Eannah, 2 Camp, 
203. 

[o) Birdi. Boulter, 1 N. & M. 313; 
see Graham y, Musson, 5 Bing. H. 0. 
603, 608. 

B 
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Cliap. V. 
Sect. 3. 


As to ag*ents. 
Ageat. 


How ap- 
pointed. 


Private in- 
straotions to. 


General 
authority, 
what it 
includes. 


(3.) As to agents. 

An agent, either for purcliase {p) or sale {q) of an estate 
may be appointed by word of month, even where the con- 
tract is required to be in writing by the Statute of Frauds (r) ; 
but a verbal appointment, of course, is generally inexpe- 
dient : neither of the contracting parties can, it appears, act 
as agent within the meaning of the Statute of Frauds for 
the other (&) ; nor can the seller’s agent act as such agent 
for the buyer, imless expressly authorized by the latter (i). 


Where the agent has a wiitten authority, parties dealing 
with him upon the faith of it are unafiected by private 
restrictions imposed upon him by his principal, but of which 
they have no notice (u). Nor can a contract, when duly 
entered into by an agent, be avoided by his neglect to 
communicate it to his principal pursuant to the latter’s 
instructions (x). 


Wherever a general authority is given by a principal to 
an agent, this implies and includes a right to do all subor- 
dinate acts incident to and necessary for the execution of 
that authority, — and if notice is not given to the person 
with whom the agent deals that the principal has limited 
the authority, the principal is bound {g). And where the 
authority is special, the principal may be bound by estoppel 
by conduct (is). But an estate agent instructed as to price 
has no implied authority to sign an open contract on 
behalf of his principal (^), 


(i?) Sug, H5. 

(q) Sug. 146. 

(r) See Goies r, Trecoihiely 9 V. 
250 ; Dj/ccs r. Crum, 2 J. & L. 460 ; 
Shm T. Foster, L. E. 5 H. L. 321 ; 
Cme T. Mackenzie, 46 L. J. Ch. 564. 

(s) WngU y. FanmJi, 2 Camp. 
203; Farebrothf y. Simmons, 5 B. 
& Aid. 333 ; Sharmm y. Brandt, 
L. E. 6 Q. B. 720. 

{^) BurrellY, Foam, 7 Jur. S. 685. 


[ti] NeeU y. Buh of Beaufort, 5 
Jur. 1123; National Bolivian Co. v. 
Wilson, 5 Ap. Ca. 176, 209; see 
as to restrictions on an auctioneer, 
Mamei y. Bach, 6 Ha. 443. 

(ii?) WngU y. Bigg, 15 B. 592. 

{g) Per M. E. in Collen v. Gardner, 
21 B. 542. 

(z) Story, Ag. s. 90 et seq. 

[a] Earner y. Shaip, 19 Eq. 108 ; 
Bnor y. Moore, 3 Times L. E. 624. 
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Also a person may so deal wllili third parties, as to waiTant Chap. V. 

tliem in the belief that another is his agent ; and he will, at 

least in Equity, he hound hy any unauthorized agreement of 
the agent, which he (the principal) has given them reason to 
consider authorized [b). 

An agent, employed to hid for an estate, and not limited par- 

.. ,.nt. ciiaser, xiow 

as to price, can biiLd ms principal to any amoxint ; ii, Doing far ho can 

limited, lie exceed tlie limit, and liis want of autlioiity be pj^nciral. 

unknown to tlie otlier party, lie himself is hound (r), and 

his principal is said to he free {d) ; upon the geneial ground 

that he cannot bind his principal heyond the extent of his 

authority (e ) : hut the production of written instructions 

authorizing him to gwe a specified price, does not preclude 

parol evidence of his having had a general discretionary 

power (/). 

As between the vendor and an alleged agent for purchase, Agency, if 
hut whoso authority is denied, the agent has all the rights boostaiSd, 
and liabilities of a principal : the fact of agency, if denied, 
may, of course, if practicable, be established, hy the agent 
against the principal, hy the principal against the agent (^), 
or hy the vendor or purchaser against the other prin- 
cipal (A). 

There is not, as a general rule, any objection to a con- Contract by 

tract for purchase entered into in the name of an agent^, in"g to be 

But tbo authority nnder ■which he provided, in the case of an auction, 
acts may give him this discretion ; that it exceed the amoimt of the last 
Saundos v. Dcnce, 62 L. T. C44. adverse bidding. 

{h) See Smith v. Mst India Ob., 16 {e) OUing v. Smithy 16 Jur. 497. 

Si. 76. (/) EicU Y. Eanlhn, 4 Esp. 116, 

[c] See Jones v. lownman, 4 Q. B, (^) Tailor v. Salmon, 4 M. & 0, 

235, n. 134 ; Me v. Eamilion, 2 Ph. 266 ; 

{d) Etch V. Eanlm, 4 Esp. 114 ; lees v. Euttall, 2 M. & K. 819 ; and 

last India Co. v. Eemley, 1 Esp. 112 ; see Amtin v. Chmnkis, 6 0. & E. 1. 

Darnel v. Adams, ibnb. 498 ; Ex p. {h) See Marston v. Moe, 8 A. & E. 

Dennett, 10 Y. 400 ; Sug, 47. Qimre, 14; post, s. 4 ; and held v. Doland, 
however, whether the rule should 1 D. & Wal. 37 ; Wilson v. Eait, 7 
not he, that where the agent ex- Taun. 296, mde post, p. W^letseq,, 
ceeds the limit, the principal shall as to when an action must he brought 
be bound to the extent of such limit ; in the agent’s name. 

F 2 
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Chap. V. tipoii tlie ground of liis having professed to deal on Ms own 
— — account (i ) ; but in the converse case of a pinchaser professing 
eSorced! contract as agent for another, Bq^uity would refuse specific 
By Dommal perfomaiice against the vendor, if it appeared that the name 
Sroel. ^f the assumed principal was used as an inducement to a 
bargain, which would not otherwise have been entered 
into {k). Of coinse the real principal is liable, although he 
may have assumed to contract as an agent no other prin- 
cipal being named (/). 

Where on a sale of goods hy auction, a bidder in reply to 
the auctioneer gavo his own name as the purchaser, but did 
not disclose that he was acting merely as agent, or sign any 
written contract, and there was evidence that the vendor 
knew ho was only an agent, and the goods were delivered to 
the principal, the Court of Exchecpier were equally divided 
in opinion, as to whether the agent wns liable to the vendor 
in an action for goods sold and delivered (w). 

Agreements An agreement entered into by an attorney or agent, should, 
^^der to avoid any question as to personal liability, be 
made and signed, by him, as attorney or agent, in the name 
personaUy^^ of the principal {u ) ; in fact, if a person by deed covenant 
liable. for liimsolf and his hoirs for the acts of another, he is 
personally liablo, although described as agent {o ) ; it has, 
however, been held, that if a person enter into a contract 
in viiting, not under seal, describing himself as agent and 
naming his principal, ho is not personally liable, unless he 
had no authority to make the contract, or, in making it, 
exceeded his authority (p ) ; but slight expressions, indicative 


(i) Bug. 48 : l^eUhi'pa v. Eol^ak, 
1 CoU. 203 ; Timt y. Emit, 9 Ex. 14; 
Saxm Y. Male, 29 B. 438. 

(/,) Philips V. Pule of PkcU, 1 
Yeni. 227; poU, p. 1182; Fry, ss. 
207, 208. 

(l) Cmr V. Jadsou, 21 L. J. Ex. 
137. 

(m) WillmisQU V. Parion, 2 E. & 
E. 511, 8 Jur.N. S. 341. 


(n) See Gmy t. Guttendge, 1 Man. 
& E. 614, 618; Eumhh v. Eimter, 
12 Q. B. 310 ; Magee y. Atlimon, 2 
M. & W. 440; ct tide post, p. 1074 ; 
Sug. 57. 

{^>) Sec Appleton v. Binls, 5 Ea* 
148; Sug. 57. 

{p) Pownman v. Jones, 7 Q. B. 

103. 
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of an intention to lind the agent, have been held to take a 
case out of the general rnle, where the signature is in the 
name of the agent—although so described— and there is no 
ratification by the principal {q ) : even where a person, with- 
out authority, signs an instrument in the name of and as 
agent for another, he cannot be treated as a joarty to sueli 
instrument, and be sued upon it, unless he be showm to liaye 
been really the principal ; although he may be liable in an 
action for damages for the misrepresentation, either on the 
ground of implied warranty, or of deceit (r) : where the agent 
of the vendor, at the pimchaser’s request, signed the agree- 
ment in his (the ageiat’s) own name, this was lield not to bo a 
sufficient agreement in writing under the Statute of Frauds, 
the vendor failing to prove that his agent signed as agent 
for the purchaser (?) ; so, where the seller’s agent, in the 
presence of both the buyer and the seller, TOote out a sale 
note, containing the names of the parties, and, at the buyer’s 
request, altered the date so as to give him longer credit, it was 
held that the buyer was not bound {t). 


Clmp. W 
Sect. 3. 


After the contract is entered into, nn agent for sale, if and Powers of 
so long as his principal is undisclosed, may, within the limits 
of his original authority, vary the terms of payment {ti ) : he 
cannot, without special authority, receive the purchase- 
money {x ) ; if authorized to receive it, a direction from his 


(/?) Tanner y. Chnstmi, 4 E. & B. 
591 ; and of. Spiitle v. Lavender^ 2 Br. 
& B. 452, where the agroemont was 
ratified hy the principal. See, too, 
Jdeid V. Diaper, 7 Jur. N. S. 1125, a 
contract between brolcers. The ques- 
tion is in all cases whether upon the 
construction of the contract the 
description of the paity signing as 
agent is mere description, or whether 
it imports an intention to preclude 
personal liability; Oadd v. Houghton, 
1 Ex. D. 357 ; Hough v. Manzanos, 4 
Ex. D. 104 ; Hutcheson y. Eaton, 13 
Q, B. D, 861, 866 ; Dike y, Ongleg, 18 
Q. B, D. 708 ; and see long v. Mdlar, 
4 0. P. D. 450. 

(r) Jenhns y, Hutehmon, 13 Q. B. 


744; lewis Y. Nicholson, 16 Jur. 1041 ; 
Collen V. ITught, 8 E. & B. 647; 
Michardwi y. Withanmn, L. R. 6 Q. 
B. 276 ; Gherrg y. Cokiml Haul of 
Austral,, L. R. 3 P. C. 24, 31 ; 
ChapleoY. Dnmsu %(h Building Socictg, 
6 Q. B. D. 696 ; liihauVs Evois, v. 
Humphnys, 18 Q. B. D. 51. 

(?) Graham v. Mimcn, 5 Bing. 
N. 0. 603. 

{t) DurrcUi, Evans, 7 Jur. Nf. S. 
685. 

{n) Sug, 46, 47 ; Blachhurn y. 
ScJwles, 2 Camp. 343. 

(x) Mynn v. Johffe, 1 Mo. & R. 
326 ; Dole v. Leash, 28 B. 662 ; and 
see further, post, p. 746, as to pay- 
ment to agents. 
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Chap. Y. 
Sect. 3. 


Commissioi]* 


principal to pay it to a tliixd party cannot, if giyen for 
vakaUe consideration (j/), lie revoked witlioiLt the consent of 
sncli tloird party. He is not bound to pay over to bis 
principal money received under a contract wHch bas been 
rescinded on tbe ground of fraud (s). 

It was in a modern case decided in Scotland, that an agent 
contracting for a principal in insolvent circumstances, and 
faibng to communicate tbe fact to tbe vendor, was personally 
responsible for bis purcbaso-money : but on an appeal to tbe 
Lords tbe respondent's counsel deemed it useless to argue tbe 
point (a). 

If an agent for sale is to receive for commission a per- 
centage on tbe sum obtained, be cannot claim it in respect 
of any part of tbe purcbase-money wbicb remains unpaid (h ) : 
unless sucb nonpayment be occasioned by tbe wilful act or 
default of tbe vendor (c) : if several agents are emj)loyed, and 
one find, and another conclude, tbe bargain with a purcbaser, 
each may claim a commission ; but not tbo usual commission 
of £2 per cent {d ) ; and where a contract wliicb tbe agent is 
commissioned to procure goes ofi owing to the principaFs 
fault, tbe agent is entitled to commission (<?). "Wliere tbe 
purchaser having observed that a bouse was to be disposed of 
obtained from tbe agent a card to liew, and having no fiutber 
conmnmication with tbe agent, who named a price wbicb be 
thought too high, subsequently negotiated with a friend of 
tbe vendor and pmcbased at a lower price, tbe agent was 
held entitled to tlxe commission, on tbe ground that tbe sale 
bad been effected tbrongb bis intervention (/)* 


(y) Mikalfc V. (Jlongh^ 2 Man. & K. 
178 ; Iatei> v. Eoppe^ 9 0. B. 641 ; 
Hco in Equity, Jlodich v. Ganddl^ 1 
B. M. & G. 763; VEUmnge v. 
E Estrange, 13 B. 281 ; Eimrd v. 
Erkimrd, 1 K. k J. 277, 

(s) Ante, p. 206. 

{a) Eiidgeon v. Thompson, 1 Macq, 
714, 

[b] IhUv.Tnce,1Bm^, 237. 

(^) /S'. (7., p. 241: and Omnon t. 


Eellg, 1 H. & J. 655 ; and Alder v. 
Bogle, 4 0. B. 635. 

{d) Murray 7, Currie, 7 G. & P.584. 
{i) Trik V. Taglor, 1 C. P, B. 505 ; 
and see, as illustrating the same 
principle, Iiskr v. EtmeU, 48 L. J. 
Ex. 32 ; and Ckd r. Wood, 9 Q. B. 
B. 276. 

(/) Mmsdl V. Clements, L. E. 9 
C P. 139 ; and see Curtis v. Nixon^ 
24 L. T. 706; Bmleij y, Ghadmch, 29 
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In a modem ease (g), where an agent was employed to find Chap. V. 

a pnrchaser at a certain price, on which he was to have a i— — 

specified per-centage if a sale were efieeted, and the agent ^tltiedto 
found a purchaser, hut the yendor refused to complete the remunoration 
sale, it was held that the agent could sue on a quantum effected, 
meruit for the wort and labour done ; and that in such a case 
the law implies a promise on the part of tho vendor to 
remunerate the agent, even if the contract should not be 
completed : but two of the judges carefully disclaimed any 
intention of laying it down as a general rule, that when an 
agent is employed to sell, and his authority is revoked, lie 
may resort to the common counts for remuneration for his 
services : the understanding being that he is to find a pur- 
chaser if he is to be entitled to his commission ; and if he 
does not do so before his authority is revoked, he is to receive 
nothing (A). 


In order to entitle himself to commission the agent must Kot ontiM 
strictly observe the letter of his authority. Thus, where A., 
the owner of certain pottery works, and B., the owner of a 
patented invention for earthenware, entered into an arrange- 
ment that if A. sold the works 'with the benefit of the patent 
annexed, he should be entitled to a specified remuneration, it 
was held that A. could not claim anything for effecting a 
sale of the works without the patent (?). 

It may be here observed that commission received by the Corrupt ^ 
agent of a purchaser from the vendor is in the nature of a 
bribe, and is a profit which the agent makes on account of 
the purchaser (A) : and an agreement to pay such commis- 
sion is had on the ground of public policy, and cannot be 


L. T. 429 ; W%lhmon v. AUton^ 4S 
L. J. Q. B. 733. 

[g) frickett y. Badger, 1 C. B. N, S. 
296. 

{h) Per ■Williams and Crowder, JJ., 
i'b. ; cf. FlancU v. Oolhurn, 8 Bing. 


14 ; Be Bermriy y. Earding, 8 Ex. 
822 ; and see LumJey y. E%chUon, 34 
W. R. 716. 

p) Belly Y. Bldmy, 5 Jur. K S. 793. 
{k) Bhosphate Sewage Go, y. Eart^ 
mont, 5 Oh. D, 394, 457, 
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Cliap, y. 
Sect. 3. 


Aiitliority 
may "be re- 
voked at any 
time before 
agreement 
concluded ; 


or nnantlio- 
rized act 
adopted : 


only by 
nommal 
principal 


sued on, otgu tkougli it be proved that tlio agent was not 
unduly influenced tliereby (/). 


TliG aiitliority of an agent, either for sale or purchase, 
may he revoked at any time before ho has entered into a 
binding agreement (w^); and the revocation of his authority 
will not entitle him to claim the specific amount of remu- 
neration, which had been agreed to be paid to him on a sale 
being effected : although it may entitle him at once to a 
quantum meruit for services actually rendered («). If he 
act without authority, liis alleged principal, even although 
ho have had no prewous communication with him, or were 
ignorant of his name at the date of the contract, may adopt 
his acts {o ) : and mere acquiescence with knowledge of the 
fact, but without any overt act of adoption, may raise a 
prosimiption of assent, and make the contract binding on 
the alleged princi])al {p) ; nor is it necessary that the 
principal should have been competent to contract at the 
date of the agreement; for instance, an administrator 
may adopt a contract entered into before the grant of 
the letters of administration (q ) ; hut this is because the 
title of the administrator vests by relation. And it is clear 
that ratification can only be by a principal in existence, 
either actually or in contemplation of law^ and therefore 
not by a corporation not in existence at the date of the 
agreement ) : and so, a contract entered into by A., expressly 


(/) JlammjtmY. Ttctoua G)anng 
Doel Cb , 3 Q. B. D. o49. 

(m) Tct)me) v. Itohnson, 2 Camp. 
839, n. ; Bhigdcn v. Bxidbem, 12 V. 
46G ; Mason v. Amitagcj 13 Y. 25 ; 
Manser v. Jdacl^ 6 Ha 443 , 8mm t v. 
Bandars^ 3 0. B. 380 , ante^ p. 209. 

(??) See Camj^anan v. Woodimn, 
15 0. B. 400 ; Sunpson y, Zamby 4 
W. E. 328. But see and consider 
Zmhett V. ZadgeTy 1 0. B. N. S. 
296 ; and mde aniCy p. 215. 

{o) JLmlem v, Ztmny 4 Bing. 722 ; 
GosbeU V. Archfy 2 A. & E. 607 , 
and see Ze M y. Thmpsony 3 B, 


469 ; London and Ziumngliam It, Co. 
V. ITinte}, Or. & Pb. 57, IFtlsonr. 
Tammany 6 Sc. H. E. 894 ; and 
Bkcluood V. Torn ones, 4 D. & War. 
441, 472. 

{p) Bigg V. Stiong, 3 S. & G-. 592 ; 
4 Jut. H. S. 983. 

(q) Foster r. Bates, 12 M. &W. 226. 
TMs case forms an exception to tie 
general rule that an administrator’s 
title does not relate back ; see 1 Wms. 
Exors. 637 seq. 

(?) Be Empress Engines) tng Co., 16 
Ob. D, 125 , and see v. Baxter, 
L. E. 2 0. P. 174, 
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as agent for B,, cannot be adopted by 0. (s) ; nor wlien V. 

a contract is signed by one wbo professes to sign as agent, — 

but wbo has no principal existing at the time, so that the 
contract would be inoperative unless binding on the person 
who signed it, can a stranger by a subsequent ratification 
relieve the professed agent &om responsibility {t). 

The clerk of an agent for sale has, it appears, no im])lied Clerk of 
authority to bind the principal [u] . principal 

A land steward has no general authority to enter into Landsteward. 
contracts for leases for terms of years (f). 

Where one of several purchasers entered into a secret Under-hand 
arrangement with the vendors, that if a sale were clfocted ageat!”" 
at a stipulated price, he was to receive a bonus out of the 
purchase-money, and he persuaded his co-pimchasers that 
the vendors would not consent to any reduction of the 
price, it was, of coui’so, held, that the transaction could not 
stand (r). And an agent cannot turn himself into a prin- 
cipal, and deal for himself with his real principal, unless he 
makes him aware of his altered position by the fullest 
disclosure (y). 

A contract by a corporation must necessarily be made Contracts by 
either by writing under its common seal, or by its officer or 
other agent authorized to make such contract ; and the agent 
must make it in miting, if writing would he necessary 
were it the contract of an individual. 

The agent must he appointed under the corporate seal in Agents of 
cases where the contract, if entered into by the corporation 
without the intervention of an agent, would have to he 

(5) Wilson V. Tuimian, 6 Man. & Burnell y. B'iomi, 1 J. & W. 168. 

Gr. 236 ; 6 So. H. R. 891 (^;) OolUn v. Gmdner^ 21 B. 640. 

{t) K&lner v. Baxter^ L. R. 2 C. P. (r) Bcch t. Mnimow^cz^ 3 K. & J. 

183. 230, and see Dunne y. BnghsJi^ 18 

[u) Coles T. TrecothcJcy 9 V. 234; Eq 524. 

BloreY. Sutton, 3 Mer. 237; and see {i/) Williamson y. Bui hour, 9 Cb, 

Bird V. Boulter, 4 B, & Ad. 446 ; U. 529. 
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Chap. Y. 
Sect. 3, 


Contracts 
under Public 
Health Act, 


tmder seal The company may, by their conduct, adopt 
and ratify the act of an nnanthorized agent, but the 
party contracting with such agent may repudiate at any 
time before ratification (s). In dealing mill the agent of a 
public company it is not necessary to inquire wliether the 
formalities jjrescribed by its regulations have been complied 
with in the appointment of the agent. The party con- 
tracting is, of conrse, bound to inquire whether the con- 
tract is within the objects for wdueh the company was 
formed, and ho has notice of the terns of the memorandum 
or other instrament creating it, and of tlie articles or deed 
regulating the rights and liahiKties of the members inter se. 
But he is not necessarily affected by any irregularities 
which may have taken place in the internal management 
of the affairs of the company. For instance, he may 
assume, when he finds that a cheque is signed by directors, 
that they were duly appointed for the pnjq)ose of perform- 
ing that function, and that they have properly performed 
it {((). So, when he finds a person acting, at all events upon 
the company's premises, as agent of a company which has 
power to appoint an <igent, he is probably entitled to assume 
that such agent has been duly appointed (i). 


The provision in the Public Health Act, 1875 (c), that 
every contract made by an urban authority, whereof the 
value or amount exceeds £50, shall be in writing and 
scaled witli the common seal, is imperative, and not merely 
directory (d). 


(z) Mayor of KiditminsUr v, 
llaidwiol^ L. R. 9 Ex. 24. 

[a] Makony v, Eai>t JIoIyfo}d Co.y 
L. R. 7 H. L. 869, 894. 

[h) Smith V. MuU aims Co., 11 
C. B, 897. Aud bee as to tMs prin- 
ciple in its general application, Itoyal 
Entkh jSanh v, Turymnd, 6 E. & 
B. 327 ; Agar v. Atlmmmn, ^c. 
Society, 3 C. B. N. S. 725; Ex p. 
Eagle Co., 4 K. & J. 649. 

[e] 38&39Yicic. 55,8. 174. 


(d) limit Y, Wimhhdon I. E.,i 
C, P. D, 48; Towig v. Mayor of 
Zeammgton, 8 Ap. Ca. 517. As to 
the meaning of the section, see Eaton 
y. Eashr, 7 Q. B. D. 529, where it 
was hold that to come within the 
Act the contract must he one with 
reference to which it was contem- 
plated, at the time it was entered 
into, that the value or amount would 
exceed £50. 
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There can, of course, be no doubt that a company may Chap. V. 
ratify under seal a preTious contract not under seal, although — 
the other party may withdraw before ratification {(Id ) ; and it 
is settled that they may, by their own conduct, as, e.g,, by 
an act of part performance, bind themselves to a contract, mderseal 
which an unauthorized agent may have entered into on 
their behaH {e ) ; but an agreement by the promoters of the 
company, prior to its incorporation, is not binding on the 
company (/). A contract by the promoters for purchase, 
founded on the mthdrawal of a landowner’s opposition to 
the bill, has been enforced against the company ; and, as a 
general rule, wherever the company have adopted, and had 
the benefit of a contract which is not ultra mes^ and which, 
if entered into between ordinary individuals, would be 
valid, the contract may be enforced against them (g). 


We may here refer to the Companies Seals Act, 1864 (A), Companies 
under which a public company, formed under the Act of i864. ' 

1862, may have an official seal for use in foreign countries, 
and may employ a local agent to affix the same to any deed, 
contract, or other instrument to which the company is a 
party in such foreign country. 


With reference to trading 

{dd) Mayor of Kiddermbister v. 
Eardwicl^ L. K 9 Ex. 13. 

[i] WiUon V. JFest Eartkpool JR. 
Co., 2 D. J. & S. 4V6 ; CrooJc v. Gorp. of 
Seaford, 6 Oli. 651 ; but see remarks 
of Cotton, L. J., Ennt v. TTimbkdoii 
I. J., 4 0. P. D. 62; post, p. 1139. 

(/) Eelner v. JB aster, L. E. 2 
C. P. 174 ; MelJiado y. Porto Alleyre, 
iG.M.Co.,h.n.dO. P.m;PcJBnh 
press JEngmeermg Go., 16 Oh. D. 126. 

[g] LoweY.l.^E. V. JR, Co., 18 
Q. P. 632 ; and see generally as to 
railway companies being bonnd by 
their adoption of contracts entered 
into in anticipation of their powers to 
purchase, or of their Acts of incorpo- 
ration, and as to the yalidity of con- 
tracts for purchase founded on the 


corporations, the result of the ponkactsby 

^ trading cor- 

porations. 

withdrawal of parliamentary opposi- 
tion, Edwards y. Grand Jumtm It. 

Co., I M. & 0. 650; Stanley y. 

Chester, P. Co., 3 M. & 0. 773 ; 

Prcstcni V. Liverpool, Ji. Co., 5 H. 

L. 0. 605; WcU y. Direct London, 

^G. P. Co., 1 D. M. & G-. 621; 

EawksY. K C. P. Co., 5 H. L. 0. 

331; Stuartr.L.i- W. JF.P. Go., 1 
B. M, & G-. 721 ; GoodatjY. Colchester 
P. Co., 17 B. 132; Shrewslnry and 
Birm. P. Go. y. Z. $ W. ¥. P. Co., 

6 H. L. C. 113 ; Lane, and Carl P. 

Co. V. Z.#ir. r.Z. Ca., 2K. &J’. 

293; Earl of Shrewsbury y. E. S. P. 

Co., 1 Eq., 593; see Sug. 75; 1 
Lindley, 398. 

{h) 27 & 28 Yici c. 19. 
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Chap. Y. cases seems to le that -wheneYer the contract is made for the 
i — purposes for which they were incorporated, it may he enforced, 
though not under seal {i). 

Coatraots of As regards corporations generally, the principle appears to 
he that the necessity for a seal is dispensed with in eases of 
trivial importance, of great urgency, or regular occurrence {k). 


Section 4. (4.) As io the deposit [1). 

As to tho The deposit is not only a payment hy anticipation of part 

deposit ^ purchase-money, but also an earnest of the performance 

paitpajment. of the contract (m) ; and the purchaser cannot elect to forfeit 
it and avoid the agreement («). 

Payment of. Even the deposit should not he paid to a mere agent for 
sale, without express authority from the vendor. If the 
authority he for the agent to receive it at a particular time, 
or in a particular manner, of course it cannot ho safely paid, 
except to, or hy the.dh'ection of, the vendor, at any other 
time, or in any other manner (o) ; and the purchaser will not 
he liable for loss arising from hk having followed any such 
special authority as to the mode of payment (p). 

Vendor’s If the vendor’s solicitor receives the deposit he holds it as 
r^vMitas vendor, and not as stakeholder for hotli par- 

his agent, and ties (ff), 

not as stako- 
kolder. 

(i) Emieiwn v. Amirahan Mail, 

Co., 5 B. & B. 400; and see 
jBeierhj y. Lincoln Gas Co., C A, & 

E. 829 ; and South of Inlaid CoUioij 
Co. V. WaddU, L. R. 4 0, P. 617, and 
tlie cases there cited. 

(4) Per Ld. Blackburn in Young y. 

Mayor of Leamington, 8 Ap. Ca. at 
p. 525* This principle does not, of 
coui’se, apply when tho cases in 
•which a seal is necessary are de- 
fined hy statute : vide ante, p, 218, 
and s. 37 of the Companies Act, 


1867. 

[1] And see ante, sect. 2. 

[ni) Eowe y. Smith, 27 Oh. B. S9 ; 
CoUmsY. StmsoH, 11 Q. B. B. 143. 

(«) Ciutehky y. Jermngham, 2 Mer. 
506 ; and see Idmer y. Temple, 9 A. 
& E, 520. 

{o) See Young y. Guy, 8 B. 149. 

(j?) Warwide y. Males, Pea. 67 ; 
Eaidins y. LuU, %hi. 248 ; Eyles y, 
Blhs, 4 Bing. 112 ; Sug. 49. 

(l?) Mgell y. Lay, L. R. 1 0 . P. 
80. 



MATTERS COMECTED THEREWITH. 

The deposit cannot safely be paid by the purchaser, by 
being set off in account with the auctioneer or agent, except 
under the special circumstances of his being able to show the 
existence of a debt of equal amount due from the vendor to 
the auctioneer or agent, and that the latter was authorized by 
the vendor to retain the deposit on account of such debt (r) ; 
so, if, instead of making a cash payment, the purchaser give 
his acceptance, pajnnent of the bill when due is no defence to 
an action by the vendor, if the bill never came into his pos- 
session (s), A cheque may be taken, in Heu of cash, for the 
deposit, even where the vendor is a mortgagee selling under 
his power of sale {t ) ; but it should be capable of being imme- 
diately cashed, and should not include other moneys («). 


If a cheque be given for the deposit, an action on the 
cheque may be resisted upon any ground which would have 
enabled the purchaser to recover at Law the deposit if 
actually paid (ir). 

If a purchaser become entitled to a return of his deposit, 
he can, in the absence of special agreement, claim the specific 
sum paid, with interest ; and will not be prejudiced or ad- 
vantaged by any fall or rise in any securities in which it 
may have been invested (y) ; unless such investment were 
made with his assent (s), (which ^vill not be assumed from 
his making no reply to notice of the investment (r/)), or (in 
the case of an action being brought for specific performance), 
under the authority of the Court, in which cases the investment 


(?) Barier v. G^eemtood, 2 Y. & 0. 
414; Toimg v. JFhite^ 7 B. 506; 
Manley y. Casm^ 11 Jtir. 1088; 
Sucetmg y. 9 C. B» N. S. 

534; Bndges v, Ganett, L. R, 6 
0. P. 451 ; aud see gjost, p, 746 et 
seq, 

(s) Sghs V. Giks^ 5 M. & W. 645 ; 
Williams Y. Evans, L. B. 1 Q. B. 
352. 

(^) Eaner v. lacy^Eartlmd, 31 
Ob. D. 42. 


[v) Bridges v. Garrett, su;yrd» 

(4 Msy. 6C.&P. 728. 
{y) JOoyley v. Bomis, 8 Br. 0 . 0 . 
32; BookY,Budd,ibA^; Burroughcs 
V. Browne, 9 Ha. 609 ; and see Bowell 
V. Bowell, 19 Eq. 422. 

(2) See SL Bml y. Birmlnglmm, 
^c. M. Co,, 11 Ha. 305. 

(«) See Boherts y. Massey, 13 V. 
561; AcUand y. Galsford, 2 Mad. 
28. 
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Chap. y. 
Sect. 4. 


Not generally 
by settlement 
of accounts 
with agent ; 


nor by the 
puroliaser’s 

bin. 


Cheque for, 
when void. 


Investment 
of, when 
binding on 
purchaser or 
vendor. 
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Chap. V. 'Will be at Hs risk and for Ids benefit (5) : and the same rules 
— apply to an inyestment of the purchase-money by the pur- 
chaser, pending discussions as to title, &c. ; and also apply 
conversely, for and against the vendor, in cases where, by tlie 
purchase being completed, he becomes entitled to the pur- 
chase-money (c). 


When no Where there is no contract, or no contract ■which can be 

contract, tlie eniorcedj the ptuchaser is entitled to have his deposit re- 
turned (d ) : hut where there is a valid contract, which the 
purchaser refuses to perform, and which contains a clear 
unless there stipulation that, in the event of breach, the deposit is to he 
for ite forfeited, the vendor may retain it if paid, or may enforce 
feiture. security (<?. g., an 1 0 U) which he holds for it, and this 

without reference to the amount of damage actually sus- 
tained (is); and where there was no stipulation as to the 
forfeiture of the deposit, and the purchaser having accepted 
the title became bankrupt, and the trustee in bankruptcy 
disclaimed, the vendor was allowed to retain the deposit (/). 


forfeiture of, Equity will, in geijieral, relieve the puinhaser against for- 
feiture of his deposit, if he be able and willing to give to the 
vendor the full benefit of the contract {g ) : its return, with 
interest, may he directed even in a suit for specific perfor- 
mance, where the bill is dismissed, if the vendor he plaintiff {h ) ; 
so, also, in an action by the purchaser for rescission of the con- 
tract, on the ground of misrepresentation or the like(i). 


(b) See Foote v. Muddf 3 Br. C. 0. 
50. 

((') Sec Bmwughes v. Froune^ 0 
Ha. 609. 

(^^) damn v. Fohois, 31 B. 613; 
detts Y, Fmchf 4 H. 506; but 
see Tkniffs v. F)om, 1 Q. B. D. 
714, 724, where, under the special 
circumstances, the purchaser was 
held to have precluded himself by- 
Ms conduct from recovering the 
deposit. 

{e) E%nion v. L. B, 3 0. 

P* 161 ; Sopf V, AnioUy 35 Oh. D. 


384. 

(/) Bv j». Family 10 Ch. 512; 
Colhns Y, Shmm^ 11 Q. B. D. 142; 
and see Moue v. iSfmthj 27 Ch. D. 89. 

(y) Vernon v. Btephm, 2 P. W. 
66; Moss v. Matthws, 3 Y. 279; 
Sug. 55 ; Wihh v. Ktrhj, 7 D. M. & 
G. 376; Wmitj. Stalhhass, L. B. 
8 Ex. 175. 

(/i) Futter v. loid Foikrhngfon, 
1 B. & War. 65 ; Giam y. JVj ight, 
% lb. 79 ; po&tj p. 1255, 

(i) TQ)}mm ?. Beta, 8 Ch. 118, 



MATTEES CONNECTED THEEEWITH. 


But, according to the practice wHcli has hitherto prevailed, V. 
the return of the deposit vill not he ordered in an action for 


specific performance, where the purchaser is plaintiff and the 
action is dismissed (/r) ; nor where the vendor is plaintiff, if the 
action is dismissed without any decision upon the question of 
title, hut for kclm^ or on some other collateral ground (/). 

It is conceived, however, that since the Judicature Act, 1873, 
the technical rule which prevented a Court of Equity from 
directing the retuim of the deposit where the purchaser 
failed in his suit for specific performance, vi^:., that the 
granting of any relief was inconsistent with the dismissal 
of the hill, no longer operates, and that the Court has 
Jurisdiction in any action, whether for the specific perfor- 
mance or the rescission of the contract, to direct a return 
of the deposit, where the purchaser would have been 
entitled to recover it at Law(w). If no title he shown 
the purchaser has a lien on the estate for the amount of Lien for. 
the deposit (w), and also for his costs of suit {o ) ; so, also, if 
the contract he rescinded for misrepresentation or the like [p). 


If the purchaser die before ohtainiAg a conveyance, in- DeatL of 
testate and without an heir, it seems probable that the vendor 
might retain both the estate and the deposit. 


As a general rule, if the deposit be lost through the insol- Insolvency of 
vency of the auctioneer, the loss falls on the vendor {q ) ; but 
fiduciary vendors, if they have used due dihgenoe, will not 
be personally liable to their ceduk qiie trust (r). 

The Court has, on petition, ordered the return of a deposit Eetnm of in 
paid by a purchaser under a fiat in Bankruptcy, which was 
subsequently superseded {s). 

{h) JBennet Colkp v. Gmey^ 3 Br. {o) MiMkkn v. Magnay^ 2 H. & 

C. 0. 390; see IFiIhmmr. Mioards, M, 233; Mtndley v. Mmy, 11 Jur. 

2 Si. 78 ; Gee v. Peme^ 2 Be G. & N. S. 874 ; Turner v. MarnoU^ 3 Eq, 

S. 325, 744 ; Fry, Gh. vi. 

(f) BoiUhml Y. ef Exeter ^ {p) Torrance v. Bolton^ 8 Oh, 118, 

6 Ha. 225, 228. \g) Ante^ sect, 2, 

[m) See 36 & 37 V. c. 66, s. 24. (r) Edmonds r. Teake^ 7 B. 239. 

[n) Wythes v. Zee, 3 Dr. 396 ; see (a) Exp, lector, Buck, 428, 

post, p. 506. 
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Chap. Y, 
Sect. 4. 


Lunatic piir- 
cbaser. 


Tenant for 
life not en- 
titled to for- 
feiltd deposit. 


Section 5. 


As to puffers 
and reserved 
biddings. 

The rule at 
Law as to 
employment 
of a puffer. 

Puffers. 

Kule as to 
Equity. 


ITpoii a purcliase by a lunatic, tbe vendor cannot be re- 
quired to refund tbe deposit, unless be contracted witli notice 
of tlio lunacy (f). 

T^liero trustees, pursuant to tbe usual power, contracted 
■with tbe consent of tbe tenant for life, to sell, and a large 
deposit was paid to tbe latter, and tbeii tbe purchaser failed 
to complete, it w^as bold that tbe forfeited deposit did not 
belong to tbe tenant for life, but must bo treated as piucbase- 
inoney on an actual sale under tbe power (?^). 


(5.) As to puffers and reserved biddings. 

Prior to tbe 30 & 31 Yiet. c. 48, it bad become w^ell 
settled at Law that, in tbe absence of a stipulation expressly 
reserving tbe vendor’s rigbt to bid, the employment of a 
single puffer w'ould of itself vitiate tbe sale, even tbougb it 
was not advertised as without reserve (v^*). 


In Equity, bowovfir, it wns tbe generally received doctrine 
that xmless the property were expressly or impliedly offered 
for sale without reserve (//), tbe employment of a bidder to 
prevent its going at an undervalue waxs allowable (s) ; but 
the rule did not extend to axitborizo tbe employment of more 
bidders than one, even althoxigb they w'ere limited to tbe 


same sum {a ) ; nor even of a 

{t) Beaiaii v. 3PJ)onnelI, 9 Ex. 
309. As to 3ost V. Bern an, 17 Jur. 
SG9, mck ante, p. 7, u. (A). 

{ti) SJinwhhuuj V. Shieiibki>% 18 
Jur, 397. 

(.r) Sco remarks of Lord Craa- 
worth, in Mortimer v. Bell, 1 Ck. 10, 
wlio treats tlie rule as well esta- 
Hislied ; JFarlow v. Harrison, 6 Jur. 
N. S. 66 ; Mainpnee y. B^estlmj, 11 
ih, 976; Green y. Bavmtoek, 10 ib, 
1047 ; Tkornett y. Humes, 16 M. & 
W, see pp. 371, 372; Wheeler, y. 
Collier, I M. & M. 123; Cmcder y. 


single bidder for the purpose of 

Austin, 3 Bing. 3G8 ; Beev. Manh, 
3 Y. &: J. 331, where the puffer was 
employed by the Crown. See now 
Gilliatt V. GilhttU, 9 Eq. 60, and 
ante, p. 126 et seq, 

[y) Meadoxa y. Tamier, 6 Afad. 
34; Bobmson y. Wall, 2 Ph. 372; 
ThmettY, Hames, 15 M. & W, 367. 

{z) Wooduaxd y. Miller, 2 Coll. 
279, where the earlier cases are cited ; 
Mint V. Woodm, 9 Ha. 618. 

[a) Wheeler y. Collier, 1 M. & M. 
123, and see 15 K. k W. 372; and 
Sug. 10. 
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eiilianeing tlie price indefinitely (i) ; biitj on a sale in lots, .Chap.Y, 

several bidders might, it is conceded, have been employed J~ 

for different parts of tlie property, provided that no lot were 
protected liy more tlian one bidder : nor was it material that 
tlie person employed to bid and the pmcliaser were tlie only 
bidders (r). 

Equity bad, in fact, favoined tlie emplopient of a person Purchasing 
to protect tlio propeidy ; for it bad refused to enforce specific spedfitp^r- 
performance against a vendor, in tbe several eases of a person 
generally known as bis agent having bid for tbe pincba&er against, 
and been mistaken for a puffer (d), aiid of tbe person actually 
employed to bid for the vendor having neglected so to do (c) : 
so, in a converse case, where, upon a sale of estates belonging 
to several vendors, tbe person employed to protect one estate, 
by mistake pnrcbased another, tbe bill against him for specific 
performance was dismissed (/). 

Tbe soundness of the general rule in Equity was however “Sale of Land 
questioned by Lord Oranworth in the case of Mortimer y. 

£el/({/) ; and now by tbe 30 & 31 Yict.<3. 48, tbe rule which 
must for tbe future obtain in Equity has been conformed to 
that wbicli was abeady w^ell established at Law, In every 
ease tbe particulars or conditions of sale must state whether 
tbe land is sold without reserve, or subject to a reserved price, 
or whether tbe right to bid is reserved ; and if it is stated 
that tbe sale is without reserve, or to that effect, it is made 
unlawful for tbe seller to employ any person to bid at such 
sale, or for tlie auctioneer to take Imowingly a bidding from 
any such person (//). Wliere it is declared either in tbe 
particulars or conditions that the sale is subject to a right for 
tlie seller to bid, it is made lawful for tbe seller, or any one 
person on bis behalf, to bid at such auction, in such manner 

(/>) /Smith r. Clarice^ 12 V. 483. (/) Mulms v. Fmman, 2 Ke. 25 ; 

((') Oldfidd Y, Found, 5 V. 508. Biiaidand y. FeanUy, 29 B. 430. 

Tirnmg y. Morn^e, 2 Br. C. {g) 1 Oh. 10. 

0. 326 . {h) As to the uature of the liahility 

(t) 3Imn V. Amnitege, 13 Y. 25. of tho auctioneer in such a ease, see 

Jleathy y . Xmton, 19 Ch. D. 327. 


n. VOL. I. 


Q 
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Y* as lie may tkiiik proper (i). Prior to tHs statute, tlie em- 

^ ployment of a puffer where the sale was without reserye,’’ 

was as iuyalid iu Equity as it was at Law ; nor did it need 
the aid of the legislature to enable a vendor, hy whom a right 
of bidding is reserved, to bid by himself or a single agent. 
By the 1st section it is provided, that whenever a sale by 
auction of land would be invalid at Law by reason of the 
employment of a puffer, the same shall be deemed invalid in 
Equity, as well as at Law ; but the statute has failed to meet 
in express terms the precise pomt at issue in the practice at 
Law and in Equity, viz., whether, where the sale is not 
expressly stated to be “without reserve,” and a right to bid 
is not expressly reserved by the vendor, or notified to the 
purchaser, the employment of a single bidder, to prevent a 
sale at an undervalue, is allowable. There can, however, be 
no doubt, that in such a case, the rule which is now well 
established at Law must for the future prevail in Equity. 

(t) When the vendor does reserve tions ; Nrfitt v. Je])son^ 46 L. J. 0. ?. 
such a right he must adhere strictly 529. 
to the limits laid down in the condi- 
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CHAPTER YL chapter YL 

AS TO THE AGREEMENT. 


1. As to the general nccessifg for a written agreement, 

2. The preparation of formal agreements. 

3. What informal documents mag constitute an agreement. 

4. The signature. 

5. The stamps. 

6. As to illegal agreements. 


(1.) Under tlie Statute of Frauds {a), a written memorandum Section I, 
or note of agreement, signed by the party to bo cliarged, or As to the 
bis agent, is generally [h) necessary, as tbe only receivable nSfty for 
evidence (c) of any contract for tbe sale or imrcbase of lands, ^ 

^ ^ ^ ^ ^ , agreement, 

tenements, or hereditaments, or any estate or interest in or y^Htton 

concerning them; wbetlier siicb estate or interest be sub- 

^ ^ generalij 

sisting, or be proposed to bo created de novo : and tbe Act nocMbary 
extends to sales by auction (d), and in Bankruptcy (c) ; but tute of 
not, it is said, to sales by tbe Court (/) ; nor to purchases 
under tbe order of tbe Court, if the owner of tbe estate make not within 
no opposition to tbe confirmation of the report approving of 
the purchase {g ) : nor apparently to agreements by deed(/i), 


{a) 29 Car. II. c. .3, see sect. 4; 
Sug. 121. Under this section tho 
agent need not he appointed in 
writing. 

{b) See an exception in cases of 
partnership, Ebsex y. 20 B. 
442 ; hnt see contra, Caddxel y. Bhd» 
more, 2 B. & J. 52. 

(<?) Eor the Act does not avoid a 
parol contract, hut merely, as a gene- 
ral rule, precludes its being given in 
evidence, see Zcioua: v. Btown, 12 


0, B. 801,* darlwoith v. Young, 4 

Dr. 1. 

[d) See A.-G. v. Pag, 1 Y. sen. 
218, and Magdm v. JBmdkar, 12 Y. 
472; Jliggimon v. Clo%oe\, 15 Y. 521. 
ie) Exp. Cutts, 3 Doa. 267. 

(/) See I Y, sen. 218 ; Lo)ih. Lo'id, 
1 Si. 503 ; hut the purchasei is always 
rei^uired to sign. 

{g) See IV. sen. 218; 12 V. 472. 
{/d Chug V. Jlmmg, 4 Ex. 631, 
636. 
o2 



228 


THE AGREEMENT, 


Ohap. VI. 
Sect. L 


Parol exe- 
cutory agree- 
ment forlease, 


or for assign- 
ment of 
terms less 
than three 
years, void. 


Operation of 
statute. 


An instru- 
ment void as 
a lease may 
he supported 
as an agree- 
ment. 


sealing and deHvery being in sucli cases sufficient without 
signature. 

And although an actual demise hy parol for any term not 
exceeding three years, at a rent not less than two-thirds of 
the improved value, is valid under the 2nd section of the 
statute (/), an executory agreement for such a demise is void 
unless in writing. So a parol agreement by a lessee for an 
assignment of the residue of his term (being less than tliree 
years) is void; and cannot, it would seem, operate as an 
underlease (/r). 

The statute “ is a weapon of defence, not of offence, and 
does not make any signed instrument a valid contract hy 
reason of the signature, if it is not such according to the good 
faith and real intention of the parties’’ (/). 

A lease for a term exceeding three years must, under the 
1st section, bo in vTiting, and now, under the 8 & 9 Viet, 
c. 106, s. 3, hy deed; but in Equity, an instrument containing 
present words of demise, but void as a lease for want of seal- 
ing and delivery, will be supported as an agreement (m). In 
one ease, a document, not under seal, and tlierefore void as a 
lease, has been held at Law to be also void as an agree- 
ment [n) ; but the soundness of this decision has been ques- 
tioned ; and in a later case, where hy the same instrument, 
not under seal, A. agreed to let and B. to take certain pre- 
mises from the date oi the agreement until Lady-day then 
next, and thenceforward for tlnee years, hut as to the latter 
term the consent of the landlord was to ho obtained, and a 
lease was to he executed, it was held that there was a lease 

(i) See Cioshijx. 6 Ea. 360. 

602, 610, lo)d BoUou v. Tomlm^ 5 (m) Farhr v. Tamcll, 2 D. & J. 

A. & E. 857, 864. 559; Coum v. mihps, 33 B. 18. 

[k] kBmrett v. 14 M. & W. [n) Stratton v. Mtit, 16 0. B. 

348. 420 ; Dno tj v. Macnanm^a^ 5 E. & B, 

[l) Per Lord Selborne in JluhiiCijY. 612 ; but see v. Saiage, 4 E. & 

Morm-Fm/m, 4 Ap. Ca. 311, 323, B, 36. 

following /rnas v. Jlenuhjt, 8 Ch. 
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for tlie former period, and an agreement for a lease as to the 
latter [o) ; and the Yariance between the legal and the equit- 
able rule has been greatly modified by recent decisions {p). 
Where by an agreement, void as a lease, the defendant 
undertook ‘Ho hold the land at the rent and subject to the 
conditions to be contained ’’ in the lease, he was held liable 
for the rent, although he had never entered or taken posses- 
sion (q) ; so, where a doomnent, void as a lease, contained an 
imdertaldng to grant a lease, it was held that it was good as 
an agreement, and that an action would lie on the contract (/’). 
And conversely cleprccmti words of agreement to let, though 
void under the statute as an agreement, may create a good 
demise for a term of less than three years ($). 

It has been said in a recent case (^), that the old rule, that 
a tenant holding under an agreement for a lease is merely a 
yearly tenant, has been abrogated by the Judicature Act, 
1873, which enacts that in case of conflict between the rules 
of Law and Equity with reference to the same matter, the 
rules of Equity are to prevail, and that such a tenant is 
therefore in all respects in the same position as if the lease 
had been executed. But it may be doubted whether tliis 
dictum does not go too far, since it practically amounts to a 
repeal of the Statute of Frauds on this point. 

The first section of the Statute of Frauds, which renders 
a vTiting necessary for the creation of “ all leases, estates, 
interests of freehold, or terms of years, or any uncertain 
interest, of, in, or out of any lands, &c,, has been held 
not to extend to a licence; r.y,, a licence to A., in con- 
sideration of a yearly payment, to stack coals on a piece of 

(o) Mollmon y. Imn, 7 H, & {q) Adams y. Sagger, 4 Q. B. D. 

73; and see comments oa Y. 480. 

Stilt. {r) Bond v. MosUng, 1 B. & S. 371. 

(p) See especially Tideg v. Mollett, (^) See Sand y. Sail, 2 Ex, D. 
16 0. B. N. S. 298 ; Strmls y. Si. 355. 

John, L. R. 2 0. P. 376 ; Martin r. (t) Walsh v. Xonsdak, 21 Oh. D. 
Smith, L. R. 9 Ex. 50. 9, 14 ; but see Ooatmorth v. Johnson, 

55 L, J. Q, B. 220. 


Chap. VI. 
Sect. 1. 


Effect of 

Judicature 

Act. 


Wbetber 
parol licence 
is valid. 
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Chap. YI. 
Sect. 1. 


8emUe^ not. 


Licence 

revocable* 


Any agree- 
ment sub- 
stantially 
for a sale, is 
within the 
statute. 


gi’oimd for soYen years, witli the sole use of the land so 
employed {ii ) ; hut although this decision has been often 
followed (.r), its authority, so far as it may tend to show that 
an irreyoeahlo interest may he thus created, seems to he 
destroyed hy subsequent cases, which decide that an easement 
cannot, at least as against the inheritance (y), he granted 
without deed (s) : it is also conceiYed that a parol executory 
agreement for such a licence would probably be invalid ; 
the words, ^4n or concerning,^’ in the 4th section, being, 
apparently, more comprehensive than the words, of, in, or 
out of,” in the 1st section. 

A mere licence is revocable hy the grantor at any time [a ) ; 
but reasonable notice of the revocation should bo given (i). 
Whore a memorandum was endorsed on a lease, that the 
lessee should have the exclusive right of sporting over the 
demised and adjoining properties, and there was evidence 
that the enjoyment of this privilege was an essential part 
of the consideration for taking the lease, the landlord was 
restrained from interfering with the right, until he had 
executed a proper le^al grant (a). 

Any arrangement which is substantially, although not 
professedly, a sale of an interest in land, is within the 4th 
section, and requires a viitten contract : an agreement hy 

a person possessed of a term for years, to give up possession 
to another, and allow him to become tenant for the remainder 


(^^) Wood Y. lakc^ Say. 3. See 
as to tbe effect of licences, Doe v. 
Wood, 2 B. & AH. 721 
(/) Sug. 123, 124; see cases cited 
in Wood V. leadhtk), 13 M. & W. 
840. 

{y) See Deny v. Ditzhwe, 8 Q. B. 
778. 

(js) See 1 Jaxm. Oonv. 289, and 
cases there cited ; and, in particular, 
Goehr v. Con per, 1 0. M. & E. 418 ; 
Bird V. Eiggimon, 4 N. & K 505 ; 
and see Wood v, Lmdhtter, miprd; 
Derry v. DMotoe^ mprd; JdantsY* 


Andrews, 15 Q. B. 284; Duffey y, 
Eiudc} m, 21 L. J, Q. B. 49 ; and sec 
the subject fully discussed in the 
recent case of McManus y. Coole, 35 
Ch. D. 681. 

(a) WoodY. Leadhitkr, supra ; which 
see also as to the distinction between 
a mere licence and a grant with a 
licence annexed. 

{h) Cornish Y.8tuhh,L.n.bO.D, 
334; MeUor y. Wathns, L. B. 9 
Q, B. 400. 

{c) Drogley y. Datl of Lovelace, 
John. 333, 
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of the term, in consideration of his paying in part for certain Ckp, VL 

repairs {d ) ; or an agreement hy the termor to quit possession ^ — - 

on a certain day, and pay all outgoings up to that time, in 
consideration of a sum of money to he paid to him hy a 
party who has agreed with the landlord for a lease of the 
premises on the termination of the subsisting term {e ) ; or 
an agreement hy a termor, under similar circumstances, that 
he will part \\ith the land, and that the intended lessee 
shall take it {e ) ; or an agreement hy a person who has no 
interest in the property, to procure a sale and coiiYeyance of 
it to a person who wants to huy it (/). 

So, a parol agreement hy A. with an occupying tenant to 
pay him £100, upon the tenant surrendering his lease, and 
procuring the landlord to accept A. as tenant, is void (g) ; 
nor can the tenant sue for the consideration, upon the con- 
tract, although he have performed his part of it ; hut he may 
sue upon an account stated, if, after such performance, A. 
have admitted that he is indebted to him in the amount of 
the consideration So, where there was a parol agree- 
ment for the transfer of a tenancy^ and the transferee 
promised to pay the arrears of rent, it was held that the 
transferor could not recover damages for breach of the 
promise (A). 

But an agreement merely collateral to a proposed dealing Agreement 
with land does not seem to he within the Act : e.g,, an agree- 
ment hy an intending mortgagor to pay to an intending 
mortgagee his costs of investigating the title, should such 


{d) Biittemerey, Eaijes, 5 M. & W. 
456. 

{(?) Smith V. Tombs j S Jnr. 72. 

(/) Eorseij y. Graham^ L. B. 6 
C. P. 9. An agreement to cliargo 
land falls witliin tlie section, Whit- 
more y. Tarltij^ 43 L. T. 192, 196 ; or 
rent, Bx p. Eall, 10 Cli. D. 615, 
620 ; so does an agreement to de- 
posit deeds relating to land, Be p. 
Coombe, 4 Mad. 249. Quare, whether 
the actual deposit is part perform- 


ance sufficient to take the case out 
of the statute ; see Bx p. Broder\e\ 
18 Q. B. D. 766. 

[g) Cooking y. Ward, 1 0. B. 868 ; 
KeUy V. Webster, 12 C. B. 283 ; 
Smart v. Earding, 15 0. B. 652. But 
see AngeU v. Duke, L. B. 10 Q. B. 
174, and Bomgne y. Slimard, L B. 
11 C. L. 146. 

(/i) Eodgson v. Johnson, B. B. Sc 
E. 686. 
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Chap. VI. 
Sect. 1. 


Void agree- 
ment may 
as a licence 
excuse tres- 
pass. 

Written 
transfer of 
parol agree- 
ment. 


title prove bad {i ) : so, where the agreement, so far as it 
relates to land, has been executed, it has been held that an 
action will lie for the non-performance of a special promise 
to be performed after execution, as, e, an undertaking to 
repay part of the price on a certain event (A*). But the old 
authorities,' to the effect that the statute does not apply to 
executed contracts, though executed on one side only, must 
now be taken to be overruled (/). 


An agreement void under the 4th section may, until coun- 
temanded, operate as a licence, so as to excuse wdiat would 
otherwise be trespass {m). 


And the transfer in writing of a parol, and therefore void, 
agreement for purchase of an estate, will be a good con- 
sideration as between transferor and transferee, if the latter 
actually obtain a conveyance from the vendor {n ) : so, if an 
agent for purchase enter into a parol agreement, and pay the 
purchase-money, and procure a conveyance, he can sue his 
principal for the amount (o). 


{i) Jecchs V. Whte, 6 Ei. 873. A 
building contract is not, as sucb, 
within the statute, Sanderson v. 
Graves, L, R 10 Ex. 231 ; Mann v. 
Funn, 43 L. J. 0. P. 211 ; nor is an 
agreementtofurnish, Angelly. Buie, 
L. R. 10 Q. B. 174 ; nor an agree- 
ment to kill down game, Moygan v. 
Griffith, L. R, 6 Ex, 70; F shine r. 
Adeane, 8 Oh. 756, 

(k) Green y. Saddington, 7 E. & B. 
503 ; Codmj v. JJhml, 1 C. B. 858 ; 
and see Griffiths, Young, 12 Ea. 513. 
As to the doctrine of part perform- 
ance, which is often inaccurately said 
to take out of the operation of the 
statute a case which would otherwise 
be within it, see the notes to Lester 
V. Foxmft, 1 Wh. & T, L. 0. 
When an ovei't act is done by one 
party which is only referable to a 
contract with another party, an 
equity may be raised subsequent in 
date to, although arising out of, the 


contract, upon which, as distin- 
guished from the contract itself, the 
other party is charged. In such a 
case the Court inquires what the 
terms of the Ycihal contract were, 
not for the purpose of charging that 
party, hut of ascertaining the nature 
of the equity upon which he is to 
he charged ; see the recent cases of 
Maddison y. AkUrson, 8 Ap. Ca. 467 ; 
and Biitain y. liossiter, 11 Q. B. D. 
123; see also Tliillips y. Akkrion, 
24 W. R. 8, and post, pp. llUitseq, 
(/j Sander m v. Gyaves, L. R. 10 
Ex. 234. 

{m) Carrington y. Loots, 2 M. k W. 
248; see Cioshj v. Wadsioorth, 6 
Ea. 602; Winter v. JBrochiell, 8 
Ea. 308 ; and see SeoU v. Wedlake, 
8 Q. B. 778 ; and Liffuj y. Fender- 
soyt, 21 L. J. Q. B. 49. 

(w) Seaman Y, Price, Ry, & M. 195. 
(c) PawU V. Gunn, 4 Bing. N. G. 
445. 
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Tlie words in the 4th section relating to any estate or Ghap. yl 
interest’^ in lands have been held to extend to shares in a — — 
mining company {p)j unless conducted on the cost-hook iirin- ^™Iway 
ciple (y) ; and to Westminster Inij^rovement Bonds (r) ; hut 
not to shares in a railway company ; at least if the Act of 4tE sect. 
Incorporation makes them personal estate {h) ; nor to shares 
in a water company (/) ; so, too, the;f extend to a partnership 
in land {u). 

Questions frequently arise as to the necessity for a nTitten Sale of 
agreement for the sale of growing crops ; the huv upon the 
subject can hardly he considered as settled (/) ; hut the fol- 
lowing appears to ho the general result of the authorities 

The point to he determined in such cases is, whether the 
interest contracted for is an interest in land within the 
meaning of the 4th section of the >Statute of Brands ;-~in 
which case a wiitten agreement is necessary; — or whether 
the contract is merely for the sale of chattels ; in which ease, 
however, unless the price he under £10, there must, under the 
17th section, he a 'wiitten agreement or memorandum, signed 
hy the party or by his agent, or part pa}unent of the price, 
or part acceptance of the goods {y ) : hut a hill of lading, 
which is the synihol of the property, may he so dealt with 
as to constitute an aecejAaneo within the 17th section {z) ; 
thns, where goods remained in the possession of the seller, 
hut the buyer, to whom an invoice had been sent, dealt “with 
them as if warehoused on his hehaH, it was held that there 


(j?) jBoyce V. Greem, Bat. 608 ; see 
conmxciats on this case in Lindley, 
674. 

(q) Watm v. Spratlei/j 10 Ex, 
222; see, too, Powill v. Jmopp^ 18 
C. B. 336 ; Walker v. JBartlettj il, 
845; and Emjter y. Tucker^ 4 K. 
& J. 243. 

(f) Teppin y. LomaSy 16 0. B. 145. 

(*’) Bradley y. EoUi>wort]i^ 3 M. & 
W. 422 ; JDuneuft y. Alhrech% 12 SL 
109. 


(i) Bligh Y. Brmt^ 2 Y. & 0. 268. 
(«) Caddich y, Skidmore, 2 E, & J, 
52 ; but see Lindley, 89. 

{v) Su^, 124-126. 

(y) Smith r, Surman, 9 B. & C, 
569. As to wbat constitutes accept- 
ance witlim ibis section, see Ben- 
jamin, bk. i. e. 4. 

(s) Meredith y. Meigh, 2 E. & B. 
364 ; Currie v, Anderson, 2 E. & E. 
692. 
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Chap. VI. 

Sect. 1. 


Cases witliiE 
tlie 4tli sect. 


Game. 


Cases not 
■within the 
4th sect. 


was a constructive acceptance wMcli satisfied tlie statute (ci ) : 
the mere agreement, however, does not, until the time for its 
completion has arrived, transfer the property in chattels (i). 

An agreement for sale of the exclusive right to the vesture 
of land, or for sale of crops which would not go as emhle- 
ments to the executor (c),"as, e.g,, mowing grass (rf), standing 
underwood (e), poles or timber, is within the 4th section; 
nor, in the case of grass, does it appear to he material 
whether it is to he mowed or fed off hy the purchaser; 
that is, if, in the latter case, he is to have the exclusive 
right to it (/) ; so, also, an agreement for the sale of growing 
fruits ({?. y., pears) (fif), is within the 4th section (Ji). 

A right to kill and take away game is a profit d prendre^ 
and within the statute ( 2 ). 

But if the agreement he for sale of the crop after the seller 
shall have reduced it to a chattel hy severance from the free- 
hold, as where standing timber is to he felled hy the vendor, 
the 4th section does hot seem to apply (it) ; and the same dis- 
tinction would, it is conceived, exist in agreements for the 


[a) Castle v. Bwcrdcr^ 6 H. & 
828. 

[h] Zany on y. Toogood^ 13 M. & 
W. 27; Sleddon v. Cimhliun'k^ 16 
M. & W. 71 . See as to acceptance, 
Saunders v. 4 Ex. 390, and 
cases cited; Morton v. Tihheit, 15 
Q. B. 428; JEohnes v. Sosims, 9 
Ex. 753. 

(c) See judgment in Ziwis v. Zo- 
krts, 5 B. & 0. 829 : and as to em- 
blements, Graves t. Weldi 6 B. & Ad. 
105 ; Sug. 125, 

(d) Croshy y. Wadsworth^ 6 Ea. 
602 ; Garringion y. Boots, 2 M. & W. 
248. 

(e) Scorell y. Boull, 1 T. & J. 396. 
\ (/} See Jones v. Flint, 10 A. & B. 

'leo. 

SodweU y. Phillips, 9 M. &W. 


501 ; sed qu. Whether so, if the crop 
be mature at the time of sale? 

{Ji) Growing ciops were not witliin 
the Billb of Stile Act, 1854 ; Braniom 
y. Gnffits, 2 0. P. D. 212; Fx p. 
Bayne, 11 Ch. D. 539. But when 
severed they became personal chat- 
tels ; Fx p, Xat. Mac. Bank, 16 Ch. 
D. 104. Now, hy sect. 4 of the Act of 
1878, growing crops, “when sepa- 
rately assigned or charged, ’ ’ are per- 
sonal chattels, and a hill of sale of 
them requires registration. As to 
what is a separate assignment, see 
sect. 7. 

(i) Webber v. lee, 9 Q, B. J). 315. 

{k) Smith y. Surman, 9 B. & 0, 
551 ; and see Lord Fahmith v. 
Thomas, 1 0. & M. 105 ; and Mar* 
shall V. Green, 1 0. P. D. 35. 
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sale of gravel (/), stone, or other minerals: nor does the 4th 
section seem to affect sales of crops which would go as emble- 
ments {m ) ; such as hops {n), wheat, potatoes, turnips ((?), &c.: 
nor does it appear material in such cases whether the crop at 
the time of sale is mature or otherwise, or whether it is to be 
removed by the buyer or seller, or to be paid for by the 
quantity or by the acre ( j;) ; and even in the case of grass, if 
the vendor retain possession of the land, and the right of 
turning on his own cattle, and the purchaser have no right 
of severance, but only to feed it off along with the vendor, 
the agreement is merely for agistment, and is not within 
the 4th section [q ] ; nor does this section apply to an 
agreement in respect of damage to the surface (r) : but in 
none of these cases is it prudent to dispense with a written 
contract. 


And a parol agreement, for the sale of growing crops, 
which would otherwise be void under the 4th section, may 
bo good as between outgoing and incoming tenants (i*) : but 
a sale of the growing crops by the lessor to the incoming 
tenant, seems to require a written contract under the 4th 
section {t). 


And although an agreement be void under the 4th section, 
the seller (unless perhaps the parties be landlord and tenant) 
can recover the value of the crop if it be taken or received by 
the purchaser {u ) ; but he cannot recover on the terms of the 
agreement, but only on a quantum mlehat {w). 


{}) See CouUon v. Amiler, 13 M. & 
W. 403. 

{m) Sug. 125 ; l)ut geo WaMlngton 

V. Bristow, 2 B. & P. 452. 

{n) Bvans ?. BohrU, 6 B. & 0. 829 ; 
see judgment; and Sug, 126. 

(o) Mnne v. Jergtmn, Hay. 541. 
[f] BarJcer v. Bkniknd, 11 la. 
362 ; Warwick v* Bruce, 2 M. & S, 
205 ; Bvans t, Boberts, 5 B. & 0. 829 ; 
Eallen v. Bunder, 1 0. M. & E. 266, 
275 ; Bamhmj v. Matthews, 4 M. «& 

W. 343 ; Dunne y. Ferguson, Hay. 


641. 

{q) Jones y. Flint, 10 A. & 1. 760. 

(r) Griffith v. Jenkins, 10 Jur. 
H. S. 207. 

(s) Mayfield y. Wadsloy, 3 B. & 0. 
357 ; and see Sug. 125. 

(^) Lord Falmouth y. Thomas, 1 C. 

&M.89. 

(u) Teall V. Auty, 4 Mo. 642 ; 
Knowles y. Michel, 13 Ea. 249. 

(j) lord Falmouth v. Thomas, 1 C. 

&M. 109. 


Chap. VL 
Sect. L 


Emblements, 


Parol agree- 
ment good 
between 
tenants ; 

but not as 
between lessor 
and incoming 
tenant. 


Vendor’s 
remedy if 
purchaser 
take the crop. 
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Chap. VI. 
Sect. 1. 


An agreement 
to take for- 
nished 
lodgings not 
within the 
4th sect. 

Parol agree- 
ment for sale 
of tenant’s 
fixtures, 
whether 
sufficient. 


Agreement 
for increase, 
or abatement, 
of rent. 


Void agi ce- 
ment fot 
[inter alia) 
the sale of 
land, where 
void in toto. 


An agreement to take fnrnislied lodgings in a boarding- 
house is not a contract for an interest in land within the 4th 
section {y). 

A sale of tenant^s fixtures by the tenant to the landlord, 
has been held not to be within the 4th section, although 
they be sold while attachecl to the freehold (s) : the so-called 
sale of the fixtures being merely a renunciation of the right 
to remoYe them. 

An agreement by a tenant to pay an increased sum by 
way of rent, in consideration of improyemonts to be made 
by the landlord, has been held not to be within the Act ; 
and therefore to be valid although by parol {a ) : but a 
diflerent rule has been laid down as respects an agreement 
for abatement of rent (5). In the one case the agreement is, 
in effect, to pay the landlord, by instalments, for services 
rendered ; in the other, the agreement is for a release of part 
of the rent. 

If an agreement relating to the sale of land be void under 
the 4th section, it will also be void as respects any other 
matters, which are either inseparably mixed up with, or are 
dependent upon, the principal agreement (c) ; e, g,, where a 
tenant agreed to rent a furnished house, and the landlord 
was to supply additional furnitm’e after the tenant had 
taken possession, it was held, that the wmnt of a written 
contract was a bar to an action for non-delivery of the 
furnitiue (rf) ; so, upon a parol agreement to let a house, 


[y) Wrujlit T. Skm% 2 E. & E. 
721 ; apparently because the occupa- 
tion is not exclusive ; see Imnan v. 
Stamp^ 1 Stark. 12 ; v. Strafford^ 
iTyr, 295; lO.&J. 391. 

(a) Eallen v. Mnder, 1 C. M. & E. 
266, 276; and of. Zee v. 2isdon, 7 
Taun. 188; and Lee v. Gashlly 1 
Q. B. B. 700 ; and see Amos & F, 
328 et se^. 

(a) Dmelkn r. Zeedy 3 B. & A. 


899, 904; Eohy v. Zoehmlc, 7 Taun. 
157 ; Mann v. Nunn, 43 L. J. C. P. 
241. 

(h) Connor v. Spaighty 1 Scb. & 
L. 306. 

[e) Cooh v. Tomk, 2 Anst. 420 ; 
see Mayfield v. Wadskijy 3 B. & 0. 
357, 361 ; and two next notes. 

[d) Mechelen v. Walkcey 7 A. & E. 
49 ; but cf. Mann v. Nmny 43 L. J. 
G. P. 241. 
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and to make certain repairs, wHcIi the tenant was to pay Chap. vi. 
for, it was held that the landlord eonld not sue him for the — — 
cost of such repairs (e) : hut this rule does not apply where 
the contracts, though in a sense connected nith each other, 
are in fact independent and separable (/). 

A variation hy parol of the term? of a written contract is, Variation of 

ill geneml, a new contract, and tlie statute may bo available new contract, 
as a defence (//). 


(2.) As to the pfei)aratm of formal agreements. Section 2. 


XJpon formal agreements for sale, few questions arise dis- 

tinguisbable from those which have been already considered oi formal 

agreements. 


with reference to the particulars and conditions. 


As to formal 
agreements. 


Upon a sale by auction, the agreement, of course, refers Agreement 
to, and is generally written or printed upon a cojiy of, the action, 
particulars and conditions. 


&C. 


It seems to he desirable for both parties when several lots 
are bought by the same purchaser to have a separate con- 
tract for each lot ; instead, as not uiifrequently haiipens, of 
all the lots being included in a single contract at a lump 


sum. 


Upon a sale hy private contract, the agreement (which is Wliat tobe 
usually prepared by the vendor), as a general rule, comprises in a^n’oement, 
whatever stipulations and other matter would, had the sale pri^tecL- 
been by auction, have been comprised within the particulars 


and conditions, except such matter as exclusivody apj)lies to 
an auction. "^Yhen it is probable that special stipulations, 
as to title, &e., will be necessary, the agreement should be 


[e) Tanglian v. Eancocl^ 3 0. B. see and di&tingnisli Angell t. DuU^ 
766; and see loti Falmouth r. L. R. 10 Q. B. 174 ; mAci, Monagne 
Thomaf>i 1 0. & H. 89. y. Shenard, 11 1. R. 0. L. 146. 

(/) QueuY. SaMmgton^ 7 E. &B. [g] ISandemn ?. Gram^ L. E. 10 

603 ; VoclwgY. Ward, 1 0. B. 858 ; but Ex. 234. 
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Chap. VI. 
Sect. 2, 


What 

supplied hy 
Vendor and 
Purchaser 
Act, 1874, 
and Cony. 
Act, 1881. 


Matters to he 
provided for, 
in agreement 
for sale to 
public com- 
panies, &c. 


Pre-emption 

clauses. 


prepared in blank before the estate is ofiered for sale. A 
pnrebaser, on bnymg a reversion, ought to procure a stipula- 
tion to be inserted in the contract, that the vendor shall pay 
the snccession duty and indemnify him therefrom (A) ; or, 
shall at once compound for and pay it. 

The rules prescribed by the Vendor and Purchaser Act, 
1874 {i)y and the Conveyancing Act, 1881 {k), and which, 
subject to any stipulation to the contrary in the contract, 
now regulate the obligations and rights of vendor and pur- 
chaser, apply equally whether the land (?) is sold by public 
auction or by private treaty. 

In preparing agreements for the sale of land to promoters 
of public undertakings, care should be taken to state whether 
the purchase-money is to be in lieu of those accommodation 
works which the promoters are prima facie bomid to make 
and maintain for the owners of adjoining land ; and whether 
the ordinary or statutory rule as to the expenses of the pur- 
chaser is to operate (^n ) : the agreement for sale to a railway 
or w^aterworks company should, if such be the intention, 
expressly state that the mines and minerals are included in 
the pmnhase {n), 

"Wlien a lease or other document contains a clause giving 
the lessee or any other person a right of pre-emption, the 
same or lilce stipulations should be inserted for the protection 
of the fiitmn vendor in respect to title, expenses, and other 
matters, as would be inserted in an absolute contract for sale 
and purchase. The precaution is one which is frequently 
omitted in preparing leases which contain pre-emption clauses. 

(/i) See Coop} v. Timii/y 28 Beav. (m) See Freud & Ware, 146. 

194. («) See 8 & 9 V. c. 20, s. 77, and 

(?) 37 & 38 V. 0 . 78, s. 2. 10 & 11 V. c. 17, s. 18. This pro- 

{k) Sect. 3. position applies also to the company’s 

(?) The former enactment does not notice to treat ; loommn y. Tiverton^ 
seem to extend to a contract for the i’C, JS. Go,, 22 Ch. D. 25 ; 9 Ap. Ca. 
sale of an incorporeal hereditament ; 480. As to what is included under 

the latter does, sect. 2 (2). the term minerals, see mte, p. 130, 
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(3.) to what informal donmenU may conHtilute an 
agreement. 

Informal agreements give rise to questions of greater 
difficulty. 


Chap. VI. 
Sect. 3. 


As to what 
informal doeii* 
meats may 
constitute an 
a^eement. 


• Informal 

We may lay down as general, altlioiigli not universal, rules, ^^icements. 
1st, that any writing signed by the pai-ty to be charged, or ^ sufficient 
liis agent, and which, either expressly or by reference to 
other writings, determines the i)arties to and subject-matter statute. 


of a contract, and fixes, or provides the compulsory means of 
fixing, all its terms, is a sufficient agreement within the 
statute ; and, 2ndly, that no TOting is a sufficient agreement 


which fails in any of the above-mentioned particulars. 


Thus letters are constantly held to constitute a binding Letters, 
contract, and often where such a result is a surprise upon 
the writers (a) ; and a letter addressed by either a vendor, or, 
it would appear, a purchaser, to a third person, with direc- 
tions incidental to the carrying out of the agreement—a. g,y 
the delivery of title deeds, or preparation of the conveyancer- 
may suffice to bind the writer (^ 9 ) : and a letter, which con- 
tained an admission of the bargain, and of all its essential 
terms, has been held a sufficient memorandum to satisfy the 
statute, notwithstanding that the writer at the same time 
repudiated his liability (i?) : so, also, letters written vrith 


{ 0 ) Kennedy y. Lee^ 3 Mer. 441. 
‘‘ The same construction must be put 
upon a letter that would be applied 
to the case of a more formal instru- 
ment ; the only difference being, that 
a letter, or correspondence, is gene- 
rally more loose and inaccurate in re- 
spect of terms, and creates a greater 
difficulty in arriving at a precise con- 
clusion.” Per Lord Eldon, %hnl. 451 ; 
see also Ogihle v. Koljmhe^ 3 Mer. 
53 ; Thomas Y, 1 Coll. 301; 

and Gmne v. Cramer^ 2 Con. Sc L. 
54, 63 ; and see Fitmaurke v. Bayley, 


6E. &B. 868; 8 {5.664; 9H.L.O. 
78; BossUer y. 3Mcr, 5 Oh. D. 658; 
3 Ap. Ca. 1124; May y. Thomson^ 
20 Ch. L. 716. 

(p) Walford y. Beazdy, 3 Atk. 
503 ; CooU y. Tomhs, 2 Anst. 420, 
426 ; Owen v. Thomas^ 3 M. & K. 
353; Bose Y. Oanpighame^ 11 V. 550; 
Sug. 139 ; Qoodw%n v. Fielding ^ 4 D. 
M. & a. 90. 

[q] Baxley y. 8weetingi 9 0. B, 
H. S. 843 ; Gihm v. Holland^ L. E. 
1 C. P. 1, and cases there cited; 
Pry, 243. 
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Chap. TL 
Beet. S. 


Beceipt for 

purcliuse- 

money. 


As to con- 
tracts of 
pre-emption. 


Btriotly coi- 
stiued. 


reference to a pending dispute as to wlietlier a parol agree- 
ment lias been duly performed, and embodying tlie terms of 
that agreement (r) : so, the vendor’s receipt for the pnrehase- 
monoy or de 2 )Osit, or a similar receipt signed hy the 
auctioneer, or the entry of sale made hy him in his hooks (^‘), 
or a bond of reference to a surveyor to settle the price to he 
paid hy the purchaser, Vould, it appears, be sufficient {t ) : 
and in one case, where there was a parol agreement in con- 
templation of marriage, and after the marriage an affidavit 
in another matter was sworn and filed by the person sought 
to he charged, it was hedd that there was a sufficient memo- 
randum to satisfy the statute (u ) : hut where there was a 
verbal contract hy AY. with A. for the sale of tlie Lion Inn, 
for £950, and on the following day W.’s soliciior VToto to A.’s 
solicitor : — *W. has been with us to-day, and stated tliat he 
had arranged with yoim client A. for the sale to the latter of 
the Lion Inn for £950. We, tlierefore, send herewith draft 
contract for yoiu' perusal and approval ” it was hold that 
this letter was not a sufficient note or memorandum (.r). 

Wliere a will gave to A. an option of piuchase within a 
limited period, a mere verbal declaration to the trustees that 
he intended to take the property, the pmehase-money re- 
maining unpaid and the eonveyauce unexecuted, was, of 
course, hold insufficient (//). 8iieh an option can, doubtless, 
be enforced (s), but the conditions im 2 )osed on its exercise 
are always strictly construed; and all jireeedent conditions 
must he fulfilled hy the purchaser before any contract 


(r) Fi/’^on V. Kitton, 3 0. L. B. 
705; and soo StmJth v. Ifutso}), 28 
Ch, B. 305. 

(i) Cok^ y. TrecotJud, 9 V. 234 ; 
Blagdoi v. Bradhear, 12 V. 466: 
Gosbell y. Archery 2 A. & E. 500 ; 
Bnmerson v. Eeeli% 2 Taun. 38, 48 ; 
Bug, 134, 139. 

[i) Per Lord Bosslyn, Cooih v, 
Jaehon, 6 V. 17. 


{ti) Badmih y. Young, 4 Dr. 1 ; 
but see tbe form of the affida'vdt, and 
gi((€) e. As to an answer in Cbancery 
being a sufficient memorandum, see 
Jiidgway y. Wharton, 3 D. M. & G, 
677, and vkU post, p. 249. 

(j) Smith V. JJhhkr, 3 Ob. B. 49. 
(g) Baimn v. Baimn, 8 Si. 346, 
(;:) Lord Badmr y. SJiafto, 11 Y. 
448, 454; Goohon y. Coolison, 8 Si. 
529. 
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binding the vendor can arise (r/). Thus where the donee of 

a right of pre-emption on payment of the price within a — 

limited time, dnly signified his intention of purchasing and 
applied for an abstract, but the prescribed period expired 
without tlie pinchase-money being paid or any finthor step 
taken, the right of pre-emption was lost {b). "Wliere a lease 
contained a covenant by the lessor, hi the oi)tion of the lessee, 
his executors, administrators, and assigns, to sell the fee simple 
at a fixed price, and the lessee died intestate without having 
exercised the o];)tion, it was held that the option to pmehase 
was attached to the lease and thus foimed part of the Icssee^s 
personal property and passed to his admmistrator [c). But 
wliere there was merely a contract for a lease with a right 
of pre-emption, it was held that the right to purchase was 
independent of the right to a lease, and was not avoided by 
the forfeiture of the latter {d). Whether an option of pur- Right of op- 

i/iOQ ^ ^ ftti dill 

chase, at all times thereafter,” when created by agreement, times thero- 
can bo exercised after the death of the owner of the property, 
was in one case doubted {e ) ; but unless its exercise be re- 
strained by the context to a period allow^ed by the rule 
against perpetuities, it is now settled that the power is bad, 
as transgressing the rule(/). ”\Vhere there was an agree- 
ment to let a house for tlireo years, and at the tenant^s 
request to graut a lease from the expiration of the tenancy, 
the tenant, who had continued in occupation, was held entitled 
four years after the exphation of the three years^ tenancy to 


{a) Ifehton v. Collins, U Jur. N. S. 
190. 

[h) Bmlic V, Oamd, 2 E. & J. 62 ; 
Ahlerson y. White, 2 D. & J. 97. 
See Crmcford y, Toogooil, 18 Oh. D. 
153. 

(c) Be Adams and Kensington Yestrij, 
27 Oh. E. 394. 

[d) Green v. low, 22 B. 625 ; hut 
see the terms of the contract. See 
as to what is a sufficient exercise of 
the option, Bowell y. Zovegrore, 8 E. 
M. & G. 357 ; Aushn v. Tameg, 2 
Ch. 143. As to the benefit of the 
option being lost bj delay, see Mills 
y. Emjmod, 6 Ch. J). 196. 

n. VOL. I. 


(f) StocUr y. Zean, 16 B. 161. 

(/) X. ^ S, W, B. Co. y. Gomm, 
20 Ch. E. 662 ; oyerrulin^ Birmirig- 
ham Canal Co. y. Cartmight, 11 Ch. 
E. 421 ; and see Treuhjan v. Tre^ 
uhjan, 53 L. T. 853. The rule appa- 
rently does not apply to the case of 
renewable leaseholds, on the ground 
that the covenant in this case runs 
with the land; X. ^ 8. W. B. Co. 
V. Gomm, supra, at p. 679 ; but it 
does apply to a condition for re- 
entry on broach of a restriotiye cove- 
nant in a conveyance in fee ; Bunn 
V. Flood, 25 Oh. E. 629. 
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Chap. VI. have a lease granted {g ) ; and where there was a denaise for 
twenty-one years, with a covenant that the lessor, his heirs 
and assigns, would, from time to time, at any time before 
the expiration of the term, and also before the expiration of 
the term to be granted by every future or renewed lease, 
whenever required by the lessees or the persons interested, 
and upon payment of a fide, grant a renewal, it was held that 
it was not necessary for the lessees to pay the fine or execute 
a new lease before the expiration of the term, but that notice 
of an intention to renew must be given before such expiration, 
and that an informal notice was sufficient (A) ; so where two 
partners were possessed of freeholds, with an option for the 
survivor to purchase the wdiole, if either should die during 
the partnership term, and the partnership was prolonged by 
parol an’angement, it was held that the right of pre-emption 
continued subsisting ((■). Where an option of purchasing is 
given at what the trustees shall consider to be a fair and 
reasonable price, their decision, in the absence of fraud, is 
conclusive {k). 


Notice by or Notice given by d railway or other public company (1) of 
co:^S, intention to exercise a power of compulsorily taking 

land (m), constitutes a contract binding on the company to 
the extent of fixing what land is to be taken (>i ) ; and caimot 


(^) Jfm V. Mrton, 1 Eq. 474; 
Bmkland v. I^apiUon, tk ill. 

[h) Kicholm 7 . Smith, 22 Ch. D. 
640. 

[i) JEi>sex V. Es&cx, 20 B. 442 ; but 
SCO Gaidick y. Slidmore, 2 D. & J. 
62. 

[k) Mmonds j, MiUeif, 20 B. 54. 

(/) The case seems to be differeut 
with Commissioners under a Public 
Act, i. e., where the Oommissiouers 
are merely the mouthpiece of the 
Crown ; M. y. Comrs. of Wood^ and 
Forests, 15 Q. B. 761; Steele y. Cer- 
pordion of Liverpool, 7 B. & S. 261, 
265. 


(w) As to the extent of such 
powers, with reference to 8 & 9 Viet, 
c. 20, 8. 16, see Cother y. AT. F. Co., 
2 Ph. 469; Bemdmer v. L. i’ V. 
r. M. Co., 1 M. & a. 112; Sadd y. 
Maldon F. Co., 6 Ex. 143. As to 
how far tunnelling under, or throw- 
ing an arch over, property is a 
‘‘taking,” see Spmrow y. 0. IF. 
r. F. Co., 2 D. M. & a. lOS ; Fm-> 
dm y. Flackwdl F. Co., 1 K. & J. 
46, 47, 66 ; 6D.M.& a. 851 ; MeL 
Fist. F. Co. V. Cosh, 13 Ch. D. 607; 
Tiverton F. Co. y. Loosemore, 9 Ap. 
Ca. 480. 

(») Adams y. BUchoall F. Co., % 

M, & a. 118 . 
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be withtewE by tlie company witlioiit flie consent of tlie Chap. yi. 

landoTtmer {o) ; and tlie price, if not settled by agreement, — 

must be deteriiiined in the manner pointed out by tlie Act 

of Parliament (p) : but tlie mere semce of tlie notice does noi simplmfcr 

not constitute a contract by the laudoTOor for the sale of 

his land; nor is there, strictly speaking, any coiitraet be- 

tween tlie parties until they have come to some definite 

arrangement as to the terms, or until the yalne of the land 

to be taken lias been ascertained by arbitration, or a jury (j). 

Thus, where the landowner, after service of the notice, stated 
the price which he was willing to take, but died before bis 
offer was accepted, it was held that, although the piirchaso 
was afterwards completed at that price, there was no contract 
binding on the heir (r). Where, however, the price is ascer- 
tained, either hy arbitration (s) or by the valuation of two 
surveyors (/5), or by agreement, or the verdict of a jiu‘y(^(), 
the contract is complete, and may bo specifically enforced 
by or against the company. A notice to treat, given to and 
acquiesced in by tenants for life having a joint power of 

absolute appointment over the settled estate, does not amount 

♦ 

E. 121 ; nicr y. K Q. K Co., 6 
Ha. 594; Stamps v. Biminglmi 
S. r. AJ. Co., 2 Ph. 673 ; Burhmhnw 
V. Birmingham, B, Co., 5 Ex. 

475 ; ante, p. 01 ; post, Ch. X. s. 5 ; 

Adams y. Blaclirall Jl. Co., 2 JL 
& G. 118 ; Hagnos v. Uagnn, 1 JDr. 

& S. 426 ; and see Grlerm t. Che* 
shue Lines Committee, 19 Eq. 83. 

{g) JImjms v. Jlagnes, 1 Hr. k S. 

426, disapprovieg Waller y. B. C. 

It. Co., 6 Ha. 691; and see, too, 

Adams v. BkchcuU It. Co., 2 M. & 

G. 118 ; BtgenCs Canal Co. t. Wm, 

23 B. 675. 

(r) Be Arnold, 32 B. 591. 

(i) Harding v. 3£etr. B. Co., 7 Ch. 

154. 

(t) Watts Y. Watts, 17Ea. 217. 

(ii) Seo the judgment in Haijnes y, 

Eaijnes, 1 Hr. k S. 42G ; and ^ide 
post, 207. 


[o) Taimg v. Lynn B. Go., 1C L. 
J. Ok 282; and see B. y. Bir* 
mingham # Oxford B. Co., 15 Q, B. 
634; affd. 647; and see 13 & 14 
V. c. 83, s. 20, recognizing the prin- 
ciple as respects abandoned lines ; 
Bailer v. N. B. B. Co., 6 E. C. 401 ; 
L. i' i: B. Co. V. Emns, 15 B. 331 ; 
Bhunt Y, Great S. cf IK B. Co., 2 
Ir. Ch. E. 40 ; Lord Salhhurg y. 
G, K B. Co., 17 Q. B. 810 ; Bdin* 
hiirgh B. Co. y, Leven, 1 Macq. 284 ; 
and SCO now the Ahandoament of 
Eailways Act, 1869 (32 & 33 V. 
0 . 114) ; and Be Botterm B. Co., 26 
Ck H. 251 ; Be Buthn B. Act, 32 
Gh. H. 438. 

[p) See B. Y. Ilungerford MarJeet 
Co., 4 B. & Ad. 327 ; Salmon y. Ban* 
dall, 3 M. & 0. 439 ; Stone v. Com* 
merml B. Co., 4 H. & 0. 124 ; Bed. 
Comrs. Y. Comrs. of Sewers 14 Ch. D. 
306 ; Catling y. G, A". B. Co., 18 W. 
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Cliap, VI, to suet a defective exercise of tke power as tte Ooui’t can aid 

as against tte remainderman (ij?), unless tte price tas teen 

agreed upon( 2 /) : nor, if given to a person taving a defeasitle 
interest in tte estate, and wtict is defeated by otter parties 
in tteir conveyance to tte company, does it give suet person 
any rigtt to specific performance against tte company ( 2 ). 
Wtere notice is served on a lessee, wto is restrained from 
alienating -wittout Ms lessor’s licence, tte necessity of 
obtaining suet licence is taken away by tte operation of 
tte Act (^ 2 ). 


Notice by Notice by a company under tte Lands Clauses Oonsolida- 
pasTe^to toe tiou Act, of tteir intention to take part only of any touse, or 
taef ® otter building or manufactory, does not amount to an agree- 
ment to take tte whole, although under the 92nd section of 
tte Act the owners may, by counter-notice, require tte com- 
pany to take the whole or nothing (i) ; and thereupon a Court 
of Equity will restrain tte company from taking less than 
the whole {c ) : the effect of tte landowner’s counter-notice 
being to arrest the operation of tte company’s notice, con- 
ditionally on tte landowner’s being able and willing to sell 
tte whole : but if he declines, or is unable so to do, tte 
company’s notice revives {d). Although tte landowner can 


Effect of 
counter- 
notice by 
landowner. 


(x) Morgan v. Milman^ 3 D. M. & 
a. 24. 

{y) Jle Dylceh Estate, 7 Eq. 337. 

(z) mu V. a. X E. Co,, 6 D. M. 
& G. 06 ; in sucli a case the person 
injured may possibly have a right to 
a mandamus to compel the company 
to proceed, or to an injunction to 
restrain them from taking possession ; 
see Eoo v. L. tj* Croydon JL Co., 1 E. 
C. 257; Erond & Ware, 43; Browne 
& T- 148. 

(ff) See sect. 119: Slipper r, Totten^ 
ham E. Co., 4 Eq. 112. 

{h) E. V. 1. cj* B. IF. E, Co., 12 Q. 
B. 775. Although the giving of a 
counter-notice is always a wise pre- 
caution, it is apparently not necessary 
for the protection of the owner; 
Eichards v, Smnm Jmpmement Co., 


9 Ch. B. 425, 433, per James, L. J. 
And see this case as to the interpre- 
tation of the w'ords “ a part only of 
any house or other building or manu- 
factory ” in sect. 92. 

{<) Sparrow v. 0. W. i' W. E. Co., 
2 B. M. & G. 91 : as to the effect of 
tunnels and arches, see S. C., 108 ; 
Emchn v. E lad wall E. Co., 1 K. & J. 
46, 47, 66; 5 B. M. & G. 851; 
Furmss v. M. E. Co., 6 Eq. 473. 
Easements are not generally included 
under the 85th sect., and the company 
cannot take an easement alone ; Ee 
Metr. Elst. E. Co. Cod, 13 Oh. B. 
607 ; but the defect may he remedied 
by a special Act ; Eill v. Jf. E. Co., 
21 Ch. B. 143. 

(d) See 1 K & J, 68. If the com- 
pany desires a part only, and the 
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compel the company, -when they require only a part, to take VI. 
the whole of the remaining property comprised in the word — — — 
house,” he cannot, it seems, compel them to take merely a 
portion of it (^^). The right of giving such counter-notice is 
not lost, if the company, hamg served a notice to take part 
of the property, refuse to pay the price demanded for it ; and 
it may he given at any time before the original notice matoes 
into a contract (/) : wliere the company give notice to take a 
part, and are served by the landowner with a counter-notice 
to take the whole, the amount to be secured by deposit and 
bond under the 85th section, before possession can be taken, 
is the value of the entire property [g). The acceptance by the 
company of a counter-notice which is bad, will not compel the 
company to take that which they are not othermse bound to 
take (/?). 


The word “house” in the 92nd section is construed As to^ the 
liberally ; and includes everytHng which will ordinarily pass 
under that word in a conveyance (/). Thus, where the ^a^Hhe 
company required only a small portion of the garden, they 
were compelled to take the whole property (k ) ; even where Act. 
the houses were unfinished, and in a ruinous state {1 ) ; so, also, 
where they required greenhouses and ornamental pleasure 
ground connected with the residence, which was not touched, 
the rest of the land being used as a nursery garden {m ) ; so, 


owner will not sell that part alone, 
sect, 92 does not compel the company to 
take the whole, but leaves them free 
to abandon their ori^Hnal notice ; 

V. I, S. IF. i?. Cfo., 12 a B. 775. 

{i) Fulling V. X. 0. JO. it. Co.^ 
3D. J. &S, 661. 

(/) Gardner v. Charing Cross R. 
Co., 2 J. & H. 248 ; ISckvingo v. X. 
^mackwdlR. (7a., 3 S. & G. 30. 

(y) Jlndenmod v. Bedford M. Co., 
7 Jnr. S. 941 ; JDadson v. Bast 
Kent JR. Co., ik 911 ; Giles v. X. (7. 

JR. Co., IDr. &B. 406; Gardner 
v. Charing Cross JR, Co., supra. And 
the value of trade fixtures is included ; 


Gibson v. EmnmevsmUh JR. Co., 11 W. 
E. 299. 

[h] Treadwell Y. L.^ S.W.R.Co., 
33 W. E. 272. 

if) Si, Thomas' EospUal v. Charing 
Cross E. Co., 1 J. & H. 400 ; and seo 
particularly, Richards y. Stoansea, p. 
Co., 9 Oh. D. 425. 

(^') Cole Y. West London R. Co., 27 
B. 242 ; Gmmior y. Hampstead R. 
Co., ID. 8c 446 ; King v. Wycombe 
R. Go., 28 B. 104. 

(/) Alexander v. Crystal Fdace R. 
Co., 30 B. 556. 

(w) Salter v. Mctr. JDist, R. Co., 9 
Eq. 432. 
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Oiap.yi, also, wliere the garden was one of a series, and the one 

1-i — furthest remoyed from the house to which they were all 

attached, each of the series being separated from the other hy 
a brick wall, but connected with the other and with the house 
by a door and grayel-walk (A) ; so, too, where the company 
gaye notice to take a piece of a paddock, used with a house 
and garden, but separated therefrom by a wall with a gate in 
it as a means of access (Z), The fact of two houses, which 
are used as one for business ptirposes by means of internal 
communication, being held under different leases, does not 
prevent their being one house within the meaning of the 
section {m). But a cottage built upon land used as a market- 
garden and occupied merely for the more beneficial occupa- 
tion of the land as a market-garden, docs not mth tlie land 
constitute a house” within the meaning of the section (n) ; so, 
also, wlicre the landowner was entitled under the same lease 
to a messuage and garden on one side of a public highway, 
and to a detached piece of pleasure ground on the opposite 
side, on which he was prohibited from building, and which 
alone the company was desirous of purchasing, it was held 
that the detached portion formed no part of the house” 
within the moaning of the Act {o) ; so, also, where the por- 
tion, separated by the Mghw'ay, was used for the purpose 
of pabturing liorses and cows for the owner’s establish- 
ment (p) ; so, in the case of two contiguous dwelling-houses, 
the mere continuity of the open space immediately under 
the roof and ahove the party-wall which separated the attics 
up to their ceiling, and the inter-communication of the ebains 
and gutter^, was held not to constitute the two dwellings a 
single house ” {(/) ; hut in one case, a yaoant piece of land, 
not fenced off from the street, and separated fr’om the house 
by a public foot-way, but forming the only means of approach 

(/.) Heumi T. X. ij* 8. W. Co.^ (??) Fdhner y. Somerset and Dm set 
SW. E.4G7, F, Co., leEq. 458. 

(l) Fames v. Southsea M. Co., 27 (o) Ferguson y. I, F.^S. C.F. Co., 

OLD. 636. 3E.J.&S. 653. 

(m) SiegenkrgY. 2£etr. Fist. B. Co., [p) SteeU v. M, M. Co., 1 Gk. 275. 

32 W. B. 333. (q) Earvie v. S, F. F. Co., 23 

W, E, 202. 
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for veliicles, was lield to be part of the house ” within the 
meaning of the Act (r). The result of the cases seems to 
establish that what is necessary for the convenient use and 
occupation of the but not what is subsidiary to the 
personal use and enjojment of the occupier^ falls within the 
statutory meaning of the word. It is, however, obvious 
that cases may occur in which garden or pleasure ground 
separated from a house, even by a public high-road, may be 
almost as material to the due enjoyment of the house as if 
the separating road had no existence ; e. where the road 
is in a cutting, and there is a bridge thrown across it. 


Where the company required to take part of a building 
which had been used as a manufactory, though such user 
had been discontinued for several years, they were compelled, 
at the instance of the landowner, not only to take the whole, 
but also all the machinery and trade fixtures therein (s). 
8o, where a railway company gave notice of their intention 
to take a mill-goit and weir, which occasionally supplied 
the motive power for the machinery, ftey were compelled 
to take the whole manufactory, although they proposed to 
carry the railway over bridges which would not interfere 
with the water supply (^), 


Under the above Act, a company may give a second 
notice to the same lando^vner in respect of land within the 
limits to which their compulsory powers extend, if, from 
unforeseen circumstances, the land taken under the first 
notice prove insufficient for the authorised purposes of the 


(r) Marson y. X. C. ^ X. X. Go., 
6 Eq. 101 ; and see Grmson y, 
Ghuhre Ltnm GommtUee, 19 Eq. 
83 ; as to what is part of a “house 
witliin the 92nd section, see Anon., 
cited 3 De G. & S. 420. 

{h) Glim Y. Eammmnnth M. Go., 
11 W. R. 299 ; and as to what is a 
“ manufactory,” seo Barhr v. XT. S. 
B. Go., 2 Be G. & S. bo ; JDdm y. 


X. #W.r.X.(7o., 3DeG.&S.414. 

(^) FmmsY.M. B. Go., 6Eq. 473 ; 
and of. Sparrow y, O^W.^W.B. Go., 
2 B. M. & G. 94 ; Spaohnan y. G. If. 
JR. Go., 1 Jut. F. S. 790 ; Biclmrds y. 
Swansea, p. Go,, 9 Ch. B. 425 ; hut 
seo BMn y. Meir. JBomd of Works, 
4 B. E. & J. 632 ; BmingtonY. Metr. 
Board of Work, 54 L. T. 837. 


Chap.VL 
Sect. 3. 


What is a 
“manufac- 
toiy” within 
the Act. 


Statutory 
power not 
exhausted hy 
single notice. 
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CEap. VI. 
Sect. 3. 


iindeitaldng {ii ) ; kit they may not make use of tlieir com- 
pulsory powers to attain a subsidiary object, not authorized 
for the purposes of tlieir undertaking {oi ) ; and if they attempt 
to do so they will be restrained by injunction (y). Where a 
landowner is entitled by notice to repire the company to 
purchase his interest in lands afieoted by the undertaking, 
the service of such notice ’constitutes the relation of vendor 
and purchaser (%) ; but it seems now to be settled that a mere 
notice by a company, not followed up by entry or other pro- 
ceedings, within the period limited for compulsory purchase, 
does not constitute such a contract as Equity will specifically 
enforce {a). In such a case the proper course for the land- 
owner is by mandamus to compel the company to proceed 
with the other steps directed by their Act. 


Notice must gut the notico given by the company to the landowner 

DC ECtCCL OH 

witEinreasoii- cannot operate for an indefinite time ; it must bo acted on 
within a reasonable period, or it will be deemed to have 
been abandoned. Thus, where a railway company, within 
the time limited for the exercise of their compulsory powers, 
served notice on the landowner, but no agreement was 
entered into, and the time fixed by the Act for the com- 
pletion of the lino expired before any further steps were 
taken, the company waas restrained from proceeding under 
the notice (5). And Lord Cairns seemed inclined to lay it 
down as a general rule, that where the time limited for the 


(h) /Stamps Y. JB, ^ S. V. JR. Co., 

2 Ph. 673 ; and sec iSimpson v. Lane. 
^ C. JR. Co , 15 Si. 580. 

(a) Iicisfalily. Mid-Sussex U, Co.., 

3 D. & J. 286 ; I)odd y. Sahshrij JR. 
Co., ih. 158; QdloivmjY. Mayor, ^c. 
of London, 4 N. R. 77 ; StocUon, 

2. Co. Y. Lioim, 9 H. L. G. 246 ; 
JEmnyion y. Metr. J)ist. 2. Co., 19 
CE. B. 559, 566; and compaie 
Simpson Y. South Staffordslme Water- 
mrh Go., 5 N. R. 70 ; Wood v. 2psom 
2. Co., 8 0. B. K. S. 731 ; Webh v. 
ManchesUr 2. Co., 4 M. & 0. 118; 
Ilower V. L. B. f S. G, 2. Go., 2 Dr. & 


a m,J.-G.Y. Q.E.2. Go.,6CE. 
572. 

(//) Tstahjfira lun Co. y. Kcath, 
cjc. 2. Co., 17 Eq. 142. 

Q jDoo V. London and Cioydon 
Canal Go., 1 R. 0. 257 ; 2. v. Bir- 
minyliamB Co., 15 Q. B. 634, 647, n. 

[a) See ante, p. 243, note {q), and 
Beyenfs Canal Go. y. Ware, 23 B. 
575 ; Leominster G. Go. v. Shrewsbury 
2. Go., 3 K & J. 672. 

[h) 2\clmond y. N. L. 2. Co., 3 
CE. 679, explained by Jessel, M. R., 
in Ystdyfera Iron Go. y. Meath, ^o. 
2. Go., 17 Eq. 142; and consider 
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completion of the works has expired, the company can no Chap. YI. 

longer exercise their compulsory powers of purchasing (c) ; and — 

in a very recent case he thus expressed his view:— ‘There 
have keen cases in which a railway company has gi\un notice 
to a landowner to treat for the purchase of land, and no fur- 
ther step has keen taken either ky the company or the land- 
owner, and the extended period for completing the w'orks has 
expired, and the question has keen raised, Could tlie company 
in that state of things proceed with its notice to treat, and 
assess the compensation imdor the Lands Clauses Act? Were 
such a case noAV to arise, I should ke disposed to think, as I 
was disposed to think in Richmond v. North London Rail, Co , , 
that if nothing more was done, and the company have slept 
upon their rights, and certainly if the delay cannot ko ex- 
plained, they should ke held to ke disakled from going on 
with any compulsory purchase, and in such a case the land- 
owner should, as I think, ke held to ke disakled also. Both 
parties have keen content to lot the time run out. There is 
no rci intermtus, no change of the sktus quo ante, nothing 
which requires to ke undone. The whole matter has keen a 
project merely; and, as a project, it has nome to an eneV’ ((i). 

It has not yet keen decided whether a notice of enfran- Effect of 
chisement under the Copyhold Acts entails liakilities on the eiffraneMBe- 
person giwng it, similar to those consequent upon a notice to oopyMd^^ 
treat under the L. C. C. Act (c) ; kut upon principle tliis 
would seem to ke so. 

If a defendant ky his answer to the plaintiff’s kill for Answer in a 

Chancery suit 

specific performance admits the parol agreement, kut neglects may he a 
to claim the kenefit of the statute, this will constitute a 
sufficient memorandum in writing to satisfy the statute (/) : 
so, too, an affidavit filed ky the party to ke charged {g) ; 

Bmhn y. Z. cj* Blachoall B. Co., {d) TiieHon, B. (Jo. t. Ioose~ 

5 D. M. & G. 851 ; -which see also more, 9 Ap. Ca. 480, at p. 489. 

as to the landowner^s remedy in case («) Ante, p. 242. 

of delay hy the company ; 1 K. & (/) Bidgtoay y. Wharton, 3 D. M. 

J. 69. & G. 677 ; Jackson y, Oglandir, 2 H. 

(6) Bichinond y . U. I. B. Co., 3 & M. 465; and vide post, pp. 1148 

Ch. 681 ; and see Oh. XVIL s. 6, as et seq. 

to the remedY hv mandamus. (d) JBarhworth y. Youna, 4 Dr. 1, 
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Chap. VI. and Hs siguature, tiough not alleged, mil be presumed by 

1-1 — tbe Court, as an affidavit must be signed before it is 

sworn {g). The statute, if relied on, must now be specially 
pleaded (/j). 


Written 
agreement 
after, in pur- 
suance of a 
parol agree- 
ment Toofore, 
marriage. 

Bent rolls, 
abstract, &o. 
insufficient ; 


and letters to 
creditors ; 

or letter 
■written as an 
abandonment. 


Bccital of 
agreement, 
beld suffi- 
cient. 


And it is now well settled that a written agreement after, 
in pursuance of a parol agreement before, marriage, is a 
sufficient memorandum within the statute (i). 

But— and the case may he considered as an exception to the 
first general rule (w)— where B. had entered into a parol agree- 
ment to sell an estate to W., and B.’s agent made out and 
signed a rent-roll, entitled Eent-roU of lands agreed to be 
sold by B. to W. from May 1762, at 21 years’ purchase for 
the clear yearly rent,” and the amount of the rent was then 
corrected by B. in his own handwriting, and the rent-roll so 
altered was delivered to W., and abstracts of title were also 
delivered, and B. sent letters to his creditors informing them 
of the sale, it was held that there was no sufficient agree- 
ment {J ) ; nor mil a letter suggesting an abandonment of a 
parol agreement (/i*)* take the case out of the statute; hut 
where, at Law, an agreement was produced in the following 
words, viz., A. haring agreed to purchase of B, for £250 
the two leasehold houses situate, &o., B. hereby agrees to 
paper and paint, A. to pay £230 at the time of the contract, 
and the remaining £20 on the completion of the painting,” 
the agreement to pinchase, although recited as an existing 


{ff) Mrluwth V. Yowiff, 4 Dr. 1. 
{h) B. S. C. 1883, Ord. XIX. r. 
15 ; (JaiUng y, King^ 5 Ob. D. C60 ; 
and see TmU v. Tophmn^ 37 L. T. 
808, 

(i) Taylor y. Tirch^ 1 V. Sen. 297 ; 
Tarlimth v, JHoimg, 4 Dr. 1 ; Earn’- 
mersley v. Te Biel^ 12 0* & F* 64 n. ; 
and pp. 1141 et seq, 

(ii) Ante, p. 239. 

{J) Whaley v. Bagnelf 1 Br. P. 0. 
S45 (tbe decision was upon tbe Irish 
Statute of Frauds, wbieb corresponds 
with tbe English Act); Ooohe v. 
Toomh, 2 Anst. 420 ; and see Cass 


(1) GoMl Y. Archer, 2 A. & E. 
500 ; Tyson v. Kitton, 3 C. L. E. 705 ; 
see Tauney y. C) outlier, 3 Br. C. C. 
161, 318, where tbe vendor being 
pressed to sign tbe agreement, wrote 
tliat “ bis word should bo as good as 
any security be could give,” and was 
held bound ; but this seems to be bad 
law ; see Chnm v. Oooh, 1 Scb. & 
Lef. 34; Maunselly, White, 1 «T. &L. 
607 ; and see Forster v. Male, 3 V. 
713 ; and Tanner v. Smart, 6 B. & C. 
603. See, too, Tam v, Coombs, 1 D, 
«Sc J. 34 ; Tuckmaster v. Mussdl, 10 
C. B.K S. 745. 
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1* 

agreement, was considered to form part of the agreement 
produced (/). 


aap. VI. 

Sect. 3. 


So a petition by a landowner, wbo was also tenant for life Petition for 
of a settled fund, praying that it might he invested in pnr- trust fund, 
chase of the land, and an order merely directing an inquiry ^peeling 
as to whether the proposed pxirchase was a proper one, and as 
to the title, have been held not to constitute a hinding con- 
tract as against the landoTOer; hut the Court raised the 
question as to what would have been the efiect of the order, 
had it gone on in the usual way to direct that if the pmxjhaso 
were a proper one and the title good, the sale should he 
carried into effect {m). 


It is, of course, necessary that the letter or other document Bocumeni; 
relied on should he consistent with the parol agreement set 
up by the party relying on it {n), agreemeuT^^ 

As to both parties being named it is stated to have been metlier both, 
said by Lord Co'wper (Lord Keeper), “ that if a man being 
in company makes offers of a bargain, and tlien writes thorn 
do"wn and signs them, and the other person then takes them 
up and prefers his hill, there will he a siifBeient agree- 
ment’’ (o ) ; and the diciiim^ which was extrajudicial, is cited 
by Lord St, Leonards (p ) ; however, in Boyce v. Green (j), a 
memorandum in these words, Sold 100 Mining Pimdies at 
17s, QdB and signed by the vendor, was held insufficient, as 
not mentioning the name of the purchaser (r). So, in a 
modem case, a document in the folloAving terms, A. agrees 
to buy the whole of the lots of marble, purchased by B, at 


(Z) ffallY,Mty,mm,ScQAlO; 
Bee de Parquet y. Page, 20 L. J. Q. B. 
28. 

(w) Shremhiry v, Bhreimhiry^ 18 
Jtir. 397. 

(n) Cooper y. Bmlth, 15 Ea. 103, 

[o) CoUmm Y. Tfpcotj 5 Viu. Ab. 
527. 


(p) Sug. 131 ; it may be inferred 
from tbe report that tbo agreement 
m Knight y. Crochford, 1 Esp. 190, 
contained tbe plaintifi^s name. 

{q) Bat. 608. 

(r) See Se&good v. Meale, Ob. Preo, 
6G0 ; Champion v. Plummer ^ 1 B. & 
P. K, E, 254 ; and Graham v. Mumn^ 
7 So. 769. 
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Chap. YI. 

Sect. 3. 


Uesult of 
reoeEt cases, 


Ljtug Gobi), at Is. per foot/^ was lield msnfficieiit, because 
B,’s name seller was not mentioned in it (s) ; but tMs 
decision bas been disapproved ; and in a later case, wliere 
J. W,, a duly antborized agent of E., tbe seller, made tlie 
following entry in [tbe book of N., tbe buyer, Mr. N. 32 
sacks culasses at 39^. 280 lbs., to wait orders, J. W.,” it was 
held that there was a sufficient memorandum in writing 
to satisfy tbe statute ; and that parol evidence was admis- 
sible to show that N. was a baker, and E. a dealer in 
flour {i). So, it bas been held, that, in order to bind tbe 
purchaser by bis own signature, either tbe name of tbe 
vendor must appear by tbe agreement or in tbe conditions 
or particulars thereby referred to, or tbe vendor, or tbe auc- 
tioneer, as bis agent, must sign the agreement (i^). Later 
cases have carried tbe rule still fiirtber ; and it appears to be 
now clearly settled that, in order to satisfy tbe statute, both 
parties should be specified, either nominally or by a sufficient 
description (o’) ; and tbe reference must be immistakeable ; 
tbe mere description of one of tbe contracting parties as 
your client,” in a letter addressed to bis sobcitor, bas been 
held insufficient (y).* Thus, tbe usual memorandum signed 
by tbe auctioneer, and confirming tbe contract on bebaK of 
tbe vendor,” is insufficient, if tbe vendor is not named or 
described in such memorandum, or in tbe particulars or con- 
ditions (s) ; nor will it be sufficient if tbe contract is not signed 
at tbe time by tbe piucbaser, but is afterwards signed by tbe 
auctioneer on tbe authority of a letter from tbe purchaser’s 
sobcitor (a). But such a confirmation is sufficient if tbe 
particulars identify, although they do not name the vendor (i) ; 


(«) Vandenlm^h v. Spomet, L. E. 
1 Ex. 316. 

{t) mcellY. Radpd, L. E. 3 C. P. 
52 , aEd see 8ml y, Bowdilhn^ 1 C, 
B. N. S. 188 

(«) WJmler v, Colher^ M. & M. 
123 ; and see Jacob y. Kirh, 2 Mo. & 
E.221. 

(i) WtUtame y. lale, 2 E. & E, 
349, a case under the 4th section ; 
W%Uwj)m, Byrnes^ 1 Mo. P. 0. K S, 


154, a case under the l7th section. 
{y) iSliUon Y. Cole, 1 D. & J. 587. 
(s) Pottei Y BuffieU, 18 Eq. 4; 
Thomas v. Bnxui, 1 Q. B. D. 714; 
and see W%lh(tms y. Joulan, 6 Ch. D. 
517; Bommon y. People’s Cafi Co., 
45 L. T. 187, JmuUY. Eunter, 34 
Ch. B. 182. 

[a) Matthews y. Baxter, 28 L. T. 
669. 

(^) Commins v. Scott, 20 Eq. 11. 
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as where they deserihe him as ^Hhe executor or persoual 
rejjreseutatiye {d) of A. B./’ or as “ a trustee selling* under a 
trust for sale (c), or even where they merely state that the 
sale is by direction of the proprietor” (/). But the Court 
will not be astute to discover descriptions which a jury could 
not identify {g), Where, however, the agreement is wanting 
in the name of either of the parties, it may be supplied by 
any other writing connected with it (h). Notwithstanding 
the recent decisions, the vondor^s name is seldom inserted in 
the agreement on a sale by auction, and the omission may 
often lead to serious difficulty {i). 


Cliap. VI, 
Sect. 3, 


In the case of a letter, if the name of the party to whom it As to tlie 
is addressed appear in an endorsed direction, or be written at case of an 
the foot of the letter, no difficulty on the above point can 
arise : if an envelope be used, the name may often not appear 
in the letter ; but the Coiu't, it is conceived, would receive 
evidence connecting the envelope with the inclosiiro (A). Nor 
need the name of the sender be signed : it is sufficient if the 
offer be made on a memorandum form, so printed as to show 
that it comes from the person making tlie offer (/). 


A letter, it may be remarked, binds the writer fi’om the Ofe 
time of the inception of its transmission, not of its receipt 


(d) Hood V. lQ)dBmnngton^ 6 Eq. 
218, but tho first para^apb of tbo 
jadgmeut cannot bo iclicd on as 
sound law. 

[d] Towkr. Tophmi, 37 L. T 308. 
(f-) Catlvig V Kmij, 5 Ch. D, 060 ; 
and see BoiodiUouY. Collins^ 24 L. T. 
314, wliere the abstract was held to 
be sufficiently connected with tho 
contiact as to identify the vendor, 
who ’ft as dobcrihed as tiusteo. 

(/) V. Zmbert, 18 Eq. 1; 
Bossitei V. Miller j 3 Ap. Ca. 1124; 
and see Beer v. London and Baixb 
Hotel Co,, 20 Eq 412. 

{{/) Per Jessel, M. R , in Comnwi'i 
V. tdcoU, 20 Eq. IG , Thoma'^ v. B) oun, 
1 Q. B D. 714. 


(7/) If amor v. WilUngton, 3 Dr. 
523. Seo, too, MHton v. Cole, 1 D. 
& J. 596. 

(i) Seo Warner v. WilUngton, and 
Bleltonyf. Cok, supid, and Smith v. 
Meade, 2 0. B. N. S. 67 , Bmsn v, 
BielsUy, L. R. 1 Ex. 342. 

(7) Sal V, BowdiUon, 1 0, B, 
N. S 188, and see Kionlmm v. John- 
son, 7 Oh D. 60, where a signed 
and an unsigned document deal- 
ing with tho same subject-matter, 
but not referring the one to the 
other, were contained in the same 
envelope. 

[1) Toil) ret V. Cnpps, 48 L. J. Oh. 
567. 
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Cliap. VI 
Sect. .3, 


Paity accept- 
ing often is 
not liable for 
delay in the 
post-office. 


General 
deseiiption 
of property 
sufficient. 


Iby tlie otlier party {m ) : and a person bound to accept or 
reject an offer by a particular post, and duly posting Ms 
letter, is not rosponsible for delay in tlie post-office [n ] ; even 
altliougli, by mistake, lie date Ms reply a day in advance, so 
that, through such delay, tlie letter be delivered at a time 
apparently consistent with its erroneous date (o ) ; and the 
same principle has been "applied to the case of a letter of 
acceptance, duly posted, but not delivered to the person 
addressed (j??). The reason of the rule is, that the parties 
have made the post-office their common agent (p). In one 
case, whore the offer was made by telegram, and accepted by 
a letter duly posted, the party making the offer was held 
entitled to retract it after the letter was posted, hut before it 
was received {q); in this case the post-office was the agent of 
one party only, not of both. 


A general description of the estate,— c. “Mr. O.’s 
house” (r), or “my house” (s), or “the property in Cable 
Street or “the house in Newport ”(«), or “the intended 
new public-house at Putney” (.r), or “ the premises ” (y), or 
“The Jolly Sailor Offices, or “this place” (a), or 


{m) Potter v. Sandm^ 6 Ha. 1 ; see 
Eernamm r. Coryton^ 5 Ex. 453, and 
compare Wall's erne, 16 Eq. 18 ; and 
Eouschld lire Insurance Co. v. Giant^ 
4 Ex. D. 216. 

(«) Adams v. Lmdsell^ 1 B. & Aid. 
68 i ; Buncany. Topham^ 8 C. B. 22r5. 

[o) See Bunlop ?. 1 H. L. 

0. 396 ; but see comments on tins 
case in B) itish and Amo lean li. Co. t. 
Cchon^ L. R. 6 Ex. 108 ; and see now 
IValVs cm, uk mpra, and generally 
on tMs subject Benjamin, 48 etstq.; 
Buoldey, 67, and an article in the 
American Law Review, vol. 7, p. 
433. Qime, where the receiver has 
done an irrevocable act upon the 
error into which he has been led by 
the blunder of the sender. 

[p) Eomehld Fire Insurance Co. v. 
Oiant, 4 Ex, B. 216; see judgment 
of Thesiger, L. J. 


[q) Quenerdmim v. Cole, 32 W. R. 

185. 

(r) Ogxlvie v. Foljamk, 3 Mer. 61. 
(^f) Cowley V, Watt% 17 Jar. 172. 
(i) BlealUyy. Smith, 11 Si. 150. 
(a) Gam v. Thomas, 3 M. & K. 

353; and see Rose v. Cunynghame, 
11 V. 550, where the description of 
the property, as ‘‘the land I bought 
of Mr. Peters,” seems to have been 
sufficient; although, the terms of the 
purchase not appealing, it was held 
that there was no agreement. 

(j?) Wood V. Scarth, 2 K. & J. 33. 
(g) Ihd.; and see IV Mm ray v. 
Spicer, 5 Eq. 527; and see Ee p. 
Eat. Bov. Bank, 4 Ch. D. 241. 

{z) Naylor v. Qoodall, 47 L, J. Ch. 
63. 

(a) Waldron v. Imoh, 5 I R. Eq. 

131. 
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“ property pm*cliased at £420 at Sub Jm, Pinxtoii, on 20tli Chap. VL 
March ” (h ) — is sufficient, if parol e^adonce can he produced — — ■ — 
to show what jiroperty was intended : hut if the property ho 
described hy reference to a plan or instniment, so vague as 
not to admit of a legal construction, the defect would, it is 
conceived, he fatal (c) ; unless the contract was in effect made 
in two parts hy a sufficient memorandum being endorsed on 
the plan (cl) ; so, an agreement to lease the coals, &c.,” 
under specified closes, would seem to he too ambiguous to he 
enforced (c) ; hut au agreement for a lease of a farm con- 
taining about 437 acres, “ except 37 acres tliereof,’’ which 
w^ere not specified, was held capable of being enforced, the 
Court giving the lessee the right of selection (/) ; so an agree- 
ment to take a lease of all those two seams of coal, known as 
the two-feet coal and the three-feot coal, lying under lands 
hereafter to he defined in the Bank End Estate/’ was consi- 
dered sufficiently definite, the true construction being that 
the houndarios of the whole estate were to he afterwards 
ascertained {g) ; so, the reservation in a contract of the 
right to search for and work mines, minerals,” (A), and 
the words goodwill, in a contrad for the sale of a 
foundry (i), have been considered sufficiently free from 
ambiguity to enable the Court to enforce specific perform- 
ance. 

And it is immaterial that the agreement does not distinguish But tliere 
the tenures of the several portions of the estate (/) ; or even description, 
the teiinre of the whole estate, if this can he shown to have 
been in the knowledge of both parties (k). But there must 
be some description of the property : e. g.<, a memorandum that 
a party has disposed of “lus witiugs,” (/.d,, title deeds,) is 
insufficient (/). 

(b) Bhaidloif}!. Gotterell, 20 CL D, (/) Jenlins v. 27 B. 437* 

90. iff) Eaywootl v, Gop$, 25 B, 140, 

(c) Monro ?. Tccj/Ior, 8 Ha. 51. (A) Tarlcr v. Tciswellj 2 B. & 

(d) Mm Talley drainage Gommu- 669. 

sioners v. JDiinkleg, 4 Oh. D. 1. [i) Cooper y. Mood, 26 B. 293. 

{e) Mice v, Gnjfth, 1 D. ¥. & G. (/) 3[onro v. Taglor, 8 Ha. 51. 

80 ; and see Stuart y. X. ^ F, IT B. (A) Ooudey y. Warn, 17 Jur. 172. 

Go., 1 3). M, & G, 721. (1) Seagood v, MeaJe, Ch. Free. 560, 



256 


THE AGREEMENT. 


Chap. YI. 
Sect. 3. 


The -writing 
must fix all 
the terms of 
the agree- 
ment. 


So, all the essential terms of the contract must he fixed (m ) ; 
or, as in the ease of the arbitration hond(^?), the means of 
compulsorily fixing them must be provided : and the Court 
will enforce a contract in general terms where the law can 
supply the details (o). A receipt for the deposit has been 
held insufficient to bind the contract, because it did not state 
either the price or what*proportion the deposit bore to the 
price (p ) ; so, an alleged partnership in a mine was held to 
be not sufficiently proved by receipts for sums of money on 
account of a share in the mine, though such sums were 
exactly a moiety of the rent (j) ; so, where the price was 
fixed subject to variation in respect of a rent-charge, and it 
did not appear whether the amount was 5s. or Is. per annum, 
the defect was held fatal (r) ; so, where the agreement for 
a lease ’’ did not specify the intended dination of the term, 
and the nainre of reservations (s), or the date of commence- 
ment of the term (/) ; so, where, on a sale of the surface, it 
was provided that a royalty of Gel per ton should be paid for 
the minerals, and that the same if not worked should be paid 
for as if gotten ; there being no means provided for ascertain- 
ing what q^iiantity would have to be paid for (it ) ; so, a stipu- 
lation on the sale of a foundiy that a largo portion ” of the 
purehaso-money was to be left in the business (,r) ; so, upon a 
sale subject to conditions, the auctioneer’s receipt or entry 


See generally ou tlio biitjecfc, 
Ery, pt. iii. cli. 3. 

{n) Ante, p. 240, n. {t). 

{o) Eampshiie v. WitUn% 7 Ch. 
E. 55(5 ; Try, 156. 

[p) JSUfgdui V, Aradkar, 12 V. 
466 ; and see Clolr. IVnght^ 1 Atk. 
12 ; Bhmre v. KuigmU^ 5 B. & 0. 
683 ; Clmm v. Cool, 1 Sch. & L. 22 ; 
Mihies T. Gei g, 14 V. 400, 406 ; Mor- 
gan y. Mikum, 3 B. M. & G. 24. 

(fy) Caddick T, Skidmore, 2 B. & J. 
62. 

(r) lord Middleton v. Wihon, Sug, 
135. But might it not be sujSioient 
if, in such a case, the plaintiff stated 
the agreement according to that al- 


ternative of constiuction -which is 
least favourahle to himself? 

(s) Cox V. Muidkfon, 2 Dr. 209, 
219 ; Amis v. Jones, 25 L. J. 0, P. 
01; Iilzmauiiee v. Aagkg, 9 H. L. 
0. 78, where the lessee had ratified 
the contract. But see Hmnpshm v. 
JAiehns, 7 Gh. B. 555, -where the 
Oouit -was able to supply the cou- 
ditions. 

(i) Marshall v, Aerrklgc, 19 Ch. B. 
233; overruling Jagues v. Millar, 
6 Ch. B. 153. 

(if) Williamson v. WooUon, 3 Br. 

210 . 

[x) Cooper Y. Eood, 20 B. 293, 
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would be void, unless it were actimlly annexed, or clearly 
referred, to the conditions (y). 


Chap. VL 
Sect. 3. 


Where there was an agreement for the sale at a specified Agreement 
price, and “ 20 per cent, upon any sinn wliich the propoidy Hpa^me/prico 
iniglit realize above that price at a sale by auction, which profit on 
was advertised to take place, and #the vendor withdiUAV the re-sale, 
property from the sale, it was held that there was a valid 
contract for purcliaso at the price specified, without the 
addition of any per-ceiitage 

It appears probable that a general agreement to sell “ at I'rice deter- 
a fair valuation’^ may he enforced; and tlie Court will, if TOluationf&o. 
necessary, direct a reference to ascertain the price (a ) : hut 
where tlie mode of valuation is specified, it must be strictly 
followed ; for iustaiu^e, whore the price is to he determined 
hy A. and B., or an umpire selected by them, and they fail 
to agree upon the price, or to name an umpire, the Coiu’t can 
give no relief (i) : so, as a general rule, if it is to be settled 
by arbitration (c). It has even been lield that, in the latter 
case, the terms of the award must, unless there be an agree- 
ment to the contrary, be settled wliile both parties are 


(y) Ilmde v. irhitelioiusej 7 Ea. 
558, 569; Iwnioiihij v. Schofdd, 2 
B. & C, 915; and hgo (Joki v. Tre- 
cvfhid, 9 V. 231; Bug. 130; Wood 
V, Midfjkif, 5 D. M. & G. 41 ; Ft^iree 

V. Corf, L. E. 9 U. B. 210 ; lluliton v. 
Whatmore, 8 Ch D. 467, 

(z) LangdaJ v, Nichohcn, 25 B. 
160, Bee and diHtinguish BromJiij v. 
Jefftxes, 2 Vem. 415, 

[a) See Mihm y. Gerg, 14 V. 400, 
407 ; Jjonl Zonsdak v. Gaslartli, 
cited 12 V. 108 (wliero tlie decree 
seems, Ixowever, to have been by 
consent) ; Qngory y. Migliell, 18 Y. 
328, 334 ; h Itchard y. Omj, IL & 

W. 396 ; lYice y. Asslieton, 1 T. & 0. 
82, 441 ; Morgan y. Milman, 3 I). M. 
& G. 24 ; IDaY. 523; etiontd, Goitr- 
lay Y. DiiU of Somerset, 19 Y, 430 ; 
Agar V. Machkw, 2 S, & S. 418 ; 

]), VOL. L 


Logan v. Ze 2Iesurier, 6 Mo. P. 0. 
1 32. Wliere sncli an agreement was 
made a rule of Court under a consent 
clause, tbo Queen’s Benob refused 
to grant an attacbmont ; lie Ilemmg-‘ 
way, 15 Q. B. 305, n., 309, 

[h) Milms Y. Gmj, 14 Y. 400; and 
see Cootli y. Jmicson, 6 Y. 12, 34 ; 
Gourlay y. Duh of Somerset, 19 Y. 
431 ; ColUns v, Collins, 26 B. 306 ; 
and SCO Scott y. Corg). of Zicerpool, 

3 D. J. 334, 367 ; Scott y. Amy, 
5 II. L. 0. 811 ; Tichrs v. VUhrs, 

4 Eq. 629 ; and see Houghton v. 
BanJearf, 3 3). E. & J. 16 ; a case of 
improper interference by tbe Court 
with tbe arbitrator’s autbority. 

((f) Morgan y. Milman, SB. M. & 
G. 24, 35; Bmhy y. Whiaher, 4 
Br, 134 ; Tilktt y. Charing Cross M. 
Co., 20 B. 419, 

B 
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Sect 3. 


Agreement 
to take fix- 
tnxes at a 
■valuation. 


living, as the death of either, generally speaking, revokes 
the power of the arbitrators or umpire [d ) : hnt, in the 
reported ease, a stipulation that the award should be de- 
livered to the parties (not naming their representatives) by 
a specified day, seems to have been considered to indicate 
an intention merely to delegate a personal authority : and 
there was a different deeision in an earlier case in Equity, 
where (such stipulation being wanting) the general facts 
were very similar (e). Where, however, it is not of the 
essence of the contract that the value should be fixed by 
arbitration, the Court may, it seems, enforce the agreement 
and if necessary ascertain the price (/). 

A distinction has been properly drawn between an agree- 
ment that the price of the property itself shall be settled by 
a valuation, and an agreement, upon the sale of buildings at 
a specified price, that certain plant and machinery shall be 
taken at a valuation {g). In one case (/i), V.-O. Kindersley 
refused to enforce specific performance of a contract to pur- 
chase the lease and goodwill of a public house at a specified 
price, and the stock* and fixtures at a valuation: but, in a 
later case, where the contract fixed tlie price for the estate 
and provided that the purchaser should take certain fur- 
niture and chattels at a valuation to be made by valuers 
to be mutually agreed upon, and the vendor refused to 
appoint a valuer or to complete the sale, the Court of 
Appeal, aflirming V.-C. Stuart-, considered that the clause 
providing for the purchase of the furniture, &c., was merely 
a minor and subsidiary part of the agreement, and not, as 
in Barhy v. WJiitahr^ of the essence of the bargain, and 


[d) Mmdell v, JBtetimchf 17 V. 
232, 242 ; and see Bussell on Arbi- 
tration, 170. 

(e) Belcher v. Beymld% 2 Ken. 
pi 2, 87. 

(/) l)%n%m T. Bradford^ 5 Ch. 
519. 

{g) Bmhon v. Brnhon, IS. & G, 
184 ; see Cum’berknd v. Bowes^ 3 0. L. 


B. 149, as to meaning of fair 
Yaluation’’ on contract for sale of 
farming stock. 

[h) BmkijY. Whtaler^ 4 Dr. 134, 
ml qime ^ Jachon v. ladson^ does 
not seem to bare been cited; see 
comments on these eases in Bichat d- 
son 7. Smithy 5 Cli. 648, 6o2, 654. 
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decreed specific performance of the contract, except so far as 
it related to the personal chattels (i). In all cases where 
such is the intention of the parties, the contract should 
clearly show that it can ho spocifii'ally enforced, so far as 
it relates to the land, -vyithout reference to the fixtures or 
articles which are to ho taken at a valuation. The agree- 
ment ought to provide that, in the* event of a valuation not 
being made in the mode specified, the fixtines, &c., shall he 
taken at their fair value (/i). 


Ckp. VI 
Sect. 3. 


By the 12th section of the Common Law Procedm^e Act, Astoarbitra- 
1854 (/), it is enacted, that if, in any case of arhitration, commix^L^^ 
the document authorizing the reference pro^dde that the 
reference shall he to a shigle arbitrator, and all the parties 
do not, after differences have arisen, concur in the appoint- 
ment of an arbitrator, or if any appointed arbitrator refuse 
to act, or become incapable of acting, or die, and the terns 
of such document do not sliow that it was intended that 
such vacancy should not be supplied, and the parties do not 
concur in appointing a new one ; or if, where the parties or 
two arbitrators are at liberty to appoint an umpire or third 
arbitrator, or if any appointed umpire or thmd arbitrator 
refuse to act or become incapable of acting, or die, and the 
terms of the doeumont authorizing the reference do not 
show that it was intended that such a vacancy should not 
be supplied, and the parlies or arbitrators respectively do 
not appoint a now one, tlxen— after notice and default, as 
therein mentioned— a judge of any of the Superior Coinds of 
Law or Equity may appoint an arbitrator, iiniphe or thhd 
arbitrator, as the case may he, who shall have the same power 
of acting in the reference, and of making an award, as if he 
had been appointed hy the consent of all parties. It has been 
decided that these provisions are retrospective, and that they 
apply not only to references authorized hy any doemnent, 

[t) Midiardmi y. Smithy 6 Cb. FefeiSj 20 Eq. 511 
648. Tbe Court will in sueb a case (1) Ante, p. 257, n. (w). 
compel tbe yeudor to allow tbe (/) 17 k 18 V. c. 125. 
yakation to be made; S'mith v. 



260 


THE AGEEEMENT. 


Chap. VI. 
Sect. 3. 


"Where the 
submission 
has been 
made a rule 
of Court, 
specific per- 
formance of 
the award 
may still he 
enforced. 


but also otherwise, as by Act of Parliament, or by parol {m), 
Where there was a contract for purchase at a price to he 
ascertained by two valuers, or their umpire, and the valuers 
could not agree in the nomination of an umpire, Lord Eomilly 
held that the matter was one merely of appraisement, and 
not of arbitration, and that he had no power under the Act 
to interfere (n ) ; and this decision has been approved and 
followed in a case at Law, where it was held that a misstate- 
ment as to rental in the particulars, though a proper subject 
for compensation within the conditions, was not a difference 
which might he referred to arbitration under the Act ; and 
that neither party could, under section 13, appoint his own 
nominee as sole arbitrator (o). But the cases of ColUm v. 
Collm and JBos v, Eekham must not be tahen to comprehend 
every case of compensation or value. Thus, where, in order 
to ascertain the value of the property, or the amount of com- 
pensation to be awarded, the matter assumes the character 
of a judicial inquiry, as, e. g., where the valuers have to ad- 
judicate upon a point of law, or a question of right between 
the parties, arising out of the fact, the matter ceases to he a 
simple valuation, and may properly be considered as one of 
arbitration (j;). 

By the 17th section of tlie Common Law Procedure Act, 
1854 (17 & 18 Viet. c. 125), it is provided that wlien in 
any case the document authorizing tlio reference is, or has 
been, made a rule or order of any of the Superior Courts of 
Law or Equity, no other of such Courts shall have jurisdic- 
tion to entertain any motion respecting the arbitration or 
award ; but it has been held that this provision does not 


[m] Me Lo^dy 1 E. & J. 90 ; bee, 
however, Binliam y. Bradfordy 6 Ch. 
519. 

{h) CoU'ms V. CoIUnSy 26 B. 306; 
Re Bmdijy 15 Q. B. B. 426, and on 
the same principle the Court refused 
to set aside the umpire’s award, as 
being that of a valuer and not that 
of an arbitrator; Re Cum- Wikon, 18 
Q, B. B. 7. See, too, htds v. llm- 


fouSy 12 Ea. 1 ; Lee v. Eemingiiayy 15 
Q, B. 305 ; and see Turner i, Goiilden, 
L. E. 9 C. P. 57, and Jmhnh v. 
Bethamy 24 L. J. 0. P. 94. 

(o) Bm V. EiUhamy L. E. 2 Ex. 
72. 

(p) Re I foppery B. E. 2 Q. B. 
367 ; Re Anyb Italim Banhy ih, 452 ; 
see, too, I'iclen, v. TieJeers, 4 Eq. 529, 
53G. 
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oust tlie jtuistliction of a Court of Equity to entertain a suit Chap. TL 
for the specific perfonnancc of the a^rd, although the — h ’ - 
su1)]iiissioii lias heen made a rule of one of the Superior 
Courts of Common Law [q). 

It is not necessary that the terns should appear on the Beferenco 
face of the instrument signed hy^the party to he charged; doctmrats 
whieh, when an agreement has to he made out from eorros- 
pon deuce, is seldom the case : it is sufficient if the instrument sufficient, 
refer to other documents (such as conditions of sale, previous 
letters, or, in fact, any other witings), which contain tlie 
terms (;•) ; and where the contract is to he found in a corres- 
pondence, as distinguished from a particular note or memo- 
randum formally signed, the whole of that which has passed 
between the parties must he taken into consideration {h). 


Such witiiigs, however, must he clearly referred to (/) ; If reference 
. ♦ is oleiir. 

and, unless their entire contents are to form part of the 
agreement, it must distinctly appear what is, and wliat is not, 
to he so included : e. g., where the signed uniting referred to 
such of the clauses contained in a specified paper as had heen 
read at a meeting between the parties, not stating ii^hwh had 
heen so read, it was held had for uncertainty («). 


It will he remarked W that in the last case, there was a Patent 

ambiguity 


{q) BkdeU V. 2 H. & M, 

CIO, rev. on other grounds, 1 Cb. 
117 ; and compare Smith v. If Jut- 
more^ 1 H. & M. 570 ; but see sect. 
1 1 of the Act. 

(r) Clinan v. r'ooAc, 1 Sch. & L. 22, 
33; AUtn v, Binncf, 3 Taim, 169; 
BokU V. Eutchmon^ 3 A. & E. 355 ; 
Imjtlmrp v. Bryant, 2 Bing. N. 0. 
735 ; Blayien v. Bnidbear, 12 Y. 471 ; 
Yerknder v. (W, T. & B. 357 ; 
llulyway v. Wharton, G 11. L. C. 
238, 257, per Lord Cranwortli ; cf. 
Beiree v. Corf, L. B. 9 Q. B. 210, 
where the documents, not being con- 
nected together, were held insuffi- 
cient to constitute an agreement; 
and Kronhim v, Johnson, 7 Oh. D, 


CO, where they were hold insufficient 
to constitute a declaration of trust. 

(s) Eu%eij v. JIornc-Bayne, 4 Ap. 
Ca. 311. 

(t) Boydell v. Drummond, 11 Ea. 
142; Boyce v. Greene, Bat. G08; 
Jacob Y. Kirl', 2 Mo. & B. 221 ; 
Tncc V. Gnjith, 1 B, M, & G-, 80 ; 
Bidyuay v, Wharton, supra; Eenc 
Talhi) Drainage Commmioners v. 
Dunhleg, 4 Oh. B. 1. 

(a) Brodie v. St. Baal, 1 Y. 326, 
333 ; SCO Clinan v. Coole, 1 Sch. &L, 
30 ; but see as to uncertainty whore 
there has been part performance, 
Vouillon V. States, 2 Jur. N. S. 846. 
{x} See 1 Sob. & L. 36. 
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* 


defect patent on tlie face of the agreement : the agreement 
itself, according to its own grammatical construction, raised 
the ^[uestion as to wliich of the clauses were intended : but, 
in the case of a mere imperfect reference to another instru- 
ment, parol evidence is admissible to ascertain its identity (y) ; 
so, parol evidence is admissible to explain the sense in which 
words, in themselves unintelligible, were nsed by the parties {%) ; 
or the peculiar meaning which local, professional, or trade 
usage has attached to particular expressions [a ) ; or to prove 
the existence, at the date of the agreement, of facts material 
to its construction (5). 

And it appears that, at least in the case of letters, there 
need not be any specific description of, nor even an eq)m^ 
reference to, the prior documents ; it will be sufficient if the 
Court he clearly satisfied that a reference was in fact in- 
tended, and of the identity of the instrument. 

Tor instance, where {c) A,, the OTOer of W. farm, on the 
5th July mote a note in the tliird person to B. informing 
him that 0. had made an offer for the fann, at a specified 
price, hut that, ii B. chose to have it at that price, 0. would 
decline the purchase in his favour; B., it was alleged, wrote 
a note in reply, accepting the offer, but such note was not 
forthcoming ; on the 11th July A. VTote to B., I have just 
received yours ; and am glad you have determined to pur- 
chase the W. farm : I will wuite to C. to infoiin him you 
have agreed to purchase the estate;^ —Sir William Grant, 
relying on the words “ determine” and “ agree,” as denoting 
an accept<ance by B, of a previous proposal by A., instead 
of, as might have been the case, an independent offer by B., 
considered that the letter of the 11th was sufficiently con- 
nected with the note of the 5th, to show that A. agreed to 

[y] See Cllnan v. Cooh^ 1 Scb. & (z) Sweet v, lee^ 3 Man. & Gr. 

I/. 83; Saimdemn v* Jaeksotij 2 B. 452. 

& B.' 238 ; and see Jachon v. Oy- (a) lost, p. 1090 et sey. 
hnd 0 \ 2 H. & M. 465, 472 ; Boklow {h) Monro v. Tmjlor, 8 Ha. 56. 

v. SeiymoWf 17 0. B. N. S. 107 ; (<*) JFestern y. Himelly 3 V. & B, 

Mdyway y. Wharton^ 6 H* B. C. 238. 187. 
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sell upon the terns of that note : and specific perfomance 

was decreed accordingly. — — _ 

Soj upon a sale of goods, a subsequent letter written by 
the purchaser, and containing the following expressions, 

“The tobacco I want immediately forwarded; I likewise 
want the invoice of the rice and other tobacco,’’ was held to 
be sufiicieiitly connected mth the previous entries of sale of 
the articles in the vendor’s order book {d). 

So, a letter from the purchaser’s solicitor to the vendor’s 
solicitor, merely headed with the names of their respective 
clients, and undertaldng personally to settle the purchase in 
two months, if that would be satisfactory, has been held to 
be a contract binding the solicitor (c). 


But where the plaintifl in a bill for the specific per- 
formance of an alleged parol contract to take a lease of a 
house relied on a letter written by the defendant, in which 
the latter agreed to take the house for seven years on 
specified terms, but did not fix any* date for the com- 
mencement of the lease, and on another letter written by 
the defendant, in which the date of commencement was 
supplied and further terms were added to which the plaintifl 
did not agree, it was held that there was no memorandum 
sufficient to satisfy the statute (/j. 


{(() Alhi Y. JBennd^ 3 TauB, 169; 
and see Morgan v. 1 S. & G. 

101 ; ef. Farcer, Coif, L.E. 9 Q. B. 
210 ; and Matthews r. Faxter, 28 L. 
T. 669 ; and as to conBecting obo 
letter with, another, although there 
is no express reference, Terlander v. 
Codd, T, & R. 352 ; Greener. Cramer^ 
2 Con. & L. 64; SUimerr, M^FomU^ 
2 Be G. & S. 265 ; Hamilton r. 
Terry, 11 0. B. 954 ; Almh v. FeUy, 
4 E. & B. 660 ; Warner v. Willing- 
ion, 3 Br. 523 ; Wood r. IScai fh, 2 K, 
& J. 33 ; Faumann r. James, 3 Ch. 
508 ; long y. Millar, 4 0. P. D. 450 ; 
Slmrdlow Y. Cottmll, 20 Ch. B. 90 ; 


but see Sleltmi r. Ook, 1 B. & J, 
587. 

{e) Towers r. Fowler, 4 E. ^ B. 51 L 
(/) Mesham r. Selby, 7 Ch.406; 
and see Marshall r. Ferridge, 19 Oh. 
B. 233 ; ovomiliiig Jaepws v. Millar, 
6 Ch. B. 163. Bee also Foek Fort- 
land Co. r. Wilson, 62 L. J. Oh. 214; 
Wyser. Fussell, 11 L. B. Ir. 173; 
IVhte Y. MMaJmi, 18 L. B. Ir. 460. 
But it is SBfiioient, if the date of 
commenoemeBt can be 0100 x 17 made 
out from the documents, Fhclan r. 
Tedcastk, 15 L. B. Ir. 169 ; i. <?, the 
documents forming the contract, 
Wood Y. Aylimrd, 57 L. T. 54, 
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Chap. VI. So, also, a reference in a signed document to “ tlie agree- 
ment wliicli yonr client alleges lie lias entered into” has 
been hold insuffieient (ij) ; so, too, a letter signed hj the 
party to be charged, and containing the following passage, 
“ Pre\iou 5 ly to paying the amount (then followed an illegible 
word) for tithes and glebe, it would bo advisable to have 
some infonnation as to title so, too, a letter from an alleged 
pnrehaser inclosing and refciring to a draft conveyance 
which recited that he had agreed to purchase land (/<). 

Testa of In cascs of correspondence the difficulty generally is, to 
determine whether there has been a concluded agreement or 
merely a treaty (0; ab to wliicli the following rule seems 
dediicitle from the authorities. 

It must If the original offer leave notlilng uncertain on the face of 

olc^anicces- it (i)? and he met hy a simple acceptance, the treaty is, of 
partied to^L concluded; hut if the original offer leave anything 

same terms, ])o settled hy fiitui’C arrangement, it is merely a proposal 
to enter into an agreement (/) : so if the reply he either 
more or less than a simple acceptance, the variation must he 
acceded to hy the original proposer; or there is no agree- 
ment (m) : and this state of things will continue, until there 
is, upon the face of the coTOspondence, a clear accession on 
both sides to one and the same set of terms ” (a). 

([/} JiicUonv. 0{/knde>, 2 H. & M. r. llmilmg^ 52 L, T. 126. 

465; see, too, Slelton v. 1 (m) Ihlkni v. Epe, 2 S. & S. 

D. & J. 587, and anti, p. 252. 194 , v. Smman, 9 B. & C. 

(Ji) 2£nndai/ y. 13 Cli. D. 569, i/>//2f«K7v.i?«?i^n,23L.T.O.S, 
855. 68 , Ball v. B? idges, 22 W. B. 552. 

(t) See Suddleslon t. Bimm, 11 [n) ThinmY.BIaclman^lOollZll; 

V. 583, 591 ; Struifoid t. BosiioHli, and see (%wl€ij t. Watts, 17 Jur. 172; 

2 V. & B. 341, 315 ; Qgilvie y. FoU CkneWjY, Fulhr, 13 C. B. 122 , and 

jamk, 3 Mer. 53 ; Archer v. Bagms, as to an immaterial addition to an 
6 Ex. 625. acceptance, CUie y, Beaumont, 1 De 

{1) Sonegman v. Marrgat, OH. <3r. & S. 397 ; GMms v. Xorth East 
L- C. 112. Metiopohtan Asghm Fist) id, 11 B. 1. 

(1) Chimoeh v. Marchoms of Big, As to a special acceptance required 
4 D. J. & S. 638 ; Bummem v. by the terms of the oiiginai offer, 
Bohns, 3 B. J. & S. 88; Wood v, seeBoys v. 6Mad. 316, Tag- 
MiigUg, 5 D. M. & G-. 41 ; Goodall lor v. Podmgton, 7 D. M. & G. 328. 
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Wliore, liowoverj lliore is a wm])lo aocoptaiif'o of an offer 
to pincliasCj aoeoiiipaniofl hj a f^tatoniont tliat tlie aieeptor 
desire*) that the arrangement should be put info some more 
formal teniis, tlie mere roft‘ren(*e to such a proposal will not 
prevent the CVmrt from enforcing the final agrotauent so 
arrived at (c>). Ihit if tlie stipulation as to a fonual (-on tract 
is a term of tlie assent, leaving it open to the ae(‘eptor or liis 
soli(-itor to qualify the assent hy special conditions (vhich is 
always a cpiestioii of construction), then until those eouditions 
are accepted, there is no final agreement, siuh as the Coimt 
will enforce ( p). Tims, whore the vendors of land, in a letter 
acknowledging the receipt of an offer to pmxiiase, wrote as 
fifilows to the intending purchasers, ‘‘ Which offer we accept, 
and now hand you two copies of conditions of sale which wo 
have signed. We will thank you to sign same and return 
one of the copies to us,” and the eouditions were of a special 
character, which the purchasers refused to assent to, it was 
held that the accei)tanee was simply conditional, and a 
demurrer to the vendor^s bill for specific performaiiee was 
allowed (y). So, where an intending lessee, in reply to a 
letter from house-agents furnibhing particulars and forms of 


The most recent authorities lay- 
down the proposition in the text in 
veiy clear terms. See in particular 
JImei/ y. Jloni^Nync^ 4 Ap. Ca, 
311; May v. 20 Ch. JD. 

70f5 ; Bnen v, Siiainm, 1 L. E. Ir. 
135; Dyas v. Htafoid, 9 L. E. Ir. 
520 ; IMlu V. Adtlmn^ 52 L. J. Gh. 
80. These cases emphasise the rule 
that the whole coriespondence must 
be looked at. ‘‘Yon must not at 
one particular time draw a line and 
say, ‘ We will look at the letters up 
to this point and find in them a 
contract or not, but wo will look at 
nothing beyond.’ ’ ’ Per Lord Cairns, 
4Ap. Ca. 316. 

[o) Ttr Sir G. Jessol, M. E. in 
CrohUiy V. Maycod^ 18 Eq_. 180, 181 ; 
and see judgment of Lord Westbury 
in CJiinnod v. Marchioness of Bly^ 4 


D. J. & S. 645; BonneiuUy.Jenlinsj 
8 Cli. D. 70, and Rossitir v. Mihi, 
3 Ap. Ca. 1138, JEadie v. Addison, 
62 L. J. Ch. 80. In Moaer v. 
Wider, L, E. G C. P. 120, a case 
coming within this class, a contract 
containing unreasonable stipulations 
having been tendered to the pur- 
chaser, and the vendor having lo- 
sold on the refusal of the purchaser 
to execute this contract, the latter 
was hold to he entitled to recover 
his deposit. 

{p) Wm V. BkU, 7 Ch. D. 32; 
llawhsxioith v. Chapy, 54 L. T. 
72. 

(^/) Cxossley v. Maycod, 18 Eep 
180 ; Bushdl V. Tocoek, 53 L. T. 860 ; 
and see cases cited in note {n) ; and 
Ridyway v. Wharton, 6 H. L. 0. 264, 
288, 306, 
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two residences, wrote, I have decided on letting No. 22, 
Belgrave-road, and hawe spoken to my agent, Mr. 0., of, &c., 
who will arrange matters with yon, if yon will pnt yourselves 
in communication with liim it was held that there was no 
contract (r) ; so, where the agreement was to take a lease, 
^‘fenkject to the preparation and approval of a formal 
contract’’ (s). 

An offer in writing may he accepted hy parol, or hy the 
acts of the other party; and if the proposal in -writing is 
signed hy the party to he charged, and there is a parol 
acceptance hy the party to whom it is made, thero is a suffi- 
cient memorandum within the 4th section of the Statute 
of Frauds (/). 

It has keen held that conditions of sale used at the putting 
up of an estate hy auction, cannot he considered as impliedly 
incorporated with an unconditional offer hy letter to purchase 
the property, subsequently made hy a person who attended 
the auction (f() ; hut the case is different, for the purpose of 
defence in Equity, where the parol negotiation has proceeded 
upon the footing of the conditions (i*). 

'Where the defendant wrote at the foot of an agreement 
for an underlease, I have no objection to this agreement 
supposing that there is nothing unusual in Sir E.’s (the 
ground landlord) leases, which I presume there is not;” and 
then, before the agreement witli this variation had keen 


(?) Sknky v. DoudesiaU^ L, E. 
10 C. P. 102. 

(^) Wwn V. Bull, 7 Oil. D. 29; 
Ilauhmio} th v. 54 L. T. 72 , 
and see Eamy r. Bnneipal of Bm- 
na?(Bs Imi, 60 L. J. Cli. 750 ; and 
Yah of 1st aih Colhvj Co. v. Tumss, 
45 L. J. Cli. 276. An agreement 
to pnrebase on a formal contract” 
being signed by the purchaser 
“whoa prepared” by the vendor’s 
solicitor, and “when approved” by 


the pui chaser’s solicitor, cannot be 
enforced unless the approval be 
withheld unreasonably and maid 
fid(, Ba?tktt V. Gteenc, 30 L. T. 
653 , Sudson v. Bud, 7 Ch. E. 683. 

(i) Bms V. Bid^sluj, L. E. 1 Ex. 
342, and see Wa?ne? v. Wilhngton, 
3 Er. 523. 

(k) Cotvhij V. JFatts, 17 Jur. 172. 
(t) See Ogikie v. loljmk, 3 Mer. 
53. 
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acceded to "by tlie other party, withdrew his offer ; and it 
was contended that, inasmuch as the covenants were usual, 
he still remained hound; Sir J. Wigrani, V.-C., admitting 
that a case might exist iif which the distinction between the 
original and altered agreement must be treated as plainly 
nugatory, held, that the case before him could not be con- 
sidered as of that character, merely because the Court might, 
upon argument, decide that the covenants were not unusual {(/) . 


Chap. TI. 
Sect. 3. 


lu the recent ease of ILmey v. Eorne-Pai/ne (z)^ it was Approval of 
held by the Ooimt of Appeal, in accordance with the opinion Serij^soH- 
expressed by Fry, J., in Hudson v. Bud (a), that a contract 
to purchase “ subject to the approval of the title by the 
purchaser’s solicitors,” was conditional on such approval ; but 
on appeal to the House of Lords, Lord Cairns was of a 
difierent opinion, although the case was not decided upon this 
point (&). 

For, it may be observed, that an original of er, or, it is con- Offer may 
ceived, any subsequent proposal which dogs not amount to a drawn hefore 
simple acceptance of the terms of the other party, may be 
withdrawn or varied (c) at any time before it is accepted ; 
even although a time be named for its acceptance (rf) ; and it 
is revoked by the death or bankruptcy of the proposer before 
acceiiance (c) ; and that, if rejected, either by an express If rejected, 
refusal, whether mitten or verbal (/), or a proposed variation to^beMiSg, 


(y) V, Jtfiues, 7 Ha. 410; 
irmmr v. W%llmgton^ 3 Hr. 523, 
wLere the completion of tbo contiaot 
■was subject to references being satis- 
factory; 8mith Y. 2 0, B. 

H. S. 67. 

(s) 8 Oil. H. 670. 

(a) 7 Ch. D. 683. 

[h) 4 Ap. Ca. 311. 

(c) lloneymm y, Marryat^ 6 H. L. 
0. 112; OJmmoel y. MmcJmnei>s of 
Mf/, 4 D. G. J. & S. 615, 

{(1) EouUdye Y. Giunt, 4 Bmg. 
653 ; Martin v. MUM!, 2 J. & 'W. 


428; Ltica^ Y. lanie^ 7 Ha. 410; 
Duhnm v. 3)odi% 2 Cb. H. 463; 
see anddibtinguibh Jhamoni v. Siam- 
mm, 28 W. E 180, wbero tliere was 
an unequiyocal acceptance of tbo 
ofe, accompanied by the appoint- 
ment of a time for signing the con- 
tract. 

(g) MeyncU v. 8wie$s, 3 S. & G. 

101 . 

(/) Sheffield Caul Co. y. Sheffield 
B. Co., 3 E. 0. 121 ; Eoneynwn y. 
Mariyat, supiL 



268 


THE AGREEMENT. 


Chap. VI. 
Sect. 3. 


Must be 

accepted 

■within 

reasonable 

time. 


Parol evidence 
admissible to 
prove that the 
agreement 
was con- 
ditional, 


Memorandum 

binds, 

although 

sent as 

instructions 

for formal 

agreement. 


either as to time for giving possession, or price, or payment 
of deposit, or it is conceived, in any other particular, it at 
once ceases to "be binding {g ) : and the acceptance of an offer 
must he given -vithin a reasonable time (//) : if, however, a 
person make an offer by post, be cannot retract it, if the 
other party, before receiving any notice of withdrawal, return 
an immediate acceptance (/). But formal notice of mth- 
drawal is not necessary; it is sufficient if the person to 
whom it is made has actual knowledge that the person 
who made it has done some act inconsistent with the 
continuance of the offer, such as selling the property to 
a third person (A). 

Althougli where an agreement is signed ({ninw contrahendi^ 
parol evidence is not admissihle to vary its terms, yet such 
evidence may he admitted to show that the signature was 
merely conditional, and that the agreement was intended to 
operate only on the happening of certain contingencies (/). 


A wilting which is signed hy either party, and is perfect 
as respects the terms of the contract, will not he considered 
otherwise than final from the mere fact of its having, with 
the consent of the other party, been sent to a solicitor as 
instructions for the lueparation of a more formal instru- 


ment {m). 

[(j) Mutled^e^, Grants 4 Bing. 053 ; 
Ei/dey, W)ench^ 3 B. 334 ; Thoinhiog 

V. Bad, 1 Y. & 0. 0. 0. 554. 

(//) Kennedy v. Lee, 3 Mer. 454 ; 
Thonihunj v. Beml, 1 T. & C. C. 0. 
554, 663 ; Williams v. Williams, 17 
B. 213 ; and &oe Bowers v. Fowhr, 4 
E. & B. 519; Mcymll v. Surtees, 3 

a & G. 101. 

(i) See Bmlop v. Ely gins, 1 H, 
L. 0. 400 ; Fotter y. Smiders, 6 Ha. 
1 ; EomeJiold Accident Co, y. Grant, 
4 Ex. E. 216 ; as to offer by tele- 
gram, see Quenerdumne y. Cole, 32 

W. R. 185. 


(/i) BicUnson v. JDodd^, 2 Ch. D. 
463 ; and cf. Stevenson v. IlcZean, 5 
Q. B. D, 346 ; Byrne y. Van Tien- 
him Co,, 5 0. P. B. 344. 

(/) Byni V. Campbell, 6 E. & B. 
370; Wale v. Earrop, 7 Jur. N. S. 
710. 

(m) loivle y. Fneman, 9 V. 354; 
Morgan y. Eolford, 1 S. & G. 101. 
See Gibbins v. E. F. Metr, Asylum, 
11 B. 1 ; Card v. Laffray, 2 Sob. & 
L. 374 ; and see judgment in Crossky 
y. Maymh, 18 Eq, 180 ; Mxdgway v. 
Wharton, 6 H. L. 0. 238, 264, 288, 
306. 
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Any eiTor, obviously clerical, in ail agi’cement, 'svill bo Chap. Vl. 
corrected by the Courts («) . 

Olericai 

error. 

(4.) As to the Signature, Section L 

It has been long settled that a party signing an agreement 4® 
is prima facie bound by it, altliougli it be not signed by tlie 
other party (e) ; but if only one be bound, he may, it would 
appear, rerpiire the other to signify in writing his assent to or sufficiont. 
dissent from the contract ; and unless this be acceded to, he Otlier party 
may himself rescind it (/;) ; and endence is admissible to 
show that an agent intended to sign in his own right as well 
as on behalf of his principal, proyided that it does not actually 
contradict the document [q), 

A signature printed, or stamped, instead of written, or by Wliat 
initials, may be binding (r) ; but a mere description, althougli suificieiT. 
it satisfactorily identify the party, c.y., “your affectionate 
mother,^’ subscribed to a letter addressed to the son, with his 
name and address in full, has been held insufficient (.s*). 

111 a late case, where there was a written oifor to purchase, Signature to 
to wMeh the vendor replied hy telegram “your offer for the for telegram. 
L. estate is accepted,” it was considered hy the Court, though 
it was nut necessary to decide the iwint, that the signature 
of the vendor to the instraetions for the telegram was a 
sufficient signature witliin the statute (/). 


[}() See IViJm y. IVilm^ 5 H. L. 
C. 40 ; miTt V. Talk, 2 D, M, & a. 
300. 

(d) 8eton v. 7 Y. 265 ; 2 Wli. 
k T. L. 0. ; i\dd V. Mand, 1 D. & 
WiiL 37 ; Sug. 120 ; Imjtharp y. 

2 Bing. N. C. 735 ; Fowk y. 
Imman, 9 Y. 354 ; IFedon y. Fimellj 
3 Y. & B. 187, 192 ; Ouviy, Thomas, 
3 M. & K 353. 

{p) Mmtm V. Mitchell, 2 J. & W. 
428 ; see Lord Ormond y. Anderm, 
2 B. & B. 371 ; and Wdhium y. 


Wilhmm, 17 B, 213, 210. 

[q) Young Y, Schuler, 11 Q, B. D. 
651. 

(/) Bamdo'son v. Jadson, 2 B. & 
P, 238 ; SclmadiY y. Korns, 2 M. & 
S. 28G ; Thilhmre v. Bamj, 1 Camp. 
513 ; SimtY.Lcc, 3 Man. & Q. 452; 
and Bee Blore y. Sutton, 3 Mer. 245 ; 
Tourret v. Otijops, 48 L. J. OK. 567. 

(s) Sclhg y. Sdhp, 3 Mer. 2 ; and 
see Sklton v. Cok, 1 B. & J. 587. 

{t) Godwin Y. Franck, L. K. 5 
0. P. 29 ), 
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And it appears that an agreement is not the less binding 
hy reason of the alterations and signature being in pencil 
instead of ink (ti). 

And a signature in the name of an agent will hind the 
principal if the agency he established {x) ; and the alleged 
agent might, even before the Evidence Act (y), he examined 
either to prove {z) or disprove the agency ; hut if his evidence 
go to impeach the validity of the authority under which he 
has professed to act, it will he received with the most anxious 
jealousy {a). 

The signature to formal agreements, is of course usually 
found at the end of the document ; hut the statute requires 
only a signing and not a siihscrihing; and the signatuin may, 
as in the case of a letter or agreement in the thhd person, he 
inserted in the beginning or any other part of the instrument, 
if inserted so as, in efiect, to authenticate the entire document, 
and not to he exclusively aj)plicahle to particular portions [h ) ; 
or, in other words, if it he so placed as to show that it was 
intended to relate tS, and that it does in fact relate to, every 
part of the instrument {c ) ; and this according to some autho- 
rities, although, in the case of an agreement in the third 
person, a place he left for signature at the bottom, in the 
usual way (d) : however, in a case, where the agreement 
contained the names of the parties in the commencement, 
and concluded with the words, as witness our hands,” -with- 
out being followed hy any name or signatoe, the Court took 


(?i) Zuem V. James, 7 Ha. 410 ; 
Gianj T. Jlipic, 5 B. & C. 234. 

(a;) Whte v. Tmtor, 4 Taim. .209 ; 
Keniiorihj y. Schofeld, 2 B. & 0. 
945. 

(y) 14 & 15 Y. c. 99. 

(s) See Marston v. JRoe, 8 A. & E. 
30 ; and Long r. Milkr, 4 0. P. D. 
450. 

{a) Emard v. BraithwaiU, 1 Y. & 
B. 202, 209. 


(5) Saunderson y. Jachon, 2 B. & 
P. 238 ; Morison y. Tumour, 18 Y. 
175; Western v. Mussell, 3 Y. & B. 
187 ; Og^lm v. FoJJamk, 3 Mer, 53 ; 
Trope) t V. Tarlio', 1 E. & M. 625; 
Bkahley y. Sinith, 11 Si. 150; Lohh 
r. Stanley, 6 Q. B. 674 ; Stokes v. 
Moore, 1 Cox, 219 ; Sng. 135. 

(<;) Per Lord Westbiiry, in Catm 
y. Gaion, 2 H. L. 143. 

{d) Saunderson v. Jachon, 2 B. & 
P. 239. 
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a more common-sense of the question, and lield that Chap. VL 
there tos no sufficient signature (c) ; so, where A., intending — 
to niaity B,, wrote a paper eommeneiiig thus, “ In thf3 event Where the 
of a maiiiage between the undemientioned parties, the fol- inserted in 
lowing conditions, as a basis for a marriage settlement, are theagrL-^ 
mutually agreed upon ; and then followed the terms of a 
proposed settlement, but the name of neither party was 
signed to the memorandum, it W'as rightly held that A.^b 
name, oceuiTing in jiarticular portions of the instrument, 
could not, by force of tbe words “ undermentioned parties 
be fastened on to the introductory words, so as to constitute 
a sufficient signature (/). The purchaser’s signature on the 
back of the printed particulars (y), or in a column left hlaiik 
in them for that purpose, may be sufficient (A), 

And although a principal or his agent sign merely as a Party hound 
witness, he may be bound, if the signature amount to an as witnmT 
acknowledgment of the existence of the agreement; c.g.^ 

“witness A. B.” (^) : but where a person, whose formal sig- but not as 
nature would have bound the vendor, merely attested the 
execution of the agreement by tbe purclmser, this was held to 
be insufficient (/i*). The question whether a person has signed 
his name, and if kSo for what purpose, is one of evidence, and 
any evidence which does not contradict the docimient is 
admissible (/). 

The wTitten approval by a professional agent, of a draft Approval of 
agreement, or of the draft conveyance which recites the agree- 

[e) Uukit V. 3 Man. & [h) £)wmrmn v. 2 Taun. 

G. 743; IMtH v. Turner, 4 Sc. 38. 

H. E. 486 ; cf. 11 v. Tart, 28 L. J. (0 WelfordY. Biazhij, 3 Atk. 604 ; 

Q,B. 17 a. Coles V. TneotUd, 9 V. 234, 261 ; 

(/) Caton V. Caton, L. E. 2 H. L. m Symom v. Bymons, 6 Mad. 207. 

127 . W Goshll V. Archer, 2 A. & E. 

(^) See and consider Eodgson t. 500. As to whether attesting the 

le Bret, 1 Camp. 233 ; Tkilhmm execution of a deed is itself notice, 

Y. B&rnj, iUd. 618; and as to bought see Sug. 780, 781. 

and sold goods, Goom v. Jflah, 6 (/) Young y, ddmler, U ft. B, B. 

B. & 0. 117 ; and BmwrigU v. 051 ; Bgas y. Stafford, 9 L. E. Ir. 

Aickikid, 17 Q. B. 124, where the 520 ; Smith t. Vekter, 3 Ch.B. 49. 
earlier cases are reviewed. 
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conveyance, 

whether 

sufficient. 


meiit, will, it would seem, be iusulficient [m ] , the signing being 
alio tnluiiic; this, however, was much (questioned in another 
case {n), which was eventually decided on a collateral point : 
but in a later case, the wiitten approval oi the draft convey- 
ance by the professional agent, was held insufficient, there 
being no proof that he had his client’s authority to sign an 
agreement (o) : the effect of a similar api)roval of a draft 
agreement by one of the parties, is more doubtful {p ) : it was 
held sufficient in a modem case, in which, however, the 
earlier authorities do not appear to have been cited (j). The 
circumstance of the party signing such approval being in the 
legal profession would, it is conceived, be unfavourable to the 
sufficiency of the signature. The alteration of the draft 
conveyance by one of the parties has been held insufficient : 
upon the case (r) as reported, it does not appear that the 
alterations comqmsed the name of tho q)arty making them ; 
and the only ground for contending for the sufficiency of the 
instrument would be, that, by making the alteration, he had 
adopted such part of the draft, including tlie name, as he had 
left unaltered. In liM v. Potter there was a similar 
decision, where the ^entire conveyance had been written by 
the defendant ; but it does not appear whether the convey- 
ance recited the agreement, although such, probably, was the 
case. Where the draft of a lease had, in pursuance of a parol 
agreement, been forwarded to the intended lessee for perusal, 
and he indorsed and signed a memorandum uyon it, recquest- 
ing the lessor to endeavour to relet the promises, as it would 
be inconvenient for him (the lessee) to q)erform his agreement, 
this was held to be sulEcient (if). 


{ni) See Sug 140 ; Ladt/ Tliynne v. 
IM of Glengdl, 2 H. L. 0. 131 ; 
Lo) d Toumluml v. Bi'>hop ofXoi u icJi, 

1 Eop. n. & W. 308, II. ; J&dson v. 
Ogknda , 2 H. & M. 472 , Smith \\ 
JFekter, mpnl. 

(;i) Thoinhmyv. BenJl^ 1 Y. & C. 
C. C. 554; and see (Jmd v. Jap ay, 

2 ScL & L. 374. 

(o) FontiTY, Fouknd, 7H. &N. 
103. 

(/) See Sug, HI; Doe v. JW- 


yuph, 4 C. & P. 312; Failcr v. 
Smith, 1 Coll. 008 ; and compare 
Shipjjey V. Feimon, 5 Esp. 190. 

[q) Fohgm v. Mm tin, 16 B. 580. 
(;) Saukins v. Eolnm, 1 P. W. 
770 , see SioIwiY. Moore, 1 Cox, 219. 
[s) 1 P. Wms. 771. 

[f) Sliippa/ v. Feiimn, 5 Esp. 
190, and see Gnag v. Flliott, 15 L. E. 
Ir. 257, where there was a letter 
complaining’ of delay in engrossing 
the draft conveyance. 
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A contract Tby a corporation aggregate mii&t, as a general 
rule («.), T)e under tlieir cominon seal (a?) : but, by the Com- 
panies Clauses Consolidation Act, 1843, any contract entered 
into on belialf of a company coming mtliin the provisions of 
the Act, and 'wlieli, if made between private persons, would 
resume to be in writing, and to bo signed by tlio parties to 
be charged therewith, may be ma(lc, varied, or diseliargod in 
writing, signed by any two of tlio directors {i/) : and tlie 
same rules which apply to an original contract apply to any 
variation or alteration of it (z). In cases which fall vithin 
the general rule, the omission of the common seal precludes 
the company, while the contract is still executory, from suing, 
as it relieves them from being sued, upon it (a). In one 
case (i), it was hold that where the unsealed contract is of 
such a nature as to ho specifically enforceahlo in E(iuhy, and 
there has been part performance under circumstances which 
render the eq^uitahle doctrine of part performance applicable, 
specific performance may ho enforced against the corporation. 
But this principle, though subsequently recognized by the 
Court below in Hunt v. The Wimbledon Local Board (c), was 
doubted in the Court of Appeal (d ) ; efud it is conceived not 


{u) The exceptions to the rule 
are, in the case of corporations 
generally, contracts of trivial im- 
portance, of great urgency, and of 
constant recurrence; see Mmdmon 
V. Amtrahan H. M. S. iV. Co.j 5 
E. & B. 409 ; Mcitjor of Ludloio v. 
Chmlton^ 6 M. W. 815 ; Wells v. 
Kwffsfon-upon^IIiiUy L. R. 10 C. P. 
402 : and in the case of tradmy cor- 
porations, contracts entered into hy 
such corporations for effecting the 
purposes for which such corpora- 
tions wereincorpoiated ; mQ Beverley 
V. Lincoln Gas Co,^ 6 A. & E. 829 ; 
South of Ireland Colliery Co, v. 
Waddle, L. R. 4 0. P. 617 ; Emit v. 
Wmhledon Local Board, 4 0. P. B. 
48. See also Touny v. Mayor of 
Leamington, 8 Ap. Ca. 517. 

(.r) See Mayor of Ludlow v. 
Charlton, 6 M. & ’W. 815 ; Cope v. 
Thames Eaven Co., 3 Ex. 841 ; Biggie 
B. VOL. I. 


T. London and Blaehoall B. Co., 5 Ex. 
442; Eomersham v. Woliukmnpton 
WaternorU Co., 6 Ex. 137 ; laelson 
v. E. W. B. Co., 1 H. & Tw. 75 ; 
Mayor of Kulderminster v. Eai dw%eh, 
L. R. 9 Ex. 13; Austin v. Guar^ 
dians of Bethnal Gtecn, L. R, 9 0. P. 
91. 

(y) 8 V. c, 16, s. 97 ; see Lowe v. 
L. E. W. B. Co., 18 a. B. 632. 
See 19 & 20 Y. c. 47, s. 41; and 
see now as to companies under the 
Companies Act, 1867, 30 & 31 Y. 
c. 131, s. 37 ; and vide ante, p. 219. 

( 2 ) Williams Y. Chester B. Co,, 15 
Jur. 828. 

(«) Governor of Copper Miners r. 
Fox, 16 Q. B. 229. 

(1) Ciook V. Corp. of Seaford, 6 Ch. 
551 ; and see p. 1139. 

(c) 3 C. P. D. 208, 214. 

{d) 4 C. P. D. 48. 

T 
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.. . 0.0^ • for the doctrine of part performance only 

without ^o^tract between the 

allows evi eno contract, or 

^"’^'lir’Xch is an absolute nullity (c). Apparently, a 
a contrac 1^^ presumed when 

contract under se^ w^m^a^F^ ^ 

tire made'liable at law for use aud occupa- 

W/) It seem to follow from this that ereu where 
, ■ ' .TT^ress coutract wHeh is a uullity for want of a 

'^»dfte®rpomSoBtael*eEata»»lmtoil,tWm«y 
te U «. cn BBJ -t»t wtol ft. rfl imlj. 

Li„M ta l«« ‘ *"f “”8 "‘J 

ft, MforfoB h« . rigM to -torn. ^ (j). 

Pnt 11* dootrmo ctaly «PP>i“ 

ftoBgii it ~y I.® *“ " *“ ®”“® " 

fires the corporation. 

w, m»T ieto “i*®"®- “ 

ft . m.terial jort of . -wntte. *1 ft. 

l,Jmi of ft® otta'pofty. ““J’ '*• ”8'''" 

:rl U. P-y ft®. — « (W 

.IterfoB m* “ift “®“®“‘ “ 

i, trldml »! "“4 ft ®’>ft'”“ *'“®“ ’'5' “ 

^.a^nnl dg»*to.. ®ift«® ^ 

.perns to he not absolutely ueeessa,ry: m fact, 

1™ been held that a memorandum written across the 
face' of the signed agreement, aud coii-ectiug an error m 
Jne of its terms, hinds the writer al&ough he do not sign 


(f) Be&Stitamr.Rositer, 11 Q-B- 

D 123, 132. B’ 

n. (7); ’and jJMi, P-1138. 

(/) Rnlmj T. B. ^ S- R- ^“->2 
1. J. Ex. 117 ; ^0^^ ^ 

M. Co., 18 Q,. B. 632. 

{„] ^malBniaUml'r.'Bnrqmii, 

6 E. & B. 327 , Ma’hmtj v. S<at 

JA7j/orfft.,L.E.7H.L.8G9. 

{}{] Peiull r. Bmft, 15 Ba- 2a , 

Ilandmi . Cooper, 


Molhtt Y. Tach)h)tli^ 5 C. B. 181 ; 
as to tke effect of fillmg up the 
blanks in a deed after execution by 
one of tko parties, see Adi>etts y. 
Him, 33 B. 52. As to tbe admissi- 
bility of sneb an altered contract to 
show ivbat tbe terms were, see Mrl 
of Falmouth y, Fohts, 9 M. & W. 
469 ; Fattinson y. Luelley, L. B- 10 
Ex. 330. 
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it ; and that tlie agreement tlms corrected is valid under the Chap. vi. 
Statute of Frauds (e). — — 

(5.) .is io the stamps. Section 6. 

Tlie agreement, if under seal, is a deed, and chargeaHe As to the 
with duty as such {k ) ; if not tinder seal, and if the subject- 
matter do not appear to he of the tahio of £5 (/), no duty onag:i’ee- 
is payable; and if, on a sale by auftion, the same person 
buy several lots, a distinct contract arises for each lot ; and 
whatever may bo the aggregate amount, no stamp is re- 
quired for any lot which separately sells for less than £5 (m). 

Supposing the purchase-money to exceed £5, a Gcf. stamp 
only is payable {n) ; this may, without payment of a penalty, 
be affixed within fourteen days after execution ; after that 
time a £10 penalty becomes payable (o). The duty may be 
denoted by an adliesive stamp, winch is to bo cancelled by 
the person by whom the agreement is first executed (p). 

A contract by the trustee of a bankrupt for the sale of Oases of 
his real estate, is exempt from stamp duty {q) ; as, also, are 
agreements under the Acts for promoting the residences of 
the Parocliial Clergy, the Church Building, Poor Law, Tithe 
Commutation, and Commons Inclosure Acts, and agreements 
entered into by the Commissioners of Woods and Forests (r). 

Whether a rGcei})t for purchase-money, unless duly stamped 
as such, is admissible as evidence of the contract, has been 
the subject of conflicting decisions (s). 

There must, in general, he distinct stamps for each distinct Several 
agreement or contract ; upon this principle, wdiore a person 

(j) Bind Y. Gompot, 7 Ex. 862. furtlicr progressive duty for every 

(1) See Boimon v. Biyhoiigh^ 6 cutire quantity of 1,0 SO words above 
T.B. 317. tliofir&t2,iG0. 

(/) See Mihmd v. Gale, 4 Ex. (a) See 33 & 34 Y. o, 97, s. 15. 

816, and 33 & 3i V. c. 97, Soiled. [p] Xhi, s. 36, 

{m) Bnwierm v. Eeeh^, 2 Taun, (q) 46 & 47 Y. c. 52, s. 144. 

38 , Boots V. Bord J)oi mer, 4 B. & Ad. (?) See Tilsley, 531 ct Siq. 

77, m,mio%QQi%,B^gg-^JVhsl%,}g, (s) Lvam v. hoGwo, 2 M. k G. 

14 0. B. 195. 319 ; S, C., contx), 1 D. M. & G. 

{n) 33 & 34 Y. c. 97 ; cf. 23 Y. 572 , and see and consider JDiploch 
c. 15, under wliicli there was a v. Mmmond, 5 D. M. & G. 320. 

t2 
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purcliases several lots at an auction, tlie agreement must bear 
a stamp in respect of eacli lot for wliicli the purohase-money 
exceeds £5 (f). Upon a purcliase from persons having 
separate interests in an estate (e. y., tenants in common, or 
tenant for life and remainderman), the agreement, if so 
worded as to be a contract for the entire estate, would seem 
to be subject only to single duty ; but if, on the contrary, it 
were so worded as to amount to separate contracts with the 
several vendors for their separate interests in the property, so 
as to give to each vendor a right to enforce the agreement in 
respect of his own particnlar interest, it is conceived that 
separate stamps would be requisite. 


If the agreement he not stamped, and be subsequently 
lost, or oven destroyed by the fraudulent act of the party 
chai'geable tliereon, a Court of Equity can give no relief 
unless the plaintiff can procure a copy ; the defendant, if he 
have a copy, will he ordered to produce it for the purpose of 
its being stamped (u ) ; and it appears that a copy may be 
made from recollection, if the -witnesses can swear to the 
precise terms, and hot merely the general tenor of the 
instrument (j:) : and the Courts will, in tlie absence of 
cireiimstances inducing a supposition to the contrary, pre- 
sume that a lost instniment was duly stamped (y) ; or that 
obliterated stamps were of the right amount (z) : and they 
have now power to admit unstamped or insufBciently 
stamped instruments in evidence upon pajment in Court of 
the deficient stamp duty, a penalty of £10, and a faidlier sum 
of £1. And if the agreement is admitted by the answer, the 
want of a stamp is immaterial (5), 


(t) See James v. S/mr, 1 Stark. 
426, WatUng v. Jloniood^ 12 Jur. 
48. But a lease is not subject to an 
agreement stamp, in respect of it 
roservmg an option of pnrcbase to 
tbe lessee; Worthington y. Warring^ 
ion, 6 C. B. 635. 

{u) See Folds y. Fieeman, Sug. 
144 ; BousfieU v. Godfrey^ 5 Bing. 
418 ; Mair v. Ormond, 1 He G. & S. 
428. 


[x] Smith V. Senkg, 1 Pk. 391. 

(y) See cases referred to in last 
two notes, and Sai t v. Em t, 1 Ha. 
1 ; Cioivther v. Solomons, 6 C. B. 
758; ClosmadsuG y. Camel, 18 0. B. 
36 ; and see p. 370, 

( 3 ) Foe V. Coomh, 6 Jur. 930, 

(fl) 33&34Y.C. 97,8. 16. 

{h) Euddkston v. Brum, 11 Y. 
583. 
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It lias loen lield by tlio Court of Ewliequer, tliat any JI- 
instrument operating as a record of tlio ti-ansfer of property 


H I • 1 1 T \ Instrument 

being goofts, wares, or meroiiamuse), e. (j., a memo- recording 

randiim that A. hu sold all the gooclb mijixfiim in a certain 

shop, is a eonToyanee within tho meaning of the Stamp Laws, to 

and must hear the ad miomn duty {e), coiivoyance* 


IrVe may here remark, that an agreement in OTasion of the f 
Stamp Laws, e. y., that the document shall, for the present, tlie Stamp 
remain unstamped, hut that, if it bhall become necessary to 
stamp it, one of the parties thereto will pay the penalty, 
cannot he enforced (rf), 


(6,) As to illegal agreements. Sections. 

As a general rule, no agreement can he enforced, at Law 
or in Equity, which is entered into for an illegal piiri)ose (c) ; illegal pur- 
er has a tendency to promote an unlaudul act (/) ; or is 
contrary to tho policy of the law ; as e. y., where an ante- 
nuptial settlement contemplates a future separation of 
husband and wife {g) : and if tho illegal agreement is to 
he performed in this country, it is immaterial that it was 
entered into in a country where it 'would have been con- 
sidered valid {li). And there are certain agreements which 
the Legislature has pronounced to he, in their own nature, 
illegal The Statute of 82 Henry VIII. (/), declares it to 
he unlawful to buy or sell any pretended right or title to 
any lands or lieroditaments, unless the vendors or tlieir 
ancestors, or tho persons through w^liom the claim is derived, 
have been in possession of the property, or of the reversion or 
remainder thereof, or taken the rents or profits thereof, within 
a year before the sale ; hut the purchase of a pretended title, 

({) Eonfall V. Eey^ 2 Ex. 778. II, L. 0. 1, taiid see Eilton v. 

But see as to real estate, Wilmot v. Eolenhj^ 6 E. & B. 47. 

Wtlhmmj 6 B & C. 50C , Toll y. {(j) IL y. F., 3 K. & J. 382. 

Lee, 4 Ex. 230. {h) Grellr. leiy, 10 Jur. H. S. 210. 

[i) Ahhtt y. BtntUn, 3 J. & L. (i) 0. 9 , see s. 2 , and Lm ti ulye 
616. V. Strmiye, Plow, 77, 88; Jenlms y. 

(^) Vide post, pp. 1096, lie>%eiscq. Jones, 9 Q. B. E. 128; Kennedy y. 

{/) Kfjnton V. lord Brounlow, 4 Lyell, 15 Q. B. D, 491. 
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Chap. VI. 
Sect;. 6. 


To -wliafc tlio 
statute ex- 
tends. 


To wBat it 
does not 
extend. 


Ij a person in la-wful possession of tie rents and profits, is 
allowalble (i). In a modem case, wliere A., possessed of a 
term of years, died in 1828, and strangers entered and 
occupied until 1841, when A.’s next of kin took out letters 
of administration and sold and assigned the term, the assign- 
ment was held to be clearly void (/) : so, the Act extends to 
a lease under a pretended title (m ) ; and to the assignment 
of the mere right to bring an action to set aside a preyious 
voidable conveyance (n ) ; and to the purchase of an estate 
for the purpose of acquiring the right to impeach some 
previous arrangement affecting the property [o ] ; and to 
an agreement that the attorney shall, in lieu of costs, have 
a share of the estate recovered for his client (j?); and d 
forfion] to an agreement that, in addition to his legal costs, 
he shall have a definite portion of the estate ; or a sum pro- 
portionate to the value recovered {(fj ; and it would seem that 
any absolute piucliase by the attorney of the subject-matter 
of the suit pendente life is unlawful, and void (n ) ; but he may 
take seciuity for his costs on the sub j ect-matter of the action [s ] . 
The Act, however, does not extend to an assignment of a 
purchaser’s interest under the agreement for sale (t ) ; nor to 


(l) See sect. L Since tEe 8 & 9 
V. c. 108, a right or title good ia 
fact is not a “pretenced’’ title 
merely because it is a right of entry; 
Jcnlm V. Jones^ 9 Q, B. D. 128; and 
the onus is now upon the plaintiff to 
show, not only that the title was had, 
but also that tlie purchaser know it to 
bo “ pretenced,” i. fictitious ; and 
this onus is not discharged by show- 
ing merely that the light purchased 
was in fact barred by the Statute of 
Limitations at the date of the con- 
tract ; Kennedy t. Lyell^ 15 Q. B, D. 
491. 

(?) Doe d. Williams t. Kvans^ 1 0. 
B, 717; Marquis Gkolmondely y. Lord 
Clinton, 2 J. & W* 136; and see 
Wood T. Dou'ues, 18 Y. 125 ; Durh 
V. Greene, 2 B. & B. 517 ; Moore y. 
Cued, 1 D. & Wal. 531 ; Kolb v. 
Dornun, 11 1. R. 0. L. 292. 


(m) Eitchns v. Lander, G. Coop. 
34. 

(n) Piosser v. Ldrnond^ 1 Y. & 0. 
481 ; Kioyh v. MEiaih, 5 L. R. Ir. 
478. The rule docs not apply to a 
trustee in bankruptcy, who may dis- 
pose of a light of action belonging 
to the bankrupt, eyen though the 
latter could not himself have so dealt 
withit; 8uarY,Laiison, 15CLD.426. 

(o) Do Eoyliton y. Money, 2 Oh. 
164. 

( j?) Thomas y. Lloyd, 3 Jur. N. S. 
288 ; see 33 & 84 Y. c. 28, 

(g) Lark y. Eopimd, 7 Jur. N. S. 
776. 

(r) Simpson y. Lamb, 7 E. & B. 84. 
(i) Simpson y. Lamb, uh supra; 
and see Wood y. Dotvnes, 18 Y. 120. 

(?) Wood y. Gnfith, 1 Sw. 56; 
Sug. 356 ; and see 8 & 9 Y. c, 106, 
s. 6. 
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an agreement to sell an estate in tlie event of tlio party 
becoming seised of it under the •will of the living owner (?/) ; 
nor to an assignment of the subject-matter of an action (r), even 
though the assignees be mere volunteers (y) ; nor to a security 
on the subject-matter of a suit ( 2 ). It has, however, been 
held that ■where the assignment contains an indemnity from 
the purchaser to the vendor against the costs inciuTed, or to 
be incurred, in the suit, the transaction savours of cham- 
perty (a ) ; hut this distinction has not been lately followed ; 
thus, where annuities were sold pending a suit which related 
to them, and the vendors took an indemnity against past and 
future costs, it was held that the sale was not affected hy the 
laws relating to champerty (4). Nor does the Act apply if 
the purchaser have a premiis common interest in the event 
of the action ; as in the case of a purchase, by a second mort- 
gagee, of the interest of the first mortgagee, during an action 
in which the mortgaged property is claimed under a paramount 
title (c) ; nor where parties, having a common interest, enter 
into an arrangement respecting the litigation for securing 
it {(I) ; nor where the agreement contains no stipulation for 
the commencement of a suit, and no suit is pending (f) ; nor 
to an agreement to enable the purchaser of an estate to re- 
cover for rent due, or injury done to the propoity prior to 
the purchase ( /) ; nor to a conveyance to a reversioner or 
remainderman, with a mew to strengthen his estate [g) ; nor 
to eases where the right purchased is originally clear, hut the 
litigation results from circumstances subsequently arising 
or subsequently known {h ) ; and the nature of reversions 


Chap. YI. 
Sect. 6, 


{u) Cook Y. Md, 15 Q. B. 460. 

(i) Ear) ingion y. long^ 2 M. & K. 
690; see Martyn y. 2 

Con. & L. 541 ; iSmUy v. Eekwjj 2 
Ir. Eq. R. 379 ; Cockell y. Taylor, 15 
B. 117. 

(y) Eiehmon v. Burrell, 1 Eq. 
337 ; hut see comments on this case m 
BoU V. Bornan, 11 1. R. 0. L. 292; 
and Keoyh y. McGrath, 6 L. R. Ir. 516. 

(z) Anderson v. Madeliffe, E. B. & 
E. 806, 819. 

{a) Ear) inyion y. long, 2 M. & K. 


590; hut see Sir Jas. Wigram’s 
comments on this case, 4 Ha. 430. 

[h) KnightY.Bowyer,^!),^,^, 

(c) Exmter v. Daniel, 4 Ha. 420. 

(d) Bmnbngge v. Moss, 3 Jur. H. 
S. 58. 

(e) Sprye v. TorUr, 7 E. & B. 58. 
(/) Sug. 357; Willmis y. Pro- 

SBing. 309; B, C.,3Y.& J. 

129. 

(^) Co, Litt. 369 h ; see Anson v. 
lee, 4 Si. 364. 

[K) Wtlsm V, Sliortj 6 Ha, 366. 
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Ohap. yi. 
Sect. 6. 


necessarily excludes them from the direct operation of the Act 
of Henry YIII. : hut an agreement in respect to a reversion 
may he so framed as to he impeachable as savouring of 
champerty ( 2 ). A plaintiff, who has an original title not 
founded on champerty, is not disqualified to sustain the suit 
hy reason of his having made an improper bargain with 
his solicitor as to the mode of his remuneration {k). 


Splitting 
votes for elec- 
tioneering 
purposes 


By the Act of the 7 & 8 Will. Ill c. 25, s, 7, it is de- 
clared that all conveyances made of any hereditaments, in 
order to multiidy voices, or to split and divide the interest in 
any houses or lands among several persons, to enable them to 
vote at elections of members to serve in Parliament, are void 
and of none effect ; and, hy a later Act (/), such conveyances, 
although containing conditions or stipulations of defeasance, 
are declared to he free and absolute. It appears, however, 
from recent decisions, that a conveyance made to carry into 
effect a real bond fide contract for sale, where the purchase- 
money is paid and possession taken without any secret reser- 
vation or trust for the benefit of the seller, is not within the 
statutes, although it h'o made with a view to the multiplying 
of voices, or to the splitting of the freehold : the intention of 
the statutes being, to avoid such conveyances only, made 
with that view, as are in themselves fraudulent and collu- 
sive {m ) ; and that the statutes only affect the Parliamentary 
Law, and do not prevent the estate from passing (n). 


Selling an 
advowson. 


The light to sell an advowson, with the next presentation 
as part thereof, or a next presentation alone, subsists so long 
as there is an ineumhent; nor i\ill his known imminent 
danger, and his death within a few hours after completion of 


(i) See Jie^neU v. Sprije^ 1 D. M. & (/) See 10 Anne, c. 31 (Ruff o 23) ; 

G 660, and cases there cited. 1 Rogers on Elections, 14th ed. 142 

(1) Eilton Y. JFoeds, 4 Eq. 432. etseq. 

As to what constitutes common bar- (m) Miley y, CHs$hy^ 2 0. B. 146 ; 
ratry and maintenance, see Scott v. Alexander v. Newman^ %hd. 122 ; 
MilUfy John. 221, and as to the TkomiIeyY.Aspkndjzhd.UO;Eew~ 
remuneration of soheitors, see now ton v. Em gi eaves ^ %hd. 163. 

33 & 34 V. 0 28* («) TkUpotis v. Tkllpotts^ 10 C. B. 

85. 
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the purcliasoj avoid the transaction as simoniacalj if tlie 

parties had no particular clerk in view (a) : so, a stipulation - — 

hy a vendor, wlio is not the inonmTbent, that ho mil pay 
interest on the purchase-money to the purchaser until the 
living becomes vacant, does not make the contract simoniacal, 
if there is no undertaking to procure an avoidance (p ) : so, a 
stipulation, on an exchange of benefices, that dilapidations 
shall not he made good, is not simony {q). Wlien the church 
is void the right of immediate presentation cannot he sold 
either alone or as part of the advowson ; and the purchase of 
a next presentation hy a clerk, with a view to present liimself, 
is prohibited by statute as simoniacal (r). This enactment is 
not found in practice to prevent purchases of entire advowsons 
by clergymen, with the view to present themselves upon the 
next vacancies ; but the terms of the Act, and of the oath 
against simony, generally suggest greater difficulties to the 
mind of the conveyancer than to that of the clerical casuist. 


Under a modern Act (s), a contingent, an executory, and a Contm^eni 
' ' intcrosts 

future interest, and a possibility coupled with an interest, in 

any tenements, or hereditaments of any tenure, whether the 
object of the gift, or limitation of such interest or possibility, 
he or he not ascertained ; also, a right of entry, whether im- 
mediate or future, and whether vested or contingent, into or 
upon any tenements or hereditaments in England of any 
tenure, may he disposed of hy deed, and may, of course, he 
contracted for. It seems that the words light of entry,” do 
not comprise a right of entry for condition broken ; hut only 
a right of entry in the nature of an estate or interest; te., 
whore a person hy lapse of time has lost everything except 


(o) Foxy. Fii>hojp of Chcsiei, 3 Bli. 
N. S. 123. 

{p) Siuct V. Meredith, 3 Gif. 610. 
[q) Goldhmn Y.Fdiimdb, 16 C. B. 
437; 17 0. B. 141; 18 0. B. 389. 
The Ecclesiastical Dilapidations Act 
(34 & 35 Yict. c. 43) has not altered 
the law upon this point; WnghtY, 
Fmm, 1 0. E D. 638, 


(?) See 13 Anne, c. 11 (Ruff. 
12 Anne, si 2, c. 12). The pur- 
chase of an estate for life in an ad- 
vowson has been held not to he the 
purchase of the next presentation’’ 
within the meaning of the statute ; 
Wahh Y. Fishop of Lincoln, L. E. 10 
0. P.518. 

(v) 8 & 9 Y. c, 106, s. 6, which 
takes effect from the 1st Oct. 1816. 
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Chap. VL 
Sect. 6. 


Contracts hy 
joint-stock 
companies 
before com- 
plete regis- 
tration. 


Contracts by 
mortgagee 
with mort- 
gagor. 


the right to enter ; at any rate, the former kind of right will 
not pass imder an assurance unless expressly named {t). 

The 7 & 8 Yict. o. 110, s. 23, rendered ahsoktely illegal 
and Yoid {ii) contracts for purchase entered into by the pro- 
moters of joint-stock companies prior to complete registration, 
unless made conditional only, and to take effect on complete 
registration. 


A mortgagee cannot, in Equity, contract with the mortgagor, 
at the time of the loan, for the absolute purchase of the land 
at a ppecifle sum, in case of default being made inpayment of 
the mortgage money at the appointed time {jc) ; but this rule 
does not interfere Yith a purchase of the equity of redemption 
by the moitgagee as a distinct and subsequent transaction ; 
nor does it preclude an agicement by the mortgagor, at the 
time of the loan, to give the mortgagee a right of pre-emption 
in case of a sale during the continuance of the security (y). 


(t) Ewit Y. J)ishop, 8 Ex, 675; 
Jflimt Y. Jtemnant) 9 Ex. 635 ; as to 
lights of re-entry, Ciane v. 

L.T. 0 S.220. Seethe 
explanation of this point by Jessel, 
M B , in Jenhm v. Joncs^ 9 Q B. B. 
131 ; Kmmhj y. Lijell, 15 Q. B. B. 
491 ; and Cony. Act, 1881, s 10. 

[u) Bull Y Chapman, 8 Ex. 444. 
See now as to how far a company may 


be bound by the acts of its pro- 
moters, Companies Act, 1867, 30 & 31 
V. c. 131, s. 38 ; Buckley, 504 et seq, 

(x) Coote Mortg. 19 ; Jennings y. 
Wa^d, 2 Vem. 620 ; W%lleU v. Win^ 
mil, 1 Vcm. 488 . The result of these 
cases is, that any agreement which 
“ clogs the equity of redemption ” is 
void. 

{if) Coote Mortg. 20 ; Fisher, 687. 
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OHAPTEE TIL 

AS TO THE EFFECT OF THE CONTRACT ON THE RIGHTS OF 
THE PARTIES. 

L Purchaser entitled to estate^ and vendor to purchase-' 
money, 

2. Purchaser's general rights under contract as against 
vendor. 

3. Vendor^s general rights under contract as against pur- 
chaser, 

4. Bights of vendor and purchaser, inter se, not affected by 
death, bankruptcy, of either party, 

5. Death of vendor before completion,— its effect on relatm 
rights of his real and personal representatives, under old, and 
under new law. 

6. Death of purchaser before completion,— its effect on relative 
rights of his real and personal representatives, under old, and 
under new law, 

7. Effect of contract in various special cases, 

(1.) From the time of the owner of an estate having entered 
into a binding agreement for its sale, he holds the same in 
trust for the purchaser, subject to payment of the purchase- 
money : hut the relationship which is thus created does not 
entail all ihe obligations of an ordinary trusteeship (a). The 
vendor is not a more dormant trustee ; he is a trustee having 
a personal and substantial interest in the property, a right 
to protect that interest, and an active right to assert that 


Chapter VII. 


SectioEl. 


Vendor, how 
far a trastoo 
for purchaser. 


[a) Wall Y. Bright, 1 J. & W. 501 ; Bose y. Watsoft, 10 H. L. 0. 672. 
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EFFECT OF CONTEiCT 


Chap. VIL interestj if anything should be done in derogation of it. The 
— relation, therefore, of trustee and cesUii que trust subsists, but 
subject to the paramount right of the vendor to protect his 
own interest as vendor of the property {h). When the title 
has been accepted and the purchase-money paid, this para- 
mount right of the vendor ceases, and the trusteeship subsists 
without any qualification ; but as from the date of the con- 
tract the relationship is throughout that of trustee and ceshn 
que trust (c). Thus, although the vendor can, in the absence 
of express stipulation, insist on retaining the property until 
completion of the piuchaso, it would, before the passing of 
the Conveyancing Act, 1881, have passed under his devise of 
trust estates (d ) ; and he may be responsible as a trustee, if, 
pending completion, ho allow the property to go out of 
cultivation or to become deteriorated {e). 


Section 2. (2.) As to purchaser'^ B general rights under contract as against 


As to pnr- 
cliaser’s 
g:eneral rights 
Tinder con- 
tract as 
against 
vendor. 

Ceneral 


vendor. 

It is sometimes stated, in general terms, that by the con- 
tract, the purchaser becomes, in Equity, the owner of the 
property : but “ this rule applies only as between the parties 
to the contract, and cannot be extended so as to affect the 


nature of 
purchaser’s 
equitable 
ownership. 


interests of others. If it could, a contract for the pm'chase 
of an equitable estate wnuld be equivalent to a conveyance of 
it. Before the contract is carried into effect, the purchaser 
cannot, against a stranger to the contract, enforce equities 
attaching to the property (/) ; nor, scmhk\ can he as against 
the vendor enforce such equities, without at the same time 


[h] Per Lord Cairns in 81mv v. 
Io8tc)\ L E. 5 H.L. 321j see p. 338. 
But he is not so within the Trustee 
Acts, see Re Caiyoita, Kay, 418; 
Re Colling ^ 32 Ch. D. 333 ; and see 
po8t^ p. 662. 

if) See judgment of James, L J., 
in Rapier v. Tiestoti, 18 Ch. D. 13. 

IpagU Y. MwardSf 2 Ch. D, 
499. 

{e) Rarl of RgmontY. Smithy 6 Ch. 
L. 469 ; and see PhilUps v. Silvester ^ 


8 Ch. 173, in i^hich the vendors were 
hold Hablo for deterioration on the 
footing of wilful default, as if they 
were mortgagees in possession; sod 
guceref and see as to this case postj p. 
733 ; although it has been followed in 
Rogal Rnsiol Bmldmg Soc. v. Ronmh, 
35 Oh. D. 390. 

if) Per Lord Cottenham, in Tasler 
V. Small, 3 M. & 0. 70 ; and see Wall 
V. Bright, 1 J. &¥. 601. 
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praying or offering specific performance of tlie contract 
itself (^). So, notice of an ineuniBrancG given to tlie pnr- 
cliaser liefore the execution of the conve}'ancc, is effectual, 
although the purchase-money he actually paid (//) ; and even 
after the execution of the conveyance, if the purchase-money 
he not actually paid (/), the pimhaser, although ho may then 
have, or subsequently acquho, the legal estate, can, it is con- 
ceived, use it against the iiieiimbraneer only to the extent of 
seeming snch pm*ehasc-maney. Ills interest under the con- 
tract may, however, be charged, or assigned {k ) ; and used to be 
bound by a judgment (1 ) : but such incumbrancer, assignee, or 
creditor, can only obtain relief, as against the vendor, on the 
terms of undertaking all the purchaser’s liabilities under the 
contract {m ) ; and, apparently, the vendor is not bomid hy 
notice of an incumbrance which does not pmpoii to give- the 
incumbrancer an immediate right to offer himself as the sub- 


Cliap. VIL 
Sect. 2. 


Ih capable of 
alienation, 


stitute for the purchaser (/i). 


Up to the time fixed for completion, the vendor is, in the YendoPs 
absence of special stipulation, entitled to the crops, or other 
ordinary profits of the land : he would not, however, it is 
conceived, be entitled to take crops in an immature state, or 
otherwise than in due course of husbandry. Alter the time 
fixed for completion, and pending negotiation, he may, it 
appears, in due course of husbandry, cut coppice and get in 
crops, but the net profits will belong to the pm’chaser (o). 

Where the contract w^as for the purchase of an estate, including 
the growing crops, to bo completed and possession given on 
the 24th June, and the time was extended by consent till the 
29th September, and tlie vendor in the interval sold the crops, 

(^) Fox Y. Fursielli ZB, Sc Q. 242. {m) Dyer y. FtiUmey^ Barn. 0. 160. 

{h) Wigg V. Wigg) 1 Atk. 384. («) See and consider MeCreight v. 

{%) Tildeshyy. lodge, 3 S, & G, 543. FoUir, 6 Ch. 604. 

(A) Faine y. Metier, 6 Y. 349, 352 ; (o) Fook v. ShergoM, 1 Cox, 273 ; 

Sdon V. Slade, 7 V. 274 ; Foxeson y, Sn^. 644 ; see as to manorial fines, on 

Solomon, 1 Dr. & S. 1. purchase of a manor, Gankic v. lord 

(/) FaUwlny, Belcher, 1 J. &L. 18; Camden, 2 Cox, 231 (stated pU, p, 

Walcott Y. lynch, 13 Ir. Eq. R. 199 ; 1342) ; and FarhJ EardimcU v. Lord 
Grey Coat EospUd r. WeUmmster Im, Sandye, 12 M. & W. 761 ; Guidon v. 

Commrs., 1 D. & J. 631. Ette, 1 Gif. 396, 
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Oliap.VIL 
Sect. 2. 


Windfalls, 
&c. belong to 
puicbaser. 


Material 
alteration of 
property by 
vendor avoids 
tbe contract. 


Purchaser 
takes acci- 
dental bene- 
fits, and beais 
accidental 
losses, as in 
cases of death 
of tenant for 
life: 


the purchaser was held entitled, in Equity, only to the crops 
growing at the time of the actual completiou, and was left to 
Ms remedy (if any) at Law for the recoyery of the produce 
of the crops {p). 


Everything, however, which forms part of the inheritance 
belongs to the purchaser from the date of the eoutraot ; so 
that he is entitled to windfalls (j), and to the produce of 
ordinary timber cut (r), or, it is conceived, stone or gravel 
quarried or dug hy the vendor after the contract {b). 

And any act of the vendor, wMch prevents Ms giving to 
the purchaser that which was, substantially, the subject- 
matter of the contract, renders the agreement voidable hy the 
latter ; e, fir., the felling of ornamental timber {t) : and, even 
as to ordinary timber, the authorities merely show that the 
fall of it mmj be matter for compensation. But cases might, 
it is conceived, occur, in wliich the Court would relieve a pur- 
chaser on account of falls of wood, although neither planted 
nor left for ornament or shelter, c. g,^ as where sufficient is 
not left for repairs, cr where the general character or appear- 
ance of the estate, or of any special part of it, is materially 
altered. 

And since, as between the parties to the contract, the piu’- 
chaser is owner of the estate, he has the benefit of any im- 
provements to the property which may happen after the 
date of the contract (?r) ; e, g., the dropping of lives on the 
pmchase of a reversionary interest (a) ; or a sudden rise in 
the value of land from its being required for a pubHc pur- 
pose (y) : and must hear any loss which occurs without the 

(p) JFek(c}Y.J)omMson,Zi'BAbl, chaber claims specific performance, 
tbe legal remedy. see KreM v. Pa?/?, 31 L. T. 325. 

{q) Took V. SherpoUj 1 Oox, 273. (it) Expenditure upon tke property 
(?) Magenms Y, Fallon^ 2 MoU.bU. by tbe vendor seems to fall rntbin 
(s) See Melson v. Bridges^ 2 B. 239. tbe rule ; see Momo v. Taylor^ 8 Ha. 
{t) White v. mm, 1 P. W. 61; 60, Clare iraUY,ffa7dmg,bm,m. 

Spurrier v. ITmcoch, 4 V, 667, 674; (a?) EmfmdY, Turner, 1 Mad. 539* 

Magmme v. Mlon, supra. As to tbe (y) Tame t. Melkr, 6 V, 352. 

measure of damages, where tbe pur- 
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fault of theveuflor; <7., the deterioration of tho property Cliap.TIL 
tliroiigli tlie calamities of the times (2) ; the death of the — — 
cestui qiie ne, on the purchase of an estate for life^ or a life 
annuity [a) ; or the admission of younger lives to copyhold 
tenements on the purchase of a manor, and the consequent 
diminution in the value of the fines {h ) ; or the destruction of 
house property hy fire (^>), or an earthquake {( 1 ) ; and, as re- or fire, 
spects fire, the vendor, unless he agree that the properfy shall 
he kept insured (<?), or, it would seem, make some proposition 
to the purchaser grounded upon the fact of its being insured, Vendor, 
need not keep up the insui’ance, or give the purchaser notice ^omdTo 
of its having dropped (/) ; hut if the omission hy the vendor 
to keep up the insurance renders the title impeachable, the 
purchaser, it seems, may he discharged [g ) ; so, if the vendor, 
though not hound to insure, eSeets an improper insurance, 
and the property thereby becomes liable to forfeiture, he 
cannot enforce the contract (//). The puivhaser of house 
property must, as between liimself and the vendor, make good 
any injury done to adjoining premises hytlie faU of the 
buildings subsequently to the contract (/). 


And where the accruing benefit is such, that, if taken by Restrictions 
^ , on pnronasor s 

the puichaser, it would or might he irrecoTeiuhly lost to the right,— case 

vendor (as m the case 01 a vacancy ocenmng pending dis- galeofadvow- 
cussions on the title to an advowson), tlie purchaser claiming 
the benefit must, as a general rule, accept the title (/) : in 
Wyvill Y. Bishop of Exeter { 1 ), the right to present was 


(z) FooU Y. SheiffoU, 2 Br. 0. C. 
118. 

(ff) Sag. 292 ; and see 6 V. 352. 

{b) Guidon V. Tlie, 1 Gif. 395. 

[c] I^aine v. Melh , 6 V. 349 ; Mar- 
fori Y^Furrierj 1 Mad. 532, 539 ; and 
see Fook v. Adams, 12 W. B. 683 ,* 
V.-C. K. ; and especially Mi/nerr. 
Freston, 18 Oh. B. 1, and CmUlkinY, 
Frmton, II Q. B. B. 380 ; ct mio mite, 
p. 196 ; post, p. 913, wliere these cases 
are commented on. AUer, if the ven- 
dor have agreed to repair or alter the 
premises, and have not done so before 


tho fire ; Gounter v. Maephrson, 5 Mo. 
P. C. 83, 106, 

{it) Gass V. Muide, 2 Vem. 280 ; 
but see 1 Br. C. 0, 157, n., whore 
the case is said to he misrepoited. 

{e) Foole v. Adams, 12 W. B. 683. 
if) 6 V. 353. 

[g) Falmer v. Gorm, 25 L. J. Ch. 
811. 

[h] Fomon v. Solomon, 1 Dr. & S. 1. 
p) MohHson v. BUUon, 12 B. 260, 

266. 

(^) Sug. 293. 

(/) 1 Pri. 292. 
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Cliap.VII. 
Sect. 2. 


Sale ia con- 
sideration of 
life annuitj ; 
and death of 
cestui qm me 
before convey- 
ance. 


Not entitled 
until comple- 
tion to par- 
liamentary 
franchise. 


Sales b/ 
Court. ' 


altogether denied him, on the ground of his objections to the 
title having been frivolous ; but the case seems of doubtful 
authority (m). 

So, in the converse case of an estate being sold in considera- 
tion of a life annuity, and of the mtui gue vie dying before 
completion, the purchaser will be entitled to a conveyance on 
payment of the arrears (w). It is, however, as a general rule, 
essential, in such a case, that he should, in the lifetime of the 
cestui gue vie, have made, or tendered, any payment wliich 
became due dmiiig such lifetime (o) : but the rule, it is pre- 
sumed, would not apply unless a sufficient interval had 
elapsed between the payment becoming due and the death to 
allow of payment or tender bemg made according to the 
usual coiu’se of business ; the omission, in fact, must amount 
to helm (p) : nor, on the other hand, where a payment had 
been previously refused or long neglected, is it likely that a 
Court of Equity would be satisfied with payment or tender 
made at a time when the cestui gue vie was, to the knowledge 
of the purchaser, dying or dangerously ill. And although 
the Comt, upon sdes in consideration of an annuity, will 
enforce specific performance notwithstanding the death of the 
annuitant, it wUl inquire with some jealousy into the fairness 
of the transaction; and will, under such circumstances (j^), 
require a clear case for specific performance. 

A purchaser is not eniitled, before completion, to vote at 
the election of a member of parliament in respect of the land 
purchased (r). 

We shall hereafter have occasion to consider the above 
rules, with reference to sales under a decree of the Court (-s). 

{m) Sug. 293; Fry, 400. {q) Davies v. Coopr, 5 M. & C., 

\ {n) Mortimer Y. Capper, 1 Br. C. 0. seep. 279. 
mC; Baldwin v. Boulter, ikd., cited (r) Anelatj v. Zewts, 17 0. B. 316 ; 
in 'Coles v. Tmoihieh, 9 T. 234, 246, nnlesSj of course, be is in actual pos- 

(o) Jachon v. Lever, 3 Br. C. C. session witbin 6 & 7 V. c. 18, s. 74. 
605 ; ‘ Dope v. Boots, I Br. P. 0. 370. (s) See Cb. XX. 

ip) iSee Sng, 295. 
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(}l) As to imWs general rights xmder contract as against 
purchaser. 

The Tondor Im a lien upon the estate for the unpaid piir- 
eliase-inoiiey (/) : il, therefore, heforo payment, the purchaser 
he in posses>sioi}, Equity udll rebtrain him from any act, — 
sneli as felling tiinhcr, — ^by which the vendor’s security might 
he lessened {u). If, however, onl}" an inconsiderahle part of 
the purchase-money remain unpaid, it may be conjectured 
that the Aundor applying for the injunction, would, as would 
an ordinary mortgagee, have to satisfy the Coiut that the 


Clmp.VIL 
Sect. 3. 

As to vendor’s 
general r%lits 
undor con- 
tract as 
against pur- 
cliaser. 

Vendor’s lion 
on estate. 

He may re- 
strain a fall of 
timl)er by 
purchaser in 
possession. 


estate without the timher was an insufficient seciuity (.r) ; 
and it is also presumed that the injunction miglit he so 
extended as to restrain the cutting of underwood out of the 
due course of hushancby (y), or any other similarly prejudicial 


act. 


Prior to the 27 & 28 Yict. e. 112, a judgment entered up Judgment is 
against the vendor subsequently to the contract, and registered, paJapSase- 
was a lien upon the unpaid purchase-money (s) ; and, eonse- ^^oney. 
quently, to that extent, upon the land itself. And an extent 
upon Crown process, at any time before conveyance, binds the 
purchaser although lie has paid his money {a). 

Prior to the Intestates^ Estates Act, 1884 (i), it seems pro- Vendor’s 
hahle that if the purchaser died intestate and without an heir, ae^ltb of pur- 
before conveyance, the vendor miglit have kept the estate and 
any part or all of the purchase-money, if paid (c) ; as there was before com- 
no escheat of equitable estates {d). But by sect, 4 of the Act, ^ 


{t) As to ■wbicb, viie Ch. XIV., 
sect. i. 

{u) Crodford v. Alexander, 15 V. 
138. 

(r) See Eumphreijs v. Earrlson, 1 J, 
& W. 581 ; Eippeshj v. Spencer, 5 
Mad, 422 ; King v. Smith, 2 Ha. 239. 

[g] Eimphregs v. Earrim, uU 
mprL 


(s) Prid, J. 20 ; post, p. 540. Seo 
Guest V. Gowhndge It, Co,, 6 Bq. 619, 
((») Rex V. Snow, 1 Pr. 220, n. ; see 
2 & 3 V. c. 11, ss. 8, 9, 10, and 11. 
(5) 47 & 48 V, c. 71. 

(r) See Sug. 295, 296, commenting 
onBurgiSs v. Wheate, 1 W. Bl. 1231* 
(d) S, 0,; Beak y. Sgmonds, 16 
B. 406. 


1). ^'OL. 1. 


If 
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EFFECT OF CONTEACT 


CAap.VIL 
Sect 3, 


Tenancy of 
purchaser, 
"whetliGr 
determined 
by contract. 


Tenancy at 
•will deter- 
mined. 


Purchaser in 
possession noi 
liable for use 
and occupa- 
tion, if no 
title. 


wliere a person dies wiilioiii an heir and intestate in respect 
of any real estate, consisting of any estate or interest, wlietlier 
legal or equitable, in any incorporeal liereditament, or of any 
equitable estate or interest in any coiqioreal liereditament, 
•whether dewsed or not devised to tmstees hy the will of such 
person, the law of escheat is to apply in the same manner as 
if the estate or interest above mentioned were a legal estate 
in corporeal hereditaments. 

Where the purchase is hy a tenant, either from year to 
year or for a longer tenn, the contract will not determine the 
tenancy, unless specially worded so as to bo an absolute 
contract for pinchase whether the vendor do or do not sliow 
a good title (c) : but Equity will restrain the landlord from 
enforcing payment of rent pending completion (/). 


A mere tenancy at will appears to he determined by the 
contract [g) from the time at which possession is agreed to 
be given to the purchaser. 


It has been deteriflined, that a purchaser who has been let 
into possession, ponding discussions as to title, cannot, if tbe 
contract go off through defects in title, be sued for use and 
occupation : even although the occupation may have been a 
henefieial one [h ] : nor can he, niiless he agreed to quit on 
some specified event which has happened (/), he ejected 
•without a demand of possession (A). The above questions 
should, of course, be provided for by special agreement where 
the purchaser is let into possession before payment, or where 
the purchase is hy a tenant. And where there was an agree- 


{e) Doe V. Siamon, 1 M. & W. 695 ; 
Tmte Y, 15 M. & W. 601. 

(/) Daniels v. Dauson^ 16 V. 253. 
(y) Sug. 178. 

(^) WinteMiom y. Ingham^ 7 Q. 
B. 611 ; aud see Kirtland y. Donn- 
sett, 2 Taua. 145, where tbe Court 
seemed to attach importauce to the 
fact of the purchaser having paid 
part of the purchase-money , see p. 


147 ; hut this, although it was also 
the case in Winteilottom y. Inglim, 
does not seem to have been there 
considered material. See, in Equity, 
Stevens Y. Gu^py, 3 Bus. 171; Wil- 
liams V. Shaw, %h. 178, n. 

(q Doe V. Sayer, 3 Camp. 8. 

(/q See Dee v. Stamm, 1 M. & W. 
700 ; Might v. Beard, 13 Ea. 210. 
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meiit tliat tlio piu’cliaser hlioiild receive all rents and profits 
from the date fixed for complotionj he was held to he entitled 
as from that date to an oeenpation rent from tlie vendor who 
had remained in possession (/). A piireliaser who has let a 
tenant into possession, can maintain an action for use and 
occupation against him, although ih<‘ purcliase ho not com- 
pleted ; the tenant being estopped* from disputing the title of 
the party from whom ho received actual possession (m). 


Gliap.VIL 
Sect. S. 


It seems prohahle that if, aEer the contract, the vendor Expenditaro 
lay out money on the propeity, c.y., in ohtaining a renewal 
of the lease on which it is held, he has no claim on the 
pinchaser for the expenditure (^i) ; hut tliis rule, it is con- 
ceived, could not apply to expenditure essential to the pre- 
servation of the property, and incurred hy the vendor after 
the exi)iration of the time fixed for completion,— the delay 
resting with the purchaser. 


(4.) 0 / undor and purchaser, inter se, nof affected hj 

death, hanknipkp, of eif hr pari ij. 

The contract, wlien once entered into, will not, without an 
express stipulation to that effect, he avoided 1»y the death, 
hanb’uptey, or lunacy ( 0 ), of both or either of the parties, 
even before the time fixed for completion. 

Previously to the Banhuptcy Act, 1869, upon the hank- 
riiptey of a piixoliaser, the vendor might re(|uiro the assignees 
to elect whether they would abandon or perform the contract; 


Section 4. 

Biglits of 
vendor and 
pnrclmsor, 
inter se^ not 
aftected by 
death, bank- 
ruptcy, «ko, of 
either party. 

Conti act not 
avoided by 
death, bank- 
ruptey, or 
iuaolvoacy. 

Election by 
assignees of 


(/) MU, It. Co, V. 2 Q, B. 

D, 189, 387; and see Shoiim v. 
0 B, M, & G. 617. 

(m) See JDoe v. Milh^ 4 N. & M. 
26, 29; and JMl v. 6 

Pr. 167. See the doctrino of es- 
toppel between landlord and tenant 
explained, Langfoid v. Sdmeij 3 K. 
& J. 226; 3loUon v, lYoodi, L, R. 4 
Q B 293. 


(n) Jntej p. 280, n. (h) ; and tide 
poUy p. 733, on YhilUph v. SglmU), 
8 Ch, 173. 

(a) Winged Y, Lfthm Hi 2E(i Ca. 
Ab. 32; OUtharY,PkUm, 1 P. W, 
737 , Outn V. Pmus 1 V. 82 , M oole 
V. IliUiitj 3 T. 266 ; WhtuoUh v. 
Pavies, 1 V. & B. 645 ; Vaipg v. 
Onlleg, 16 Q. B. 941 ; Sug 179, 
220 , as to lunacy, see 10 & 17 V. 
c. 70, s, 122. 

u2 
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EFFECT OF CONTEiCT 


CKap. TIL and, if tliey failed to declare their election ( p) , he might apply 
— — hy petition for dehyery up of the agreement and for posses- 
mSr the old premises {q ) : and if, in any case, they allowed a 

reasonable time to elapse without requiring the contract to 
be performed, they were considered to have abandoned it (r) ; 
and the question, what was a reasonable time, would, in an 
action at Law, be left to bhe jury (s ) : or the yendor might 
petition for a resale of the property, and for payment of the 
amount remaining due to him, and for leave to prove for the 
deficiency (f) (if any). 


Disclaimer by The Act of 1869 («), instead of leaving it to the election 
bankrupt of the trustee in bankiuptey whetlier he would perform or 
TCceS Act ^tbandon a contract entered into by the banlmupt, empowered 
him within certain limits as to time to disclaim any property 
of the bankrupt which might consist of unprofitable contracts, 
or be otherwise burdensome or unsaleable {x). These statutory 
provisions as to disclaimer, which were frequently the subject 
of judicial decision, are now repealed by the Bankruptcy Act, 
1883 (y), which pro'^ides, in effect (s), that the tiustee of the 
bankrupt’s property may, notmthstanding that he has endea- 
voured to sell, or has taken possession or exercised acts of 
ownership, by vniting under his hand, under certain condi- 
tions, disclaim any property of the bankrupt which is of a 
bimdensome or unsaleable description, including unprofitable 
contracts ; and such disclaimer A\ill operate to determine, as 
from its date, the lights, interests, and liabilities of the bank- 
rupt and his jropeity in, or in respect of, the property dis- 
claimed ; and will also discharge the trustee from all personal 
liability in respect of the property disclaimed as from the 


(p) As to wbat amounted to elec- 
tion, see Eastings y. Wthon, Holt, 
K. P. 290. 

[q) 6 Geo, IV, c, 16,s.76, 12&13 
V. 0. 106, 8S, U5, 146; 24 & 25 V. 
c. 134, &s. 131, 150. 

(f) Lauume v. Kmuks, 7 So, 381. 
(«) 8, Q, 

[t) JBouks T, Bogeis^ 6 Ves 95, n. ; 
Hope X, moth, 1 B. & Ad. 498. 


(^^) 32&33V.C. 71. 

(a:) See sects. 23 and 24. 

[y) 46 & 47 V. c. 52. 

[z) Seo sect. 65 , and G. E. 1886, 
E. 320. As to the efiect of a dis- 
claimer of freehold property of the 
bankrupt burdened by onerous coyo- 
nants, see Ms Msica and Moots, 14 
Oh.D 287. 
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date when the property vested in hini, hut ■will not, except so 
far as is necessary for the pxu’pose of releasing the hankrapxt — - — 1 — 
and Ids property and the trustee from liability, affect the 
rights or liabilities of any other person. 


(5.) Deaih of widor before completion : iti effect on relative 
rights of his real and personal representatives, under old, and 
under new law. 

Upon the vendor’s death, the unpaid purchase-money, 
although, by the agreement, made payable as he shall ap- 
point (u), forms part of his jiersonal estate (,?■) : tho profits of 
the land from his death up to tho time fixed for completion 
belong to his real representatives (y) : as untU that time there 
is no conversion. 


Section 

Death of 
vendor before 
eomplotion : 
its effect on 
relative lights 
of his real and 
pergonal 
representa- 
tives, under 
old, and raider 
new law. 
Purchase- 
money and 
intonm 
profits. 


If he die before conveyance, the legal estate, unless the Legal estate. 
la-(v of descent in such a case has boon altered by the Cim- 
Yoyaiieing Act, 1881, descends on his heu or de-xdsee ; and in 
the event of his death without an heir and intestate, a con- 
veyance of the legal estate was, until the recent change of 
the law, usually obtained under the provisions of the Trustee 
Act, 1850 (s). 


And it has been held that where the vendor of an equitable of 

estate died before completion. Ids heirs were necessary parties 

to tho conveyance (a) : hut in such a case the Court would not neoepry 
, , . parties to 

make any order pnrportmg to vest the outstanding interest conveyance. 


(u) Tliompon v. ToxonCj 2 Tern. 
319 ; and see 1 V. c. 26, s. 27. 

(a;) lUthi V, AMimtr, 1 Br. 
C. 0. 497 ; 1 TO. & T. L. 0. ; 
Mdm V. Countm of Temhole, 2 
Vem. 213, 215 ; Luton v. Sanxter, 6 
Si. 617 ; see as to standing timber, 
Anon,j cited 7 Y. 437 , Sng. 188 ; 
see Lofd Eatherton v. BradbrnnCi 13 
Si. 599: wlier© tbe question was 
whether the consideration payable 


for a mining licence was purchase- 
money or rent. 

(y) Zumsden v, Fmer, 12 Si. 263. 
(s) 13 & 14 Y. 0 . 60 ; or, formerly, 
under tho 4 & 6 Will. IV. c. 23 , 
see Be Zoiods Ebtate, 2 Ph, 690; 
p. 655 et seq. 

{a) duly V. Mldefy 35 L. J. Ch. 
62 ; see, too, Eoildel v, 33 B. 
489. 
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EFFECT OF CONTRACT 


CEap. yil. in tlie pia'oliaser (6) : a vesting order being appropriate only 
i-i — in respect to a legal estate. 

Conveyancmg Tli 0 Conveyancing Act, 1881, contains two important pro- 
•A-ct, 188L yig^ions bearing on this subject. By sect. 4, it is provided 
that where, at the death of any person, there is subsisting a 
contract, enforceable against his heir or devisee, for the sale 
of the fee simple or other freehold interest, descendible to his 
heirs general, in any land, his personal representatives are by 
virtue of the Act to have power to convey the land for all 
the estate and interest vested in liim at his death, in any 
manner proper for gmng effect to the contract. This section 
does not alter the rule of descent ; it simply confers on the 
legal personal representative a statutory power to convey, 
which may apparently be exercised in every case vdiere there 
is a subsisting binding contract capable of being enforced 
against the heir or devisee. By sect. 30 it is enacted, that 
where, since tlie Act came into operation, an estate or interest 
of inheritance, or limited to the heir as special occupant, in 
any tenements or hei;editaments, coiporeal or incorporeal, is 
vested on any trust or by way of mortgage in any person 
solely, the same shall on Ms death, notwithstanding any 
testamentary disposition, devolve to and become vested in his 
personal representatives or representative from time to time, 
in like manner as if the same were a chattel real vesting in 
them or him with all the powers and incidents attaching to a 
chattel real ; and for the purposes of the section the personal 
representatives for the time being of the deceased are to be 
deemed in law his heirs and assigns within the meaning of 
all trusts and powers (c) ; and sect. 48 of the Land Transfer 
Act, 1875, is repealed. Wliatever may be the precise nature 
of the fiduciary relation which is created between the vendor 
and the purchaser by the contract, it is clear that this section, 

[h] Re JFilhams^ Estate, 6 De Gr. wEere tEe Eeir of tEe last survivmg 
& S. 516. trustee could not formerly Eave done 

{e) It Eas been Eeld in Ireland that so; Re Ingkhy and Norwich Insm- 
this section does not enable the per- ance Co., IS L. R, Ir. 326 ; see post, 
Bonal representatiyes to make a title, p. 083. 
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altliougli in terms it includes all estates held on any tnist^ 
was passed dmm intuitu ; and it seems to be the sounder 
view that if the vendor dies before completion, the property 
which he has contracted to sell is not vested in him upon a 
trust, so as to be descendible on his legal personal representa- 
tives within the meaning of the Act, and that the purchaser, 
if he seeks to enforce the contraef, must rely entirely on the 
provisions of the 4th section. And it would seem that the pur- 
chaser ought to preserve the contract, or evidence of it, as a 
necessary part of his title. 


Ghap.YIL 
Sect. 5. 


In cases governed hy the law as it existed before the new Under old 
Wills Act (f/), (and wliich, it must be remembered, is still ieToM iSor 
binding in all cases where the will lias not been made or 
republished, &c., on or since the 1st of January, 1838), the 
contract for sale (assuming it to he binding as against the 
vendor) is, in Equity, a revocation of a prior devise of the 
property {e) ; the legal estate passes to the derisee, hut merely 
as a trustee ; and the purchase-money belongs to the personal 
estate. And even if the estate he devised in trust for sale, Although 
and then he agreed to he sold hy the 'testaior, the purchase- trust to sell, 
money will not belong to the legatees of the proceeds of 
sale (/). 

In all cases, the question between tbe real and personal EelatWo 

representatives seems to bo tliis, m , wheilior tlie vendor at dor’Vrearaud 

the time of his death was, either al3&olutely or contingently, 

under sin ban agreement as Equity would enforce against tivesde- 

f , . , - . , T pended on bs 

]imi{g ) : if so, the propcity (as hekeen Ins real and per- lUMity to 

soiial representatives), forms part of his personal estate from 

the time fixed for completion ; whether such time he specified 

in the contract, or have to he determined hy the occurrence of 

(^f) 1 V. c. 26. (/) AimM y. ArnaM^ 1 Br. C. C. 

(.i) CotU> Y. Lmjer, 2 P. W. 624 ; 401 ; Fetvhold y. MoadlmffM, 1 E. & 

Jmlhjs Y. Akod^ 5 V. 654 ; JBenneit M. 677 ; see Smnim v. Grmmr^ 3 

Y. Lo)d TmMvilU, 19 T. 178, and B. & War. 87, 

see TmiUf y, 3 Eus. 479, [(j) See y. Bay, 1 Y. 220 ; 

484. Znollys v. Alml, 7 Y. 558 ; Sug. 

ISC. 
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Chap. VII. 
Sect. .5. 


some collateral eyent, or depend upon tlie mere option of tlie 
pnxcliaser (/?) : and is liable to probate duty in tbe band of 
his executors {i ) : but unless and until such event occur, or 
such option be declared, the estate (in the case of intestacy) 
belongs to the heir (/i) ; or in the case of a devise (cither 
after (/) or before {m) the contract), to the devisee, unless the 
contract evidence a conMry intention; which intention is 
not eiudenoed by a special reservation of the rent and profits, 
until completion, in favour of the vendor, his hein^ executors^ 
and administrators (n). 


For example, where a lessee of real estate with an option 
of purchasing the fee at the end of a term of years, exercised 
his option after the death of the lessor, it wus held that the 
realty was thereby converted into personalty as between the 
lessor’s real and personal representatives (o). So, where, 
after the date of his will, a testator entered into a contract, 
giving an option to purchase which was exercised after his 
death, it was held that the property was converted as from 
the date of the exercise of the option ; and that the purchase- 
money belonged to the residuary legatees, and not to the 
specific devisee of the estate, who was entitled only to the 
intermediate rents {p ) : and an agreement between conflict- 
ing claimants of an estate, that the same should be sold and 
the produce divided, has been held a conversion {q ) : so have 
the adoption and completion by the heir of his ancestor’s 
parol contract for sale (r). But the principle applies only as 


{h) Lawes v. Bemiet, 1 Cox, 167 ; 
cited 7 V. 436; and 4 V. 596. 
See Binusi, y. Smith, 2 De Gr. & S. 
722 ; GooU v. Teague, 5 Jur. N. S. 
116, As to what amounts to election, 
see Tadhmtj v. Clarh, 2 M. & Gr. 298. 

(i) A.-O, y. Brunmng, 8 H. L. 
Oa, 243 ; A.-G. v. EuVowch, 13 Q. B. 
D. 278. 

(^) Townleg y, JBeiwell, 14 V. 591. 
{ 1 ) Sug. 187. 

[m] EunUf y. Watson, a case de- 
cided by Lord Selhome m May, 1874, 


but not reported. 

{n) Sliadforth y. Temple, 10 Si. 184. 

[o) QoUmgnood v. Mow, 5 W. E. 
484 ; Townley y. Bcdwell, 14 V. 591. 
But see Brant v. Taitse, 1 Y. & 0. 0. 
0. 580 ; Emms y. Smith, 2 De Gf. & 
S. 722; cf. Boivcn y. Barlow, 11 
E(i. 454. 

(p) Weeding y. Weeding, 1 J. & H. 
424. 

{q) Emdeysr,Eawhhaw, 12 B. 552. 
(r) Eayne y. Taylor, 10 Jur. N. S. 
119. 
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between tlie real and personal representatives of tlie vendor, Chap. ?IL 
and not as between the vendor and the purchaser (6), — > 

Wliere chattels specifically Bequeathed were sold By the Sale in testa- 
friends of tlie testator dmiiig his life, he Being then a lunatic 
and so continuing until his decease, this wns held to Be no 
conversion as Between tlie specific legatee and the residuary 
legatee, altliougJi tlie iiimiithorked sale was approved and 
confimied hy the Coint in an administration sidt : and the 
fact of the specific h^gatoe having actively concurred in the 
sale did not aSect her right, she being then under cover- 
ture (/). 

And it has been held that when a railway or other public Conversion on 
company, in exercise oi its compulsory power, gives duo hdlway com- 
notice of its intention to take land, mere acquiescence By the 
owner in such notice, will (unless lie ho non compof^^ or under 
some otlier personal disability), (a) he considered eqiiivalwit 
to a contract, and hai'e the effect of converting tlio property 
into personalty (.r). But, in a modern case, where the earlier 
decisions were fully reviewed, the precis^ effect of the serrtce 
of such a notice was aceinately defined: for certain pur- 
poses, and to the extent of fixing the quantity of land to he 
taken, the service of the notice may Be said to constitute tlie 
relation of vendor and pimchaser ; But until the negotiations 
thus originated result in a formal agreement, or in acts of 
the parties equivalent thereto (as, e.y., the fixing of the price 
By arbitration), there is no contract which the Ooiu’t can 
specifically enforce at the suit of either party, and therefore 
no conversion (y). Thus where, after service of the notice, 
the vendor stated the price which he was willing to take, But 
died Before Bis offer was accepted, it w^as held that, although 

(s) JSdwardsY. West, 7 Ob. B, 858. see Richards v. A.-G. of Jamaica, 
it) Taylor v. Taylor, 10 Ha. 475. 6 Mo. P. C. 381 , but see Adams v. 

(w) if. R. Co. v. Oswin, 1 Ooll 74, Maclwall R. Co., 2 M. & G, 118, 129; 

80 ; but see Re Rast Imcolnskre R. In re Stewart, 1 S. & G. 37. 

Act, 1 Si. N. S. 260 ; and 6 Mo. P, {y) Haynes v. Eaynes, 1 Br, & S. 

Q, 397 , 426, and cases cited in Judgment; 

{z) M p. Eawhns, 13 Si. 569 ; and and mde ante, p. 242 et sey. 
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Cliap.YIL 
Sect. 5. 


’Where owner 
is a lunatic or 
Tinder di&- 
ahilitj. 


Excessive sale 
*by the Court. 


the ptixcliase was afterwards completed at the price asked, 
there was ixo coETersioa {z ) ; so, where the contract with the 
landowner merely fixed the price per acre, without speoifjung 
the quantity to he taken, the purchase-money paid for land 
taken after the owner’s death was held to he realty {a ) ; hut 
where after service of the notice, two surveyors were ap- 
pointed under the L. 0. C. Act, and the landowner verbally 
agreed to accept the price thus ascertained, hut died before 
completion, having by a will, long prior to the notice, specifi- 
cally devised the property to A., it was held that there was a 
valid contract, and that the devise to A. was adeemed ; hut 
that A. was entitled to the rents which accrued between the 
death of the testator and the completion of the purchase (i). 

In the absence of exj)ress clauses for the juupose, it is not 
the effect of a Eailway Act to alter the coiuse of tho devolu- 
tion of the property without tlie owner’s consent or election ; 
and it is now well settled that if the owner he a lunatic, or 
under any other incapacity, the purchase-money for the land 
taken retains the character of realty (o). Where money wus 
paid into Court under certain local Acts, and one of the 
persons entitled was convicted of felony and transported, it 
was held that his share was to he considered as realty, and 
that it was not forfeited to the Croxvn {cl). 

Wliere, on a sale by order of the Court, real estate is sold 
in excess of what is reqidred to satisfy the purpose for which 
the sale is directed, the siuplus proceeds have been held to 
retain the character of realty {e ) ; but in a recent case (/) the 
propriety of this doctrine was questioned by Sir George Jessel, 


(s) Ite Arnold, 32 B. 591. 

[a) Bxp. Walker, 1 Dr. 508. 

(5) Watts V. Watts, 17 E^. 217 ; 
seethe y.-O.’s comments on Bx 
Eawhns, djAEaymsi. Eaynes; and 
see also Earding v. Met. B. Co., 
7 Ch. 154. 

(c) M. M. Co. v, Oswin, 1 OoU. 74, 
80 ; Be Bkpr, a case decided by the 


Lords Justices, and cited 22 B. 198 ; 
Be Tugmll, 27 Oh. D. 309, where 
Bxp. Blammanh, 1 Si. H. S. 260, was 
dissented from. 

(d) Be Earrop's Bstate, 3 Dr. 726, 

[e] Jenny v. Breston, 13 Si. 356, 
366 ; Cooke v Beaky, 22 B. 196. 

(/) Steed Y. Breece, 18 Eq. 192 ; and 
see Crowtheri, Bradney, 28 L. T. 464. 
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M. E.j wlio expressed it as liis opinion that if a conversion 
is riglitfiilly 3imde, wlietlier by the Court or a trastee, all the 
consequences of a conversion must Mow, and that there is 
no equity in favour of the heir or anyone else to take the 
property in any other form than that in which it is found ; 
and that the sole question is whetlier the estate has been 
rightfully or wi'ongfiilly sold ”({/) : find tliis has been followed 
in a later case, whore a mere order for sale was held to effect 
a conversion {Ii), 


Oliap.VIL 
Sect. 5. 


In cases of settled estate it lias been held that acquiescence 
in a notice to treat by a railway or other public company, and 
negotiations as to the price, do not amomit to an equitable 
exercise by tenants for life of an absolute power of appoint- 
ment, so as to operate as a conversion of the estate into 
perbonalty as against remaindermen claiming under the limi- 
tations in default of appointment {i ) : nor where the estate is 
convertible at the request of a tenant for life is com^ersion the 
necessary result of the money having been paid into Couii 
and invested in Consols on his application, and of liis having 
received the dividends {k). Of course even in the ease of an 
absolute O’wner, an agreement wMch, in anticipation of the 
possibility of land being taken by the company, merely fixes 
the price of any land which may eventually be so taken, is no 
conversion (/). But couversion is the necessary result of an 
actual binding contract for sale, althougli the landowner has 
in fact no option but to sell {m). Compensation for severance, 
&c., is subject to the same rules as purchase-money (u). 


Sale of settled 
estates. 


{ff) Steed Y. luece, 18 Ee[. 192. It 
was subsequently held by the same 
Judge that iu the provisions of scots. 
23 to 25 of the 19 & 20 V. c. 120, 
which is to bo read as part of the 
Partition Act, 1868, there is such an 
equity ; J^ostcr v. Fost&r, 1 Ch. B. 
688 ; and see Mordaunt v. 

9 Ch. D. 302 ; Me BeUrdr 53 L. T. 
293 ; and see post, p. 1302, 

(A) Dmn v. Arnold, 19 Eq. 113 ; 
Syeit Y. MeUn, 25 Ch. B, 735. It 
was held otherwise in Ireland in a 


sale under a foreclosure decree where 
more than enough to cover the mort- 
gage was sold ; Scott y. Scott, 9 L. 
E. Ir. 367. 

(t) Morgm v. M%hmn, 3 D. M. & 
G. 24. 

(Aj Tmjlor, 9 Ha. 596; Pe 
Stewart, 1 S. & G. 32; He Earner, 
5 Be G.&S. 483. 

(/) Exp. Waller, I Dx. 508. 

(w) jRe Manchester, ^e. 22. Oo., 19 
B. 365. 

[n) Ibid. 
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Chap VII. ^ contract under a power of sale in a settlement revokes 
Sect. 5. . . , 

■ a subsisting devise by tbe tenant for life, of tbe reversion in 

contract on over wliicli be bas a power of testamentary appointment ; 
prior devise. altbougb tbe contract is not completed at bis death, tbe 
devisee is not entitled to tbe benefit of tbe vendor’s lien for 
unpaid purcbase-money (o). 


Eights of If j at tbe vendor’s death, there be a binding contract as 

prestSatiw^ against tbe puxeliaser, but no binding contract bas been 

unaffected by ej^tered into by the vendor, tbe rights of bis heir or devisee 
contract . . 

binding only ate, of conTse, unafiectecl ; but if in such a case tlie heir or 
purchaser. y^ere to concnr with tbe personal representative in 

enforcing tbe contract, it would appear that it would enure 
for tbe benefit of the latter. 


Events suh- If the contract were binding upon botli parties at tbe time 
of tbe vendor’s death, no subsequent act or matter can alter 
death imma- relative rights of bis representatives (p) : so that, if tbe 
purchaser subsequently act so as to lose bis right under the 
contract, tbe estate belongs in Equity to tbe next of kin of 
the vendor {q). 


Effect of con- If the contract (originally binding) be rescinded or aban- 
mutuaUy re- parties in tbe bfetime of the vendor, there 

soinded before geems to be ground to contend, under tbe old law, that tbe 

death. nil- w \ -p 1 

rights of tbe devisee are restored (r) : ii, however, it were 
held that the devisee could not take, tbe ben would be entitled 
beneficially. 

Effect of its If? during tbe vendor’s lifetime, tbe piuobaser alone 
Sng his a'bandon tbe contract, or act so as to rebeve the vendor from 
^to bind liis bability to convey tbe estate, it seems that tbe property 


(o) Oak Y. GaUj 21 B. 349 ; Blah {q) Ourre v. Powper^ 5 B. 6, n. 

Y. Bhh, 15 Ch. B. 481 ; but see Ee (r) Sug. 186 ; but the point is 

Johnstoneh Sdtkment, 14 Ch. D. 162. doubtful ; see Xmllys y. Akock^ 7 V. 

(p) Eemeit y. lord Tan^erviUe, 19 568; 19 V. 179. See, against the 

V. 179 ; and see TeUoU v. VoukSj claim of the devisee, Andrew y. 
6 Si. 40. Andrew^ 4 W. E. 620, 
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would le considered real estate at Ms decease (s ) ; but unless 
the vendor liave acq^niebcod in the vacation of the contract, 
there would seem to be a difficulty in maintaining the rights 
of the dewsee against the heir, except in cases coming within 
the new law ; and it has been decided that, under the old 
law, the contract operates as a revocation where the purchaser, 
ha’^ing paid part of the purchase-money, becomes bankrupt 
before completion, and the vendor buys up bis interest under 
the bankruptcy (/). 


CImp.VIL 
Sect. 5. 


If, during the vendor’s lifetime, he himself abandon the ortliex)ur- 

cxiabcr. 

contract, or if, tlirough want of title or for any other reason, 
the contract, at the time of his death, ho capable of being 
enforced only ((gaind and not by him, the right of the per- 
sonal representatives would seem to depend upon whether 
tlio puicliaser do or do not choose to enforce specific per- 
formance {u) ; the case being, in elfect, similar to those in 
which the puinhaser has, ab a more option to piunhase. 

Where money is liable to ho invested in land to be settled JJffoct of ^ 
to uses in strict settlement, and all the .uses are exhausted, jointrtBs. 
except a legal jointui'e, the jointress having an e(iuity to 
compel the investment of the money in land, the money must 
he treated as real estate as between the real and ptusonal 
representatives of the person who, subject to this jointure, 
is Gutitled thereto ; but it is probably otherwise as regards 
portioners (ii?), 

A general devise of all his real estates, by the vendor, Effect of 
after the contract, will, primA fme, and in the absence of Spon red 
any limitations or other matter inconsistent with such an traetd to bo 
intention, pass the legal estate in the property contracted to 
be sold (y) : but a general beq^uest by the vendor of “ all his 

(i) Sng. 101 ; 1 Jami. 46 et seq, ing they bad no title, rescinded. 

(/) Andreip v. AndreWj 8 D. M, & («) Walmd v. 11 Ch. B. 

a. 330 . 640 . 

(if) See 1 Jarm. 53 et seq. ; see He (y) y. Bright, 1 J. & W. 494. 

Thonuih, 34 Ch. B. 166, where after But the fact of there being also a de- 
the testator’s death the trustees, find- vise of all the testator’s trust estates, 
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EFFECT OP CONTRACT 


Chap. VII. leasehold estates and seeitrities for money/^ tos held not to 

— pass the leaseholds, which at the date of the will he had 

to an infant, contracted to sell(s). Where the estate is devised to an 
infant, the necessity for a suit and a decree of the Court was 
not superseded hy the fact of the will containing a devise of 
trust estates [a ) ; hut this case is now provided for hy sect. 4 
of the Conveyancing Act, 1881, which enables the personal 
representatives to convey. 


Of specific Although the estate be devised expressly by name, the 
devise. devisee, as a general rule, takes merely as a trustee for the 
purpose of carrying out the contract, and the purchase- 
money forms part of the personal estate (i) : but if the 
contract is not to be completed until a date which happens 
after the testator’s death, the devisee is entitled to the mesne 
rents and profits {c). Where a testator devised, by special 
description, lands subject to a mere option of purchase, to A., 
not in fee, but for life, with remainders over in strict settle- 
ment, it was held that the pmnhase-money was subject to the 
same limitations as had been declared of the lands (rf). It 
may be doubted, whether the speciality of the description is a 
sufficient ground {e) for distinguishing such a case from the 
earlier cases of Laices v. Bennet{f), and TownkyY. Bed^ 
well {g ) ; hut such a distinction may, it is conceived, be sup- 
ported upon the ground that the estate was devised in a 


is an indication of a contrary inten- 
tion; and tho real estate contracted 
to 1)0 sold passes under sncli devibe ; 
Lysdglit V. Edwards, 2 Ch D. 499. 

(s) Goold’v. Teague, 5 Jur.N.S. 116. 
(a) Eutser v, daihj, 4 K. & J. 41, 
43 ; see this case explained in Lysaglit 
v. Edwards, 2 Oil. D. 499. to 
costs of such a suit, see post, p. 12C2. 

{h) Knolhjs v. ShejpJmd, IJ. & W. 
499 ; see Thirile v. Ymghan, 24 
L. T. 0. S. 5 ; Oumming v. 8 
I. B. C. L. 166. 

(c) So held by Lord Selbome sitting 
as M, B. in an unrepoxtod case of 
Hunter v. Watson in May, 1874 ; see 


also Watts V. Watts, 17 Eq. 217* 
Under the old law the contract for 
sale would have been an ademption 
of the devise. 

{d) El ant v. Vause, 1 T. & C. 0. 0, 
580 ; see judgment. Emuss v. Smith, 
2 De G. S. 722 ; compare Bowen 
V. Barlow, 11 Eq. 454. 

(e) See dictum to that effect in 
Weeding v. Weeding, 1 J. & H. 431. 

(/) 1 Cox, 167. And see Ootlmg- 
wood V. Boia, 3 Jur, N. S. 785. 

[g) 14 Ves. 591. And see the 
explanation of the principle of this 
case in Be Adams and Kensington 
Vestry, 27 Ch. D. 394. 
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maimer inconsistent witli tlio intention that tlie derisoes were 

to take, not Ijoiioficiallj, lint merely for tlie pnrpo&e of — - - 

efiectiug the sale. 

And the law, as ahovo stated, appears to he nnaltered hy Effect of 
the 1 Yiot. c. 26 {!i ) ; which, howeyer, removes all douht as ^ 
to the devisee’s right in cases whore* the contract is rescinded 
or abandoned hy the vendor, or is not binding on him ; and 
also is in favour' of the devisee’s heneflcial interest in ciises 
similar to Knollijs v. Shepherd (i). 

The vendor’s interest under the contract is within tlie 
Statute of Charitahle Uses (6 Geo. II. c. 36), and a heiiuest in Mortmain 
of it to a charity is void under the Act [k). So is a Kke 
hoG[uest of a legacy chai'ged on land (/), and of the premium 
payable for a lease («). 

(6.) Death of purchaser before compktion: its effect onrebtice Sections. 

rights of Ms real and personal representatim, under old, and Death of pur- 

<1 ctaser before 

under new law, completion: 

its elfoot on 

Upon the death of the purchaser before complotiony the of^rreafand 
eQTiitahle ownershii) of the ia*0])ert7 contracted for (assuming pej’soBal re- 
it to he freehold or copjdiold of inheritance) vests in his real under old, 
representative, as quasi heir or quasi devisee ; and until the new law. 

Act amending Locke lung’s Act {n), he was prma fade 
entitled to have the piu’chaso-monoy paid or reimbursed to 
liimself, out of the personal estate (o) ; and this although ho 

{/<) Fmrcr v. Loid Wtnteiton^ 5 (m) Sliephmd v. Fcetlmn^ 6 Ob. 

B. 1 ; Moor v. 12 Si. 123; B. 597. 

if. M, Co, V, Omnn, 1 Coll. 71, 80; {n) See 30 k 31 V. c. C9. 

Ft p. Ilittokns, 13 Si. 509 ; Gakr, [o] Fletelm Y,Adiurner^ 1 Wb. & 

Gale^ 21 B. 319. T, L. C, ; langfoid v. IkU^ % P. 

[%) 1 J. & W. 499 ; see Sug. 187, W. 629, 032; Bmmo v. Mond, 10 
191. V. 597, 611, 615. If tbe executor 

{h) Ilanison v. Ilanmn^ 1 E. & complete, and take tbe oonTeyauce 
71. ill Ids own name, bo will be a trubtee 

(/) Frool V. Mdleijy 3 Cb. 672 ; for tbe boir or devisee ; Alhpi v. 
see Lncm v. Joms^ 4 Eq.. 73. Allepi^ Moa. 262. 



G04 


EFFECT OF CONTEACT 


Cliap.vir. was himself tlie vendor, and the purchaser's personal repre- 
— — sentativo [p) : and Locke King’s Act (g) did not deprive the 
heir or devisee of his right to have the pxmchase-money paid 
out of the personal estate (r) ; a vendor’s lien for unpaid pur- 
chase-money having been held not to he a sum charged on 
land hy way of mortgage within the meaning of the Act (.s) ; 
hut by the Amendment Act (^), the word “ mortgage ” is to 
he deemed to extend to any lien for unpaid purchase-money 
upon any lands or hereditaments purchased hy a testator^ a 
provision wliieh, hy the fiudhor Amendment Act (//), was 
extended to the case of a piu’chaser djing intestate (,?}. The 
heir or devisee has the same disposing power over the estate 
as his ancestor or testator had (y). 

Eelative As in the case of the vendor, so also in the case of the 
personal pm^chaser, the question between real and personal represen- 

tifeTdetend decease, he 

on his liability i^yas, either absolutely or conditionally, under a binding con- 

ooXaeL^ tract to piuchase : if absolutely hound, or if conditionally or 
optionall}' bound, and the condition upon wiiich the liability 
■was to become absolute he subsequently fulfilled, or the 
vendor’s option to sell he declared, the real iej)resentative is 
entitled (z ) . And his rights will not he afiected hy anything 
subsequent to the death of the purchaser : so that if hy such 
subsequent matter (c.y., the felling of ornamental timber hy 
the vendor,) the contract cease to he binding on the pur- 
chaser’s representatives (c^), or he actually rescinded hy the 
vendor on the ground of delay after the purchaser’s de- 
cease (6), or in exercise of a power reserved hy the con- 
tract (c), Ms real representative is nevertheless entitled to the 

ip) V. CoppiU) 2 P.W. 291. {y) See Lmiyford y. 2 P. W. 

\q) 17&18V. c. 113. 629. 

(?) v.Eboif, 3 Jur. N. S. 684. [z) BuclmasUr y. Emop^ 13 V. 

(s) Barnwell v. Iremonyer^ 1 Dr. & 466 ; and see Earl Badnor y. 

S. 255. 11 Y. 448. 

{f) See 30 & 31 y. c. 69, s. 2. (la;) 1 Jarm. 55 j and see Broome y, 

(w) 40 & 41 y. c. 34. MomTc, 10 Y. 597, 604. 

(«) For a discussion of tbe pro- (5) Whttahr y. Whittaker^ 4 Br. 
visions of these Acts, see tbe recent 0. G. 31 ; and see 10 Y. 599. 
case of Be Coclcroft, 24 Cb. D. 94 ; (c) Emlson y. Gool, 13 Eq[. 417. 

vide pos% p. 920 et seq. 
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piireliaso-nionoy. And, it is conceived, the fact of tlie contract Chap. VII. 

not being binding on tbo vendor at the time of the purchaser’s 

death, does not affect the above lodes. 


If, however, the contract gave the pui-clmer a mere option, if notliablo 
wMeh ho had not declared at the time of liis decease ; or, if, pJescAtives 

tliTough want of title in tlio vendof or any act or omission on 

^ ^ ^ ^ on liw por- 

liis part, tlie agreement, altliougli intended to be Ibiiiding on sonal estate. 
l)otli parties, was, at the time of the purchaser’s death, bind- 
ing only upon the vendor, the real representative of the pur- 
chaser has no claim upon the personal estate for tlie nnpaifl 
purchase-money ; and an action hy him against the personal 
representatives and the vendor, will he dismissed {d ) : but, 
upon principle, it would seem that, if he chose to pay for the 
estate out of his own pocket, he might enforce the contract 
against the vendor unless the clause of option were so worded 
as to be confined to the purchaser individually. 


Where a defective title was not made good until after the 
purchaser’s death, though the defect might have been 
remedied in his lifetime, his real representative was held 
entitled to have the purchase-money paid out of the personal 
estate (c) ; so, where the owner of a piece of land contracted 
with a builder for the erection of a house upon it, but died 
intestate before it was completed, his heir was held entitled 
to have the house completed at the expense of the personal 
estate; even though the contract was not enforceable in 

Eiuity (/)■ 


{(1) Gmn V. 1 Atk. 573 ; 
Broome v. MonsJc, 10 Y. 597 ; CoUnr 
T. Jenhm^ You. 295 ; Sug. 193. 
But tke devisee of an estate not con- 
tracted for, but only directed by tbe 
will to be purebased, is entitled, if 
the piircbase cannot be effected, to 
have tbe money which the testator 
so appropriated laid out in the pur- 
chase of another estate ; see Coventry 
V. Coventry^ 2 Atk. pp. 366, 369; 
Broome v. MoneJe^ 10 Y. 602; Mo 


Admis and Kmmyion ToBiry^ 27 Ch. 
D. 394. 

0) Giurntt V. Aeton^ 28 B. 333. 

(/) Cooper T. larmaHy 3 Eq. 98, 
See Brm r. Welmrt^ 25 B. 348. 
See as to costs of carrying out agreo- 
ment for partition on the death of a 
co-owner, Me Tami^ 7 Eq. 434 ; and 
as tohiulding contracts, and whether 
they are enforceable in Equity, vide 
povt^ p, 1108 et eeq. 


1). TOL. I. 


X 
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EFFECT OF CONTRACT 


Chap.VIL 
Sect. 6. 

Eelatiye 
rights of heir 
and devisee 
under old 
law. 

Eight of 
devisee de- 
pended upon 
contract being 
binding on 
vendor. 


But will 
might put him 
to his election. 


Devisee might 
be entitled to 
estate, but 
have to pay 
for it. 


Cases in which 
conveyance to 
purchaser 
revoked 
devise. 


The relatiye rights of the heir and devisee of the purchaser, 
in cases falling within the old law, seem to depend on the 
following rules : — 

A purchaser, upon entering into the contract, became en- 
titled to dispose, by will, of all bis rights under it {g). If, 
however, the contract were* not, at the date of the will, bind- 
ing upon the vendor, (either absolutely or subject to a condi- 
tion or option subsequently fulfilled or declared,) it conferred 
on the purchaser no enforceable rights; and his will was 
therefore inoperative : and any interest subsequently acquired 
by him in the property descended on his heir (A). A clear 
indication, however, of the testator’s intention that the cle- 
™ee should take, either the particular lands, or, generally, 
all subsequently puiobased lands, was sufficient to put the 
heir to his election between the descended land and any pro- 
vision made for him by the will {i ) : and this even as regards 
a will coming into operation before the 3 & 4 Will. IV. c. 106, 
s. 3 ; although in such a case the heh in fact took by descent 
and not by devise (A). If, howuver, at the date of the will, 
the contract were binding as against the vendor, the pur- 
chaser’s devisee became entitled to the benefit of it (if remain- 
ing unperformed at the purchaser’s decease) ; but his right to 
have the purchase-money paid out of the personal estate, de- 
pended, as above shown, upon the question whether the con- 
tract were binding as against the purchaser at his decease ; and, 
if this wure so, it is conceived that the devisee w^ould (as against 
the heh) be entitled, although the contract were not binding 
upon the purchaser at the date of the will. If the contract 
were performed by the vendor in the purchaser’s lifetime by 
a conveyance to the latter in fee (/), or to a trustee for 


{g) Atolmhj v. Vernon , 10 Mod. 
618, 528 , Broome v. MomI, uh 
supd; Bose v. Cmynghme^ 11 V. 
650; Qaslmth v. Lore^ Lowther^ 12 
V. 107; Sug. 188, 184; Morgani. 
Ilolfordj I S. & G-. 101. 

(A) Mosey, Gumjngham, ubv mprd; 
Bmhh v. Bmms^ 8 Si. 625. 

(i) Thllimon v. Woodford^ 13 V. 
209; Ohwcknm v. Ireland^ 4 Si. 


520 ; 1 E. & M. 250 ; but the legatees 
have uo lieu on the land for such 
part of the personalty as he impro- 
perly receives; O)cenmod v. Benmj^ 
12 B. 403. 

(A) Sekoder y Schroder^ Kay, 578 ; 
afid 3 Eq. E. 97. 

(il) See Barsons v. Freeman, 3 Atk. 
741, 749 ; Eamood v. OgUnd&t', 8 
V. 106, 127. 
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Mm {m)j (or, perhaps, to the common uses to har dower in his Cliap. VIL 
favour, in cases where the contract was for a conveyance to — 
him or such uses as he should appoint {n)^) the devisee was 
entitled in Equity; and the legal estate descended to the 
heir as his trustee. A conveyance to uses to har dower, 
operated, however, as a revocation where there was either 
no written agreement (o), or an Mgreement to convey in 
feG(|?), or oven an agreement to convoy to the purchaser, 

Mb heirs, appointees or assigns {q ) : the doetxino, however, is 
disapproved of by Lord St. Leonards (i*), and although 
apparently well settled (^), seems open to much observation. 


Lands merely contracted for, might pass, along with lands Effect of 
contracted for and conveyed under a general devise of all 
lands purchased by the testator {t) ; and lands recently pur- 
chased and conveyed, passed under a general devise of lands 
contracted for (w) ; and coj)yholds surrendered to the nso of the 
copyholder’s will, passed under a general devise of copyhold 
estates contained in a prior “will and not subsequently re- 
published (r). 

The exociition, according to the Statute of Erauds, of a l^pubiica- 
suhsequeut codicil (^), although purporting to deal only with 
personal estate, was a repuhlication of a prior will {z ) ; and a 
will spoke, for general purposes, from its last repuhlication {a ) : 
not so as to alter the meaning of expressions evidently re- 


{m) See Jenlmson v. IFatts^ Lofft, 
609, 615 ; lim v. Oumjnghame, 11 
Y. 564. 

(«) Sug. 183. 

[0) Wa)d V. Mooh, 4 Mad. 368; 
Pkwden Y. Eychf 2 Si. N. S. 171 ; 
revd OE anotlior point, 2 D. M. & G. 
684. 

(j!?) liawlms V. Mwgis, 2 Y. & B. 
382. 

(f?) MllinY,]Iktchc>\ 2 M. & 0.432. 
p) Bug. 183, 184 ; Toole v. Goaks^ 
2 D. & War. 497. 

(1) ‘‘1 cannot say I see anything 
Idse a doubt on tbe antborities.” Ter 
Lord Oottonbam, 2 M. & 0. 441 ; 
Schroder v. SeJiroder, Kay, 578. 


[t) Atcherhj Y. Vmm, 10 Mod. 
526 ; Mmton v, Toe^ 8 A. & E, 16, 
63, and cases cited. 

{u) St. John V, Tishop of Wtntonj 
Cowp. 94. 

[jc) A.-G. Y. Fpr, 8 Y. 256 ; see 
now 1 Y. c 26. 

(y) Atcherley v» Vermnf 10 Mod. 
618; Com. 381. 

(s) Ba)}m Y. CtoioOf 1 Y. 486; 
TigoU V. WdUr, 7 Y. 98 ; Gmt v. 
W^Umey^ 12 Mo. 2 ; but sec Jowdt 
Y. Boards 12 Jur. 933. 

(a) Guest y Wilksetj, 12 Mo. 2; 
Enlme y . Jlajgafe, 1 Mer. 285 ; Tow- 
ley Y. Eyton^ 2 Mor. 128 ; GoodtitU 
Y. Meredith^ 2 M, & S. 5, 14. 
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EFFECT OP CONTKACT 


Cliap.YII. 
Sect. 6. 


Effect of 
1 Viet. c. 26, 
on relative 
rights of heir 
and devisee 
of purchaser. 


'Where 
specific de- 
scription is 
applicable at 
date of death, 
hut not at 
date of will. 


fexring to tlie original date or derise (J) ; but so as to extend 
a general devise of aU lands witliin a specified locality, to 
lands subsequently purchased within the same locality {c). 

In cases of wills falling within the operation of the late 
Act, the above questions between the heir and devisee are 
settled in favour of the Tatter, by the provision which makes 
the devise operate upon the testator’s interests as they exist 
at the time of his death {d). 

It has, however, been held that property will not, by vlitne 
of the Act, pass under words of specific description, which, 
though applicable at the death, were inapplicable at the date 
of the -will {e ) ; thus a devise in 1844 of “ all my (iuendon 
HaU estates in Essex” (parol eridence being admitted to 
show what was comprehended in that description at the date 
of the will), was held insnfiicient to pass certain small addi- 
tions to the property, which had been contracted for, hnt not 
actually purchased (/) : hut where there wns a specific devise 
of “ my mansion and estate called Cleeve Court,” followed 
by a residuary devise, and the testator at the date of his 
will had contracted to buy an adjoining estate which W’'as 
afterwards conveyed to him, and he subsequently bought 
other small properties, it was held by V.-O. Malins (parol 
evidence being admitted to show what was comprehended 
in the description at the date of the will and the death), that 
the subsequently acquired properties passed under the specific 
devise (y) ; so, where there was a specific devise of all 


{h) Strathnoie v. Dowes, 7 T. B. 
482 ; Monypenmj v. Bnstow, 2 B. &M. 
117 ; AMy v. WangJi, 4 Jur. 572 ; 
Euyhes v. Turner, 3 M. & K. 666 ; 
see larnoU v. Walks, 4 Y. & C. 160 ; 
Toe V. Waller j 12 M. & W. 591, 601 ; 
Tm t. EoU, 15 Jur. 13 ; 20 L. J. Q. 
B. 57 ; Stilwell v. Melki'sh, 20 L. J. 
Ch. 356, 361. 

(c) Barnes v. Crowe, 1 V. 486. 

(i) 1 y. c. 26, s. 24. 


[e] Bmuss v. SimiJi, 2 Do Gf. & S. 
722 ; and see Cole v. Scott, 1 M. & G. 
618 ; Touyks v. Touylas, Kay, 400 ; 
O’ Toole V. Browne, 3 E. & B. 572 ; but 
see Wagstafy, Wagstaff, 8 Eq. 229; 
and, as to republioation, s. 34 ; and 
Wilson V. Bden, 5 Ex. 752, 766. 

(/) WeM Y. Byng, 1 K. & J. 580, 
sed qiiare, 

(y) Castle y. Box, 11 Eq. 542; and 
see tbe V.-C.’s comments on CoU v. 
Scott, and CorlU v. Byng, 
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my messuage partly freehold and partly leaseliold. No. 3? 
0. Street,” followed by a residuary dertse, and the testator 
subsequently purchased the reversion in foe of the lease- 
hold portion, it was held that the whole messuage passed 
by the specific devise {h); and tlie use of the pronoun ^‘my,” 
in the desmption of the thing given, is not sufficient evidence 
of an intention that the will shall hot speak as frnm the date 
of the death {i ) : nor, in the case of a residuary gift, does the 
adverb “ now ” always have tliat effect {k). In a recent case 
a testator devised my cottage and all my land at 8.,” subject 
to a condition that the plantations, heather, and furze should 
be all preserved ^rtn their present state,” and devised ‘^all 
other my freehold manor, messuages, land, and real estate 
whatsoever and wheresoever,” to trustees upon trust for sale. 
At the date of Ms will he liad a small cottage with twenty- 
two acres of rough land held witli it at 8., and he afterwards 
entered into a contract, which w\as not completed at his death, 
to buy a large house with ten acres of garden and land ad- 
j oining the cottage and rough land. It was held that, although 
there was not evideneo of a contrary intention within the 
meaning of the 24th section, yet that, Iiartiig regard to the 
existing circumstances at the testator’s death and to the resi- 
duary devise, tlio specific devise referred to the cottage and 
rough land, and did not cany the property contracted to ho 
hought (/). 


Chap. Til 
Sect. 6. 


Wliero a will, under the old law,hore date only a few clays Contract not 
heforo tlie conveyance, the Court refused to presume the ex- IgtinS he£ 
istence of a hindiiig contract prior to the will, even although 
for a long period no claim had been made hy the heir (m). 


{h) Mihs Y. 1 E{ 1 . 462; Cox 
V. J^inneUj C Eq. 422; Saxton r. 
S(ixio)i, 13 Ch, D. 359 ; and mellilfon 
y. Ilibon, 9 Jur. N. S. 511 ; Ito M. It. 
Co,, 34 B. 525. 

(t) Miles V. Miles, suprL As to a 
residuary devise being stiU specific as 
under the old law with reference to 
the payment of debts, see Emsmmi 
Y, Fnje)', 3 Ch. 420 ; QihUns y, BijtUn, 


7 Eq 371 ; lanciJiM y. Ipg^ldtn, 10 
Oh. 136; Tomphns y. CouUhunt, I 
Oh. B. G26; Fimpilimson v, Floyer, 
3 Oh. B. 109 ; and see post, p. 702, 

n. {?). 

(4*) JHigstafY, WagsUff, 8 Eq. 229 ; 
and sec RoM. R. Co., 34 B. 527. 

(1) Re FoHdmd Lamb, 30 Ch. B. 50. 
{m) Cathrow v. Fade, 4 Be G, & 

S. 527, 



310 


EFFECT OF CONTEACT 


Chap. VII. 
Sect. 6. 


Effect, under 
old law, of 
purchase of 
fee by termor; 


and under 
1 Viet, c, 26. 


Merger when 
not presumed. 


Under the old law, upon a binding contract for purchase of 
the inheritance by a person possessed of a beneficial term for 
years, the term, although specifically be( 3 [ueathed by a prior 
will, became attendant on the inheritance; so that, on the 
death of the purchaser, even before conveyance, Ms legatee of 
the term was merely a trustee for his heir (?^) : the interven- 
tion, however, of any intermediate estate, unless held in trust 
for the purchaser (a), would seem to prevent the operation of 
the rule {p) : and the rule that the term became attendant 
was merely one of presumption, which might he rebutted by 
evidence of a contrary parol declaration by the purchaser (j). 

It seems probable that, in cases governed hy the new law, 
a contract for purchase, not completed hy conveyance, would, 
in Equity, defeat (as before) the rights of a party claiming 
the term under a general bequest ; hut would not (except in 
cases coming vdthin the operation of the 8 & 9 Viet. c. 112) 
affect a specific legatee of the term ; and it would seem that 
a specific legatee will not lose the benefit of the bequest, if 
the term is actually merged by a conveyance of the fee to the 
testator, or becomes attendant on the inheritance, or satisfied 
and merged under the Satisfied Terms Act (r). 

It need scarcely be observed, that where there is an evident 
intention that the term shall he kept on foot, there is no pre- 
sumption of merger : as where the owner in fee purchases an 
existing lease, and has it assigned in trust for him, his exe- 
cutors, administrators, and assigns {s) ; or, where the owner of 
the leasehold interest, on piuchasing the reversion, takes the 
conveyance in the name of a trustee, and expressly declares 
that the term shall not merge (^}. Where the hiishaiid is 
entitled in fee, and the term comes to the wife, there was, 

in) Galton y. Emcoel^ 2 Atk. 425 ; (?') 8 & 9 V. c. 112 ; Miles v. Miles^ 

Capel Y. Girdhr, 9 V. 509. 1 Eq. 462 ; JSaxfon v. Sa^^ion, 13 Cli. 

(o) Whitchurch v. Whitchurch, 2 P. D. 359. 

is) Gunter y. Gunter^ 23 B. 671; 

[p) BcoU V. JFenhoullet^ 1 Br. C. 0. Tyrrwhitt y. Tijri whtt^ 32 B. 244 ; 
69 ; Capl y. GiriUr, 9 Ves. 609. but sec Sug. 625. 

to) 625. (i) BUmmjY, Maney^ 2 Cb. 138. 
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micler tlie old law, no merger during the -nifo’s life («), and Chap. Til. 
the Question cannot now arise. . 


(7.) As to the effect of the contract in rarious special cases. Section 7. 


If a mortgagee, hating agreed to purthaso the equity of As to the 
redemption, proceed to enforce liis legal title hy ejectment, 


the existence of the contract ttill, unless lie have imiirniierly 

/ spetulcahes. 

dekjTd to eiitoree it (.r), bo a ground for ivfirsmg reli(d to tlie Murtga^^(‘e 


mortgagor under tlio 7 Geo. IL c. 20 (y). to pSmao 

may oEforro 

Til 1 1 n n 1 n r* J P *1 hiB It gal title. 

it has been held, that the fact of a mortgagee, with power contract for 
of sale, hating contracted to sell paii of the mortgaged 
estate for a sum exceeding the amount duo on ilie security, F^cr. 


is no ground for restraining him from bringing an action for 
recovery of the mortgage debt ( 2 ). 


An agreement by A., a tenant in possession, to purchase of Agrementby 
B., is a sufficient prm& fuck evidence of B.’s title to ensihlo 
him, if the contract have gone off, to sustain an action of 
ejectment [a). ' 


Where the assignee of a lease agreed to sell it, and it was Agreoment 
stipulated that the pureliaser slioukl not be entitled to an onS'^na 
assignment, and ho entered and retained possession until the 
end of the tem, the latter was hold hound, in Equity, to 
indemnify the original leKsoo, although no party to the agree- 
ment, against breaches of covenant committed during such 
possession (6). 

A person who has become the equitable owner of a lease. Liability of 
by contract between himself and the lessee, but to whom no amignoa of a 

leane* 

(») Jones V. S Jim. N. S. (J) Ohse v. Wilhrfonoj 1 B. 112 ; 

592 . see i^anien v. 4 B. ; and 

{x) SUmerY. Sirnff, 1 Wile. 80. Mooe y. (Jug, 2 Pli. 717, 721, 72i1, 

(y) GooiUith V. Tope, 7 T. B. 180, For tJie legal liaHlily of wliidi tlih 

(a) Wilks V. leutt, 1 Be a. & S. principle is tlie equitable counter- 
392 , j)ait, see v. Garrett, L, B. 5 

(a) Doc V. Burton, 16 Q. B. 807. Fx, 132 ; 7 Ex. 101. 
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EFFECT OF COHTEACT 


Chap.YII. 

Sect. 7. 


Agreement by 
lessor for 
puroliase of 
underlease. 


Joint tenancy. 


Co-ownersbip 
of a common 
ngbt. 


Dower. 


Under old 
law. 


legal assignment has been executed, is not liable to the lessor 
for rent accrued, or breaches of covenant committed, during 
the time when he was in possession (c). The decision in this 
case was rested on the general ground that the relation of 
landlord and tenant was a purely legal one ; and the circum- 
stance that the equitable assignee had parted with the pro- 
perty does not appear to have been considered material. 

Where a lessor becomes the equitable assignee of an under- 
lease, he incurs, in Equity, the obligation of performing the 
covenants therein contained ; and cannot set up then’ non- 
performance as a ground for refusing performance of a cove- 
nant in the original lease {d). 

A contract for sale by a jomt-tenant seems to be, in Equity, 
a severance of the joint-tenancy [e). 

The co-ownership of a common right, as e.cj., of fishing 
on a lake, is not a jus indmluum, even where merely appur- 
tenant to land ; but any one of the joint owners may alien 
his right, either wholTy or in part, though not so as to preju- 
dice the enjoyment of his co-owners (/). 

A contract for sale by a single man, was, in eases subject 
to the old law of dower, sufficient in Equity to exclude the 
claim to dower of a wife whom he married before the con- 
veyance (y). Wliether the contract by a mortgagee in fee for 
the purchase of the equity of redemption let in his wife’s 
dower, seems to be somewhat doubtful (/i) : but such a eon- 

(c) Cq!S V. Bishop^ 8 D. M. & G-. [e] Bmcn v. Maindle^ 3 V. 25G, 

815; see judgment; cl WngU v. 257; Freioen v. Melfe^ 2 Br. 0. 0. 

12 Eq, 408, case of mining lease 220, 224; Kingsfo)d y. Ball^ 2 Gif. 
to trustees for a public company App. 1. 

wbicb repudiated tbe lease, but was (/) Memies v Macdonald, 2 Jur. 

nevertbeless held liable in Equity to 27. S. 575. 

tbe lessor. {g) Lloyd r. Lloyd, 2 Con. & L. 

(d) JmUns y. Bortmm, I Ke. 435 ; 592. 

and see Cox v. Bishop, 8 D. M. & G. {h) See and consider Kmght y. 
819; JaMv, 3 Dr. 681. Bumpton, 4 B. 10; and FlaeJc y. 

Longmte, 8 B. 420. 
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tract does not appear to merge the security as in favour of Ghap.yii. 

mesne incumbrancers (?). 

In one case, wliere tlie pnrcliasor elected to take the estate 
mtli a compensation, specific performance of the contract 
was enforced against a vendor, whose wife, entitled under 
the old law, refused to release her right of dower (A). 


Under the new law (/), the contract for purchase lets in Under new 
the dower of the purchaser’s wife ; hut she may he deprived 
of it in any of the various ways specified iu the Act {m) : as 
regards copyholds, the right to freehench does not attach until 
actual admittance (;i). On the other hand, the contract for 
sale binds the dower of the vendor’s wife, unless he have 
before marriage agreed not to bar her dower (a). 


It has been tliouglit that in the case of a mere power of Legacy duty, 
sale under a will, where the proceeds of sale are to remain 
personal estate, the contract would let in the Crown’s claim 
to legacy diil^^ (/;) ; hut according to a modern decision of the 
House of Lords this is so only when the power is so worded 
as, in the events which occur, to ho in effect equivalent to a 
trust ; and a mere discretionary power of conversion for tlie 
conveiiionco or benefit of the parties henofidaUy interested, 
does not let in the duty, although a sale he actually effected (q). 

So, where tlie proceeds are to ho reinvested in land, so that 
the property, althoiigli in fact converted, will remain land in 
coiitemplation of a Coiut of Equity, it lias been decided that 
no duty attaches, although a sale bo actually effected, and the 


(?) Binley t . Itielimdwi, 9 Ha. 
734 ; me post, p. 1010 stq. 

[l] Wilm V. Willuum, 3 Jur. N. 
S. 810. 

(^) 3 & 4 Will. IV. c. 105, whicli 
afiects only women marriod after 
January Ist, 1834 (s. 14), and docs 
not affect freobenoh. 

[m] Sects. 2 to 10; sco sect. 11. 

[n] Smith V. Admns, 5 B. M, & O'. 
712 ; but see Sptjer y. Il0t, 20 B. 


621, wlicro the intestate appears not 
to bavo been admitted, 

(a) Sect. 11. 

(p) See J -(7, y. Smim, 1 Ex. 
749 ; and seo A.-Q* v. Metcalfe, 6 
Ex. 43; and J.-Cr. y. Mangks, 5 
M,&W. 120. 

(j?) Adv,‘G- y. Smith, 1 Macq. 760. 
And see tbo autborities collootod and 
discussed in Hanson, pp. 20 and 212, 
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EFrECT OF CONTRACT 


Chap.YIL 
Sect. 7. 


Succession 

duty. 


will contain a power of interim investment in the funds or 
on mortgage, and the parties elect to take the property as 
money (r). And, on the other hand, an absolute trust for 
sale, although not acted on, lets in the duty (s) : the test of 
liability being the equitable nature of the property at the 
time of the death. It has been held, that where a will con- 
tains a discretionary powder of sale, and a sale is made by 
the Coui’t, the question of liability depends upon whether 
the Court acted by dhecting the trustees to exercise their 
discretionary power, or sold under its own general jurisdic- 
tion [t ) ; the duty not attaching in the latter case : but, as 
we have seen (?f), the present doctrine is, that a mere dis- 
cretionary power, although acted on, does not let in the claim 
to duty. 


By tho Succession Duty Act (^), the duty imposed by the 
Act is made a first charge on the property ; and every person 
in whom the same is vested by alienation or other derivative 
titlo at the time of the succession (y) becoming an interest in 
possession, is personally accountable to the Crown for the 
duty payable in respect of such succession (s) : but every 
receipt and certificate, purporting to be in discharge of the 
whole duty payable for the time being in respect of any suc- 
cession or any part thereof, exonerates a fide purchaser 
for value, and without notice, from such duty, notwithstand- 
ing any suppression or misstatement in the account, or any 


(}) Eeal V. ImgU^ 8 Ex. 839, n. ; 
Mules Y. Jennings, 8 Ex. 830. 

(s) A,-G. V. Eolfoid, 1 Pr. 426; 
Wilhcimson y. Adv.~G., 10 C. & F. 1 ; 
and see J. “O', v, JBrunmng, 8 H. L. 
C. 243 ; and see and dist. A.-G. v. 
Marquis of AiUskinj, 16 Q. B, D, 
408, wFero probate duty was held 
not to be payable in respect of land 
bought out of the personal estate of 
a lunatic under an order of the L. JJ. 
sitting in Lunacy, declaring that 
such land should be considered as 
part of the lunatic’s personal estate, 
but not containing any express or 
implied trust for sale. But this de- 


cision has since been reyersed hy tho 
H. L., 12 Ap. Ca. 

[t] Eohson V. Eeale, 8 Ex. 368 ; 
17 B. 178. 

(?;) Ante, p. 313. 

(x) 16 & 17 y. c. 51. 

( g) As to what is a succession, seo 
Wilm Y. Smith, 4 Dr. 40 ; Me Lou- 
lace, 4 D. & J. 340 ; Me Jenhnson, 
24 B. 64. A conyeyance by way of 
Imd fide sale never creates a sncces- 
sion within the meaning of sect. 2 ; 
Injer v. Modand, 3 Ch. D. 675; 
A.-G. V, Molding, 6 Q. B. D. 177, see 
also^.-Cr. Y. Koijes, 8 Q. B. D. 125. 
(s) See sects. 42, 44, 
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insufficiency in tlie assessments ; and no hna fide purcliaser Cliap.VfL 
for value under a title, not appearing to confer a succession, ~_i_ 
is subject to any duty wliich may bo cbargeable upon tbe 
property by reason of any extrinsic circumstances of which 
he has no notice at the time of his purchase {a). In one case, 
where it was doubtful whether succession duty or legacy 
duty was payable, a certificate from the Inland Eevonue 
Office that the latter duty had been paid, wus hold to have 
discharged the land(i). The donee of a general power of Oe appoint* 
appointment under a disposition taking effect upon the death a general 
of any person dying after the commencement of the Act is 
to be deemed entitled, at the time of his exercising such 
power, to the property or interest thereby appointed as a 
succession derived from tbe donor of the pownr; and the 
appointee under a limited powder of appointment imder such 
a disposition, who takes any property by the exercise of such 
a power, is to be deemed to take the same as a succession 
from the person creating tlie power as predecessor (c). The 
Act does not expressly prortde how the succession of an 
appointee, under a gmraJ power of appointment, which 
has taken effect on a death happening* after the commenco- 
ment of tlie Act, is to he treated as derived ; hut the Ooimt 
of Exchequer has held, that in such a case the interest of 
the appointee is to be taken as derived from the donee of the 
power (</). Consistently with the above-mentioned niles as 
to legacy duty, the Succession Duty Act prortdes, that the 
interest of any successor in moneys to arise from the sale of 
real property (wdikh includes leaseholds) (c) under any tmst 
for the sale thereof, so far as the same are not ohargeahle 
under the Legacy Duty Acts, shall he deemed to be personal 


[a] Sect. 52. 

(//) Mmi Howe v. Eail of LxehficU^ 
2 CL 155. 

(<?) Sect. 4 ; see He Loiikce^ 4 B. & 
J. 340 ; He Watlofs Trusty 1 B. J. 
& S. 650 ; Chmltoti v. A.-G.j 4 Ap. 
Ca. 427 : ArG, y. 6 Q, B. 

B. 648. 

(d) A,-G. V. Upkn, L. B. 1 Ex. 


Hrtr/wr, 7 H. & N. 109 ; v. 

9 H. L. C. 477; and geuo- 
rally on the Act, see Htn^ v. JamaHf 
14 Eq. 357 ; and the comments in 
that case on A. -Cr. v. fHliy 3 H. & C. 
615; Comirs. of L H, v. Ifanmn^ 
7H. Jj,h 

{() See sect. 1; and as to what is 
included in “property” insect. 2, 
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EFFECT OF CONTEACT 


CLap.yil. 
Sect. 7. 


Sales under 
Settled 
Estates Act, 
1877, and 
Settled Land 
Act. 


Cases on the 

Succession 

duty. 


property chargeable witli duty under the Succession Duty 
Act ; but, if subject to any trust for the reinyestment 
thereof j such moneys arc to be deemed real property, and 
chargeable with duty as such (/). In the ease of settled pro- 
perty, powers of sale, exchange, and partition, whether express 
or conferred hy statute, as in the case of the Settled Land 
Act, may still be exercised* and the sale moneys or properties 
received in substitution or severalty become liable to the 
duty (g ) ; and it has even been held that when an estate was 
settled subject to a jointure (the cesser of which would involve 
the payment of duty), and with the conciuTcnce of the join- 
tress was sold hy the trustees of the settlement in exercise of 
a power of sale therein contained, tlie liability to succession 
duty was shifted from the land to the money ; although the 
powder of sale did not override, but was overridden hy, the 
jointure {h). 

A sale by the Court under the Settled Estates Act, 1877, 
is equivalent to a sale under a power in the settlement, and 
the duty is transferred to the purchase-money (i) ; and it is 
conceived that the principle will equally apply to a sale under 
the powers conferred hy the Settled Land Act (/c). 

The following points which have arisen on the Act, in 
addition to those noticed above, are deserving of attention. 
On the sale of a reversion, or of an estate subject to a 
periodical charge, the diuatioii of which depends upon a 
life or lives, the pmxhaser is, as between himself and the 
vendor, liable to hear the duty, unless there is an express 
stipulation to the contrary in the contract (/) . In the decided 
case, the vendor wus a trustee with power of sale ; hut the 
decision was based on the general ground that the purchaser 
had bought the right to succeed on the death of the tenant 
for life, and that this carried with it the tax on the succession. 

[f) Sects. 20, 30. («) Re Warner^ s S. A"., 17 Ch. D. 

[g) Sect. 42. 711. 

[h) DugdaleY Meadows^^Oh. 601 > (A) Sect. 20 ; nee post, p. 669. 

{1) Cooper y, Trewhy, 28 B. 194. 
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In the common ease of a tenant for life and remainderman 
conveying the property in fee, it remains liable in the hands 
of the piircliaser to the payment of the duty on the death 
of the tenant for life. The Act, however, gives the com- 
missioners a discretionary power to commute the duty {m ) ; 
and the purchaser should eitlier sec that this is done 
before the completion of his pinijliase, or insist on a suffi- 
cient indemnity from the remaindermen or reversioners. 
As between themselves and the pimchasor, Iho liability of 
these parties to commute the duty would seem to depend 
upon whether the purchaser bought with notice of the state 
of the title being such as would piimd fade involve tlio 
liability to the duty. If a tenant in tail in remainder bars 
the entail, and re-settles the properfy in his own favom*, ho 
must, on the death of the tenant for life, pay the same duty 
as if he had taken nnder the original settlement ; but if, on 
disentailing the property, ho absolutely alienates it, ilie lia- 
bility is shifted on to his purchaser (/i). The appointee 
nnder a general power of appointment contained in a British 
settlement, which is exercised hy ^^fill, is liable to tlio duty, 
notwithstanding the foreign domieilo^of the donee of the 
power (o) ; but neither legacy duty nor succession duty is in 
the first instance payable in respect of legacies given by the 
•will of a person domieiled abroad (p ) ; the distinction being 
that in the former ease tlie appointee takes by virtue of a 
settlement ^Yl^(h must bo governed by English law^, while in 
the latter ease tlie legatees derive theii' title solely under the 
foreign will Succession duty is payable on real estate in 


Chap.VIL 
Sect, 7. 


On sale by ^ 
tenant for life 
and romain- 
demaii. 


{m) Sect, 41, Upon the subject of 
coramiitation, see Me Cooper and 
Allen's Contmtj 4 Oh. B, 802. 

M Mrmjhooley.A.‘‘G., niL.O. 
150. As to the case of the reserva- 
tion of an annuity to a tenant in biil 
on a resettlement during the life of 
the tenant for life, and the succession 
duty payable on the death of the 
latter, see Commrs. of L M. v. Ear-' 
rison, L. E. 7 H. B. 1 ; Me Marchant 
T. Conmrs. ofL M., 1 Ex. B. 185. 

(o) Me Lovelace^ 4 B. & J. 340 ; Me 


Wallop's Trusty 1 B. J, & S. 656 ; Me 
CapdenelUy 2 H, & 0. 085 ; lie Mackrt's 
TrmtSy 10 Etp 288. 

ip) Wallaces, A,-G., I Oh 
see comments on this case in A.- G. 
V. Cimpbelly L. E. 5 IL L. 524 ; and 
see this case also as to the liability to 
duty in respect of any devolution of 
the property after the purposes of 
administration have been satisfied, 
and the fund has been invested in this 
country ; see also on the Act, ^,-6"'. 
V. UttMuUy iVd, 290. 
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England by a testator having a foreign domicile {q) . For the 
pm^poses of taxation, the value of the property is to be ascer- 
tained at the time when the interest of the successor accrues ; 
so that if it has then no saleable, or actual or potential annual 
value, it is incapable of assessment under the Act (r) ; and 
the beneficial enjoyment mentioned in the 21st section, is 
the enjoyment of the possessor in his own right, and for his 
own benefit, and not as trustee for another (s). 

On extinction Duty is payable in respect of the increase of benefit arising 

of charges. determination or extinction of any charge, estate, or 

interest on or in land which is determinable by the death of 
the chargee, or at any period ascertainable only by reference 
to that event (i). 

Ailmon v. Andenon^ 21 Oh. N. 238; 2ammy^ SOB 75, Old- 
J). 100. JidclY. F)ef>ton, 8 Jur. N S. 107 , lie 

(?) A -G. V. 1(1)1 of Sefto)if 11 H. I)e Lmioey^ L. E. 4 Ex 345 , and see 

L. 0. 257. 24 & 25 V. c. 92, and 28 & 29 V. 

(s) Ih ; and sc'^ geneially on the c. 104. 

Act cases above cited, and Jte MicUi- {t) Sect. 5 , see Ending v. Jlmd^ 
tlmdUe^ 11 Ex. 452; 2e Tegton, 7 H. mg, 2 Gif. 597 , Wtlm v. Smith, 

& N. 2G5 ; A.-G. v. Mogr, 7 H. & 4 Dr. 55 , Hanson, p, 261. 



319 


CHAPTER VIIL 

AS TO THE ABSTRACT. 


Oliap. Till 


1. General matters relating to the abstract, 

2. When perfect ; — what if must contain ami show, 

3. What siwtdd he furnished, in various specified eases, 

4. As to its preparation, contents, and delimij, 

5. As to Us examination and perusal. 

6. As to its verification. 


(1.) A PURCHASER may require to be funiislied with an ah- Sectioai. 
stract prepared in the usual way [a] ; even although he have 
agreed to accept the title (i) : he may retain it, during nego- 
tiations upon, and even after rejection of, the title, imtil the attract, 
dispute he finally settled, for the purpose of shoving tlie 
grounds of such rejection (c) ; and, in the interim, he may abstract, 
maintain trover for it, even against the vendor {d) : but when 
the contract is finally abandoned by both parties, he must MastbegivcE 
return the abstract, and may not retain any copy of it (c) : 
counsers opinion and observations ho may, it appears, retain 
if written upon separate paper (/) ; or, if written upon the 
abstract itself, he may erase them before rotuiming it {g). 


But the purchaser of a mere contract for sale is not en- more be 
titled to reqxiire his immediate vendor to show the original 5ract for 
veiidor^s title [h ] ; as the subject-matter of the suhsalo is, 


[a) llmm r, Wingfield, S Sc. H. R. 
340 ; Sug. 406. 

[h) Motns V. Kmnhj, 2 Y. & 0. 
139 ; Kegm v. Smjden, 20 L. T. 0. S. 
244. 

(r) 2 Taunt. 278 ; Sug 428, 

{(t) Moherts r, Wyatt, 2 Taunt. 2G8 ; 
but see langdow y , Cox, 1 Chit. 98. 
(<?) 2 Taunt, 277. 


(/) 2 Taunt. 270; but see Sug. 
428, and Akxander y. Cmht, 2 Ir. 
Eq, R. 141 ; a decision referable to 
the passage in the treatise, see 143. 

ip) Wood Y. Court, % B. Atk. Oonv. 
403. 

(A) Kmirm y. Tmton, 1 H. & H. 
357, where the contract was for a 
lease ; and see Thippn y. Child, 3 Dr. 

709. 
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Chap. Yill. not the property itseli, "but the rights therein of the original 

Li — purchaser under the original contract. Whether the owner 

of a moiety of an estate to whom is given the right of pre- 
emption over the other moiety, can insist on having an abstract 
of the common title, has been doubted (i) : but in the ordinary 
case of a surviving partner purchasing the share of his deceased 
partner, a stipulation that the vendor shall deliver an “ abstract 
of their title ’’ has been held to mean an abstract of the general 
title (J). 

Vendor pays The vendor, as a general rule, pays for the abstract (/) ; 

^ but on sales to a company under the provisions of the Lands 
sales to rail- Clauses Consolidation Act, 1845, whether such sales be volun- 
waycompany, compulsory, and whether made by absolute or merely 

limited ovmers, the costs of the abstract (in the absence of 
agreement) are thrown on the company [m ) : and similar 
provisions {n) are contained in most of the earlier railway and 
other similar Acts : such costs seem to be included in any 
general stipulation thro^ving on the purchaser the costs of the 
contract {o). 


Copy absh act. A solicitor, who merely furnishes a copy of a former ab- 
stract, is not justified in making the usual charge for preparing 
an abstract de novo [p ] : cases, however, may often occur in 
which the adaptation of an old abstract to the existing cir- 
cumstances of the sale may rec[uire so much skill and labour 
as to justify more than a mere charge for a stationer’s copy, 
although the actual alterations may not be considerable, if 
estimated by their length in folios. 


(i) See and consider Biooh v. 
2 D, & J. 62. 

{L) Morris y. Kearsleij, 2 Y. & 0. 
139. 

[l) Sag. 406. 

(m) 8 & 9 V. c. 18, s. 82. 

(») See Be London and Greenwieh 
B. Co., 3 Ha. 22. 

(o) See Bx p. Addie's Charity^ 3 
Ha. 22, 25 ; and see post^ pp. 803, 
804. 


[p) McCulloch V. GHgo)y, 1 K. & 
J. 291. It is conceived the scale 
prescribed by Schedule I. to the rules 
under the Solicitors Eemuneration 
Act, 1881, applies in such a case; 
but not where no abstract is fur- 
nished. See Be Lacey ^ 25 Oh. D. 301 ; 
and see Be Sec. of State for War and 
JDennej 33 W. E. 120 ; Bx p. Mayor 
of London^ 34 Ch. I). 452. 
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(2.) As to irjion the (ihsfmci h prrffet ;—u'hai if must contain Ciap.?!!!. 

Sect. 2. 

and hIwu\ - — — 

As to wlm ^ 

For tlie purpose of conditions, &c., as to time, an abstract 
is said to be “perfect/’ if it bo as perfect an abstract as tlie wliatitmust 
vendor is able to fiiriiisli at the time of delivery ({/) ; although 
tlie title sliown l)y it may l)e dehadive. An abbtract is, in the When “ per- 
strieter sense of the term, “ perfect” or eomphde, when it meamng'^f 
sliowh a pcudeet title (r) ; that is, wluai it sliows that the 
vendor ib cither liiinsolf eom].)otent to convey to, or can other- when ‘'per- 
wiso procure to be vested in, the piuehabcr, the legnl and 
e(]uitablo Chtates free from incumbrances (v). If, on the face sufficient title, 
of tlie abstract delivered, the vendor has shown, say a sixty, 
or ill the ease of a contract entered into since 1874, a forty, 
years’ title {/), and if for the purpose of supporting that abstract, 
title, it is necessary to show that a person died intestate, or 
any other fact— if the facts are alleged with sufficient speci- 
fication on the abstract — ^then it shows a good title, although 
the proof of the matters shown may ho the subject of ulterior 
investigation {u). 


For instance, the non-registration of deeds, which can ho Oortain im- 
rcgibtered (,r), the existence of iiicnmhrancos, when the in- m, notooa- 
eiimhrancerb can bo compellod to receive their money and fottsd title, 
join in the conveyance (//), the ontstaiiding of the legal 
estate in a trustee (c), or in a mamed woman whoso interest 
is bound by an order of tlio Court («), are not, at least in 


{q) Morlei/Y. Cool, 2 Ha, lU ; and 
see, at law, BkcUuui v Bnnth, 2 Ex. 
783; StetrY. Ciouhij, llW.E. 861; 
G)mjY,Fo\ilir, L. II, 8 Ex. 249, 279, 
in wldcb tlie passage in the text was 
approved in the judgment ; lUirnahj 
Y, JCqinf. Il(i\ SoiKti/f 61 L. J. Ch. 
466, 472. 

(r) 2 Ha. lU ; Sug. 427. 

(s) See and consider lord 
hroole y. Imhp, 8 V. 436 ; Boehm v. 
Wood, 1 J. & W. 419, 421 ; Jmpmn 
Y.Pikhm, 1 Coll 13, 15; Sug. 423. 

p) See 37 & 38 V. o. 78, s. 1. 

I). VOL. h 


[h) Per y.-O. Einderhloy, in Fm 
V. Loiepme, 4 Hr. 177 ; and see 
OaMeuY, File, 13 ¥. li. 673; and sec 
also Steer y. Ctouhp, 11 W, E. 861. 

{x) Stoicell V. Mohmon, 3 Bing, N". 
C. 928, 936. 

(y) Towiimid v, Clmmpirmiim, 1 
Y. k J. 449 ; and seo 2 Moll. 683 ; 
but not if tiieir ooncurronce cannot 
bo compelled ; seo Page v. Admn, 4 
B. 260 ; Sug. 426. ^ 

(:) Berhky y, Fmh, 16 Y. 380 ; 
SUhdY Ttevor, 11M.&W.728. 

{(i) Jmnpwn Y.PUchm, I Coll 13. 

Y 
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Chap. VIII. 
Sect. 2. 


Title defectiYe 
■wliexe no dis- 
charge can he 
given for 
purchase- 
money. 


Should state 
mitten con- 
sent of parties 
agreeing to 
join in sale. 


And this is 
not always 
suffilcient. 


Must show 
where out- 
standing legal 
estate is 
Tested. 


a Court of Equity (5), regarded as imperfections of title ; so 
if, on tlie completion of a contract entered into since 1874, 
the paicliaser -will have an equitable right to the produc- 
tion (c) of the deeds, the inability of the vendor to furnish a 
legal covenant for their production is no objection to the title 
at Law or in Equity. 

But, consistently with the terms of the above proposition, 
where vendors cannot give to or prociue for the purchaser 
a vahd discharge for the purchase-money, the title is de- 
fective {(1). 


And the mere statement on the face of the abstract that a 
party who is not compellable has agreed to join, although 
usual, is, it is submitted, insufficient ; and, in Equity, the fact 
of a thud party, wffiose concurrence is necessary, being under 
no legal or equitable obligation to join in the sale, has been 
held to be an objection, not merely of conveyance, but of 
title (f). A mitten agreement to conciu, enforceable against 
the party, as being founded on a valuable consideration, 
should, in strictness, l5e procured and abstracted (/) : nor is 
such agreement sufficient, if it do not absolutely bind the 
interest of the party signing it ; <?. ^., a title dependent on an 
agreement by a tenant in tail to bar his estate tail, would be 
imperfect {g) ; so, also, would be a mere agreement by a 
married woman, with or without her husband, to concur 
in respect of her interest in real estate not settled to her 
separate use, and over which she has no general power of 
appointment. 

So, if the legal estate be outstanding, the abstract mnst 
show in whom it is vested (A) ; or that the vendor can get it 

{h) But see, at Law, Emshp y. (/) See Mclc v. Nmman^ post^ 
JPadiuioJc, 6 Ex. 622, 623. p. 1179; Ikihps v, Mwards^ 33 B, 

((?) 37 & 38 Y. c. 78, s. 2, sub-s. 3. 440. 

[d) Forks y. Fmcook^ 12 Si. 528. (y) Lewin y. Gmst^ 1 Bus. 325 ; 

{e) Fsdaile Y. Bteplmson^ 6 Mad, 3 & 4 Will IV. c. 74, s. 47 ; and see 

366 ; and see Douglas y. Z. ^ JV. W- post, p. 1117, n. (<j). 

M. Co., 3 K. & 1. 181. (h) v. Gnffith, 1 Rns. 283. 
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in ; kit it is flio-^n tlint the legal estate can be got in, 
the abstract is perfect (i). __ 


Wliere an estate is sold free from land-tax, the abstract 
should set out tlio certiftcate of redemption, xmless tliereis has 1 ) 061116 - 
a condition binding tlie pmcliascr to accept less eoiiclusi\'e the^Sato^r^ 
evidence (k). The existence of land-tax, or insufficient proof 
that it has been redeemed, renders the title defective, if the 
estate is sold free from the tax (/). WlKTe the estate is sold 
subject to the tax, its existence need not be mentioned; 
though it is usual and convenient to specify tlie amount in 
tlie particulars : a statement so made must of coimso bo veri- 
fied. Where it is sold free from tithe, the ground of exem})- 
tion from tithe must be shown by the abstract. 


The expression used by Lord Eldon {m) is, that the abstract 
is complete, ‘‘whenever it appears that, upon certain acts 
done, the legal and equitable estates will bo in the purchaser 
it was, however, suggested in the first two editions of this 
work that, at least in a Court of Law, it would not bo siiffi- 
cient for the abstract to show merely a future (although 
certain and early) right to the property ; and that the exist- 
ence of an inciimbraueo which cannot be discharged on or 
before the time fixed for completion (;i), would amount at 
Law to a defect of title (o) : but in a modern case, where the 
vendor, who was not bound to convey the orfate by any 


future nglit 
to property, 
ioHufEuent at 
Law; snnhk. 


As ill case of 
mfirtgage 
wliicli oaimot 
bo discliargcd. 


[i) VmnbcYHill Ihiklmg Hocutg v. 
IhUoiimj, 13 Oil. I). 751, 763; 
Kitchen v. Talmer, 46 L J. Oh. 611; 
and see (21 w v. Biouii, li Si. 303. 

(A) As, f.y., a copy of the register, 
or a statutory declaration that the 
tax has not been p^id for a certain 
number of years. 

(I) Mekmmn v, ^Qj)pkton, 4 0. B. 

N. S. 40. 

(w) lord Braylrooh v. Jmlip^ 8 
Ves. 436. See also the judgment of 
Jessel, E., in OtmkrucU Building 
Society V. Kolloway, 13 Oh, D. 763. 
(«) See (a case depending on the 


speciality of the contract) Kada v, 
Jloggint, Id Q. B. 155. A mort- 
gagee, we may remark, need not re- 
coiro his money before the day fixed 
for redemption, although previously 
tondoicd with intcrcBt up to such 
day ; Brown v. Cok, 14 Si. 427* It 
must, however, bo observed, that 
since the Judicature Acts time is not 
of the essence of the contract at Law 
when it is not so in Etiuity ; 88 & 37 
V. c, 66, 8. 25 (7). 

(o) See JLmdip v. Badwkli, 5 Ex. 
61o, and compare IfiU v. Amtm, 
1 Han. & a, 701. 
o 
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Chap VIII. 
Sect 2. 


lacum- 
brances ; 
whether a 
defect in title 
ill Equity. 


Title goo I, 
although im- 
mediate con- 
veyance not 
procurable. 



I 


particular daj, deduced a good title to the equity of redemp- 
tion, the existence of mortgages affecting the property was held 
not to be a defect of title ; although they were not mentioned 
in the contract, and no notice had been given of the intention 
to pay them off (]?). In Equity, as a general rule, mortgages 
and other incumbrances are considered merely matters of 
conveyance {q) : and this doctrine has even been extended to 
cases where the property was mortgaged to an amount con- 
siderably exceeding its value (r) : they seem, however, to 
have been decided on the principle that the vendor had the 
legal power, if he used the necessary means, of procuring a 
conveyance ; and the conclusion would, it is conceived, be 
different, if, by reason of an agreement for the continuance 
of the charge, or otherwise, the vendor had no right to call 
on the ineumhrancer to join in the conveyance {s). The 
equitable doctrine as to the consolidation of securities fmmishes 
a strong argument against the obligation of a purchaser to 
accept the conveyance of a mere equity of redemption instead 
of an unincumbered estate {t). Lord Langdale observes, on 
the general question, “ Where an interest is vested in a party 
to secime a right, the satisfaction of which right entitles the 
party who has sold the estate to call for a conveyance, then 
the Court considers it a question of conveyance only ; but I 
thini it has never gone further than that ” [u ] : in wliich it 
seems to he assumed that the right is capable of being satisfied 
at the time when the question of title or no title arises. At 
any rate it may be considered that the title is perfect, when- 
ever it appears that under the contract the pimchaser either 
abeady has, or ^vill necessarily before the time fixed for com- 
pletion he able to acqube, an immediate and indisputable 
right to the legal and equitable estates ; even although the 

(p) Salop V. Vnda) uood, 23 L. T. {t) Altbougb tbe doctiine does not 
0. S 141. pnmit fam apply in tbe case of a 

(//) Tommul v. Champed noun, 1 moitgage made since tbe 31st of 
Y. & J. 449 ; Kitchen v. Pa/m*, 46 December, 1881, tbe operation of 
L. J Cb 611, tbe Act in tbis lespeot may be, and 

(r) Stephens v. Guppij, and Hanson generally is, excluded , Conv. Act, 
v Tashmgh, cited 1 Y. & J. 450. 1881, s 17, and see po^t, pp, 1036 

(0 See 2 Moll 583 , v. Adam^ et scq. 

4 n 9nQ („\ 


0 Tt 
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abseiico of parties, or other circumstances, may considerably 
delay the conYeyance (^), 

It has, ill fact, been held, that the Master, under the old 
practice, was warranted in finding that a good title wns do- 
dneod, when it appeared by the abstract that the vendor was 
tenant in tail in possession, and able to convey the fee simple 
by an einnlled conveyance (//) : this decision, so far as it may 
tend to establish, for it by no means decides, that such a 
vendor is not bound at once to execute a disentailing assur- 
ance, and limit the fee simple either to his own use or to his 
appointment, seems open to ohservation. It is clear that his 
contract would give to the purchaser no riglit which he could 
enforce in the event of the vendor^s death before the execution 
of the conveyance ; which sufficiently distinguislies it from 
the case put hy the plaintiff’s counsel, of a contract entered 
into by a tenant for life ivith a power of sale : for a contract 
to exercise such a power, if entered into for valuable con- 
sideration, would bo enforced in E(][uity against the issue in 
tail and remaindermen (z ) : wlioroas, iii tlie case of the tenant 
in tail, the jurisdiction of Equity is expressly excluded by 
statute {a ) : and it seems unreasonable that a puixfiaser should 
he put to the expense of investigating the title and preparing 
his conveyance, when the death of the vendor would deprive 
him of the estate, and possibly leave him without available 
remedy for recovery of his costs, and deposit (if any has heen 
paid). These remarks apply moie forcibly whore a future 
day is fixed for ('ompletion, before which tlie vendor is not 
bound to convey ; so that it does not rest with the piucliaser 
to get rid of the state of uncertainty by at once accei)ting the 
title and taking a conveyance. In such a case the title de- 
duced is not, it is submitted, with reference to the terms of a 

{x) As to wliGE a good title is first (^) C&UeU v. Oomll^ 4 Y. & 0. 
shown, see Shtwin v. 8hahpm% 17 228. 

B. 267 ; 5 B. M. & G. 617 ; Bridges (a) Sug. Pow, 667. 

V. Longman^ 24 B, 27 ; Barr v. («) 3 & 4 Will. IV. c. 74, s. 47 ; 

grove^ 4 Br. 177 ; LgU y. Bmi of but see BanUs v, 36 W. B. 
Yarhromhs John. 70, 766 ; and msU P. 1117, n. 


;j:i5 


Chap. YIIL 
Sect. 2. 


Whether 
sufficient if 
abstract 
merely show 
that vendcjr is 
tenant in tail 
in possession. 
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stipulatmg for a coQveyance in futuro, an absolutely 

good title ; but a title defeasible in tbe event of the vendor’s 

death before the time feed for completion. 


Section 8. 


to “wliat 
ibstract 
sbould 1)3 
fnmislxed in 
Taiions 
cases: 

On sales in 
lots. 

On pxuchase 
by a tenant 
in common. 


On pnicbase 
of allotments. 


Tenure of 
allotments. 


Of land taken 
in excbang'e. 


(3.) to what abstract should he furnished hi mrious cases. 

On a sale of any property in lots, the piiroliaser of two or 
more lots held wholly or partly under the same title, has not 
now a right to more than one abstract of the coiinnon title, 
except at his own expense (6), 

If one tenant in common pniohase of another, he is en- 
titled to an abstract of their general title, if the vendor 
stipulates in general terms for the delivery of an abstract (e) ; 
hut, in the absence of such a stipulation, it seems doubtful 
whether he can require more than an abstract showing his 
vendor’s separate title (d). 

Upon the sale of lands allotted under an Inolosiire Act, 
the abstract down to the award must be that of the title to 
the lands in respect of which the allotment was made (e) : 
and when the allotment has been made indiscriminately in 
respect of lands held under different titles, all such titles 
must he shown by the abstract (/). It may be observed that 
if the Act omits the usual clause assimilating the tenure, an 
allotment is freehold ; although made in respect of customary 
lands : and tliis, notwithstanding the Act directs that allot- 
ments shall he held to the same uses, &c,, as the lands in 
respect of which they are allotted (ff). 

Where the estate has been taken in exchange at common 
law, or imder mutual conveyances with eviction clauses, the 
abstract must, down to the exchange, show the titles to both 

(J) Gonv. Act, 1881, s. 3 (7). (c) Sag. 373. 

(c) Moms r. Keanleij^ 2 Y. & 0. (/) See and consider King t, 

139, Moodg^ 2 S. & S. 579; Major t. 

(d) Im V. Law^ 9 Jnr. 746 ; and IFmdy 6 Ha. 604. 

see JPhpps y. Ghld, 3 Dr. 709; {g) Doe v. Davtdson, 2 M. & S. 

Broohe t. Gmod, 2 B. & J. 62, 175 ; Doe y. EUkrd, 9 B. & 0. 789. 
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estates (/;) ; unless, in the case of a common law exchange 

(as to the futiu'O operation of which see 8 & 9 Viet. c. 106, 

s. 4), the estate given in exchange has since been aliened (i), 
and the vendor can prove the alienation. 


Where the estate has been taien in exchange under the pf 

, , ^ in exchange 

Acts autlioiiang me excliaiigo ol eeclesiastieal property (/r), from the 
or under an Inclosiire Act, or tlio provisions of tlie 4 & 5 i^der Mo- 
T^'^ill lY. c, 80 (aiitliorizing the exeliange of Oommon Lands), 
tlio title down to tlio excliango must Le that of tlie estate 
given in excliaiige. Lord St, Leonards, in fact (speaking of 
exeliaiiges under Iiielosure Acts), states, that the title of the 
person holding the estate is the only one relating to it’^ ( 1 ) : 
this may be admitted if the validity of the exchange bo 
assumed: but, as such exchanges, and also exchanges of 
common-field land under tlio 4 & 5 Will. IV. c. 30, are only 
antliorizod to be made by or with the consent in writing of 
persons having certain specified interests in both estates 
it is conceived that, in sucli cases, an abstract can sciareely be 
regarded as perfect, unless it disclose at least so much of the 
prior titlo to the estate taken in excliango as may bo suffi- 
cient to show that the transaction was within the provisions 


(It) Bmtardh cme^ 4 Co. 121 a; 
Sug. 372. 

(i) 1 Jarm. Coiiv. 75. 

(1) 53 Goo. III. c. 117, see s. 3 ; 
and 50 Geo. III. o. 52, 1 Geo. IV. 
0 . 0 , and G Geo. IV”. c. 8 ; 7 Goo. IV. 
0. 60 ; 1 & 2 V. CO. 23, 29, 106 ; 2 & 
3V. c. 49: 3 & 4 V. c. 113, s. 59; 
6&6V. c. 51,8. 5; 9 & 10 V, e.73, 
s. 22; 23 &2iV. c. 93, s. 41 ; 41 & 
42 V, 0, 42, 8. 7. See, a8 to con- 
firmatioE of void exchanges by the 
titho-commiitation conimissioiiers, 5 
& G V, 0. 61, s. 7 ; and M, v. Tithe 
Comnvs,, 19 L. J. Q. B. 177. Ex- 
change of charity lands held valid, 
although the consenting Bi&hop was 
a trustee of the charity; A.-G, v, 
JBiiihoji of Worcester') 9 Ha. 328, 

{ 1 ) Sug. 373, 


(;n) See 4 & 5 Will IV. c. 30, 
ss. 2, 4, and 25, in which note the 
words, “according to the provisions’^ 
&c. ; and 6 & 7 Will IV. e. 115, 
s. 35. 8 go also 3 & 4 V. c. 31, s, 1, 
which, in cases falling within tho 
Act, makes the awaid condnsive 
evidence that tho provisions of tho 
general Inclosure Act, and of the C 
& 7 WiH, IV. c. 116, have been com- 
plied with, and that all necessary con- 
sents have been given ; but, query, 
whether this moots the difficulty in 
tho case of an exchange; it would 
rather seem to refer merely to such 
cousents as are requisite to tho va- 
lidity of tho inolosure. See l)uU of 
Beaufort v. NeM, 12 0. & I, 248 ; 
aofr,2H.&W. 320, 
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lap. VIII. of the Act. But where the estate has heoii taken in ex- 

Soct. 3. 

change under the general provisions of the Commons Inclo- 
sure Act, 8 & 9 Yict. c. 118 («), the single title alone seems 
necessary; as the Act contains a clause making the award, 
when confirmed, conclusive evidence that the directions of 
the Act have keen complied with, and declaring that every 
allotment, exchange^ &e., specified and set forth in the award, 
shall he binding and conclusive on all persons whomsoever (o) : 
and the same may prohahly he the case as respects private 
exchanges under sect. 147 of the Act(_p). So, also, if the title 
he descrihed in the particulars or conditions as arising under 
an exchange hy vudue of an award under an Inelosure Act, 
it is sufficient if the abstract show a title hy award in respect 
of other lands and common rights, without showing the par- 
ticulars of the exchange : and if the agreement he that the 
title shall commence with the award, the purchaser cannot 
require the title of the lands given in exchange for those 
contracted to he sold (j). 


Of land taken Formerly where the^ title depended upon an exchange under 
from°a the 1 & 2 Geo. IV. c. 92 (autJiorking the exchange of charity 
ckanty. lands), it was necessary that the abstract should show the title 
as well to the lands given as to the lands taken in exchange : 
inasmuch as the right of re-entry in case of eviction was ex- 
pressly reserved to the charity trustees (;•) ; and it is conceived 
that the purchaser might require evidence of the land given 
m exchange having been quietly enjoyed hy the charity. 


(h) Ameadod by 9 & 10 V. c. 70, 
s. 11 ; and extended by 10 & 11 V. 

c. Ill, ss. 4 and 6 ; and 12 & 13 V. 

c* 83, ss. 7 and 11 ; and see lo & 16 

Y. 0 . 79, ss. 17, 31, 32 ; 17 & 18 Y. 

c. 97 ; 20 & 21 Y. c. 31 ; 22 & 23 Y. 
c. 43 ; 31 & 32 Y. c. 89 ; and 39 & 
40 Y. c. §6. 

(o) Sect. 105; as to evidence of 
tbe award, see sect. 146 ; and see as to 
partitions by tbe commissioners, 11 
& 12 Y. c. 99, ss. 13, 14, and 15 & 
16 Y. c. 79, ss. 17, 31, 32. 

(l?) Tbe commissioners appear to 


have power under this section to 
exchange gavelkind lands for lands 
held m common socage, and tbe 
tennre of tlie lands is not altered by 
snob exchange ; Mmet v. Leman^ 7D. 
M. & G. 340. On exchanging free- 
hold lands subject to heriots and re- 
liefs there is no power in the com- 
missioners to make the allotted lands 
so subject ; Mayor of damgstch v. 
Lord Bolton^ 3 Dr. 50 ; and see 12 & 
13 Y. 0 . 83, s. 11. 

[(f) Cattdl v. Gorrall^ 4 Y. & C. 228. 
(f) See sect. 9 of Act. 
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But the above Act is now repealed (s), and such exchanges CihaP' 

take place under sects. 24 to 26 of the Charitable Trusts Aet, 

1853 (t), under which, no similar right being reserved, no 
such evidence can be required. 

Under a modern statute (?/), whore tlic trustees or persons 
acting in the administration of a charity have power to dotor- 
mine on any sale, exchange, partition, lease, or other disposi- 
tion of the charity estate, a majority present and voting at a 
meeting of their body duly constituted, are to have full power 
to execute and do all such assurances and things as may lie 
requisite for carrying such sale, &o., into effect ; and their 
assmances and acts are to liave the same effect as if executed 
by all the trustees or achiiinistraiors, and by the official 
trastee of charity lands. Wliero the title is derived under 
tliis Act, or the previous Cliaiitablo Trusts Acts incorporated 
with it, the abstract must show that all the statutory reqiiiro- 
nieiits have been complied with. 

iSo, where land has been exonerated from tithe by an Of land 
exchange under the G & 7 17111. IV. e. 71, s. 30(/), the 
title to the land given in oxcliango for the tithe must bo 7 ^ 

shown (y). Will IV. 

The title to terms of j^ears attendant upon tlio inheritance, Of eatato 
and which are considered to have merged under the 8 & 9 attendant^ 
Viet. c. 112, must still be traced so as to show in whom they 
were vested at tlio time vclien they became subject to the 
operation of tlio Act (::) ; vm., by abstracting, if jiraeticable, 
the deed creating the terms, and the modern mesne assign- 
ments : those latter, however, may bo abstracted very con- 

(s) 30 & 37 V. c. 91. to be oonstnicd with this statute. 

(t) 16 & 17 V. 0. 137. W And see 5 & 6 V. c. 51, ss. 6 

{u) 32 & 33 V. c. 110, s. 12, This and 7. 

seotion seems retrospective. See the (3/) See 2 & 3 V, c. 02, s. 20. 

Acts 10 & 17 V. c, 137; 18 & 19 V. (j) Lyle v. Mrl of Yarborough^ 

c. 124 ; 23 & 24 V. 0. 130 ; 25 & 20 V. John. 70, 74. As to what is a satis- 
c. 112, which are, so far as consistent ded term, see Shaio v. JohnsoUj 1 Dr. 
therewith and not repealed thereby, & S. 412. 
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ap. VIII oisely (a ) : and when such deeds are numerous and YolinninouSj 
— hJ — it is not uncommon for counsel when settling conditions 
of sale or a contract on helialf of a vendor to stipulate that 
such deeds shall he abstracted merely by giving their dates 
and a short statement of their effect, unless the purchaser 
chooses to have a full abstract at his own expense. The Act, | 
it may be remarked, does not appear to extend to copyholds, \ 
customary freeholds (i), or leaseholds (c) : and it has been 
doubted, although apparently without sufficiont ground, 
whether the first and second sections extend to any heredita- 
ments other than land ordinarily so called {d). It must, 
however, be borne in mind that a term does not become satis- 
fied within the Act, unless the beneficial interest in the whole 
charge seemed by the term and the beneficial interest in the 
whole estate are united and merged in the same person (e). 


Upon a sale of land formerly of copyhold or customary 
Mds. tenure, but which has been enfranchised, the pmehaser cannot 
now (/), under a contract for the purchase of the freehold, call 
for the title to make the enfranchisement. It is, however, 
conceived that he may object to the title on grounds ascer- 
tained aliunde. Wliere the enfranchisemonl has been effected 
under the general enfrancliisement Acts, it has never been 
necessary to show the lord’s title {g). 


Of leaseholds 
—freehold 
title must 
formerly he 
pioduced; 


Previously to the 37 & 38 Viet. o. 78, the rule was, that 
upon a sale of leaseholds the abstract must (except in tlie 
case of a Bishop’s lease (A) ) show the lessor’s title, as well 
as the subse(][uont title to the term (/) ; oven although the 


{a) Sug. 370. 

{b) See Day. C. Prcc. 30. 

(<?) See sect. 3. 

{d) Day. 0. Prec. 25, 30. 

{e) Andemn y. Fignct, 8 Ch. 180. 
if] Cony. Act, 1881, s, 3 (2). 

{^) 4 & 5 y. c. 35, see s. 64 ; 
15 & 16 V. 0. 51, S8. 11, 22, 33, 84, 
and 47 ; and see the saying in sect. 48, 
it qmn. And see scot. 10 of 21 & 22 


y. c. 94, which is substituted for 
sect. 11 of 15 & 16 V. 0 , 61 ; Mijefs y. 
Eodgson, 1 C. P. D. 609 ; and see 
Xor V. Fmsonj 25 B. 394, a case 
under the Copyhold Act, 1852 ; and 
ante, p, 189, 

{h) lane y. Spencer ^ 2 Mer. 430. 

(i) Solder V. Drale^ 5 B. & Ad. 
992; Eall y. Mtf/, 4 Man. & G. 
410 ; Chu V. Bemmont, 1 Do G. & 
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lessors were a corporation, and the lease was one of long Chap.vill. 

standing (k). The rale, as to the non-production of the 

Bisliop^s title (/), rested on the ground of the lease ha\ing heeii 

granted in a mode prescrihed by an Act of Parliament, and 

upon the presumed notoriety arising from the use of the 

episcopal seal ; and it would seem to apply to leases granted 

by a Dean and Chapter, and possibly to other cases : and the 

general rale did not apply when the purchaser entered into 

the contract with notice that the freehold title could not bo 

produced {m ) ; nor was it clear that the rale applied where, 

on the sale of a lease of great antiquity, the vendor showed 

tlio creation of the term, and deduced the leasehold title for 

tlie last sixty years (n). But under the V. & P. Act, 1874, 

on the completion of any contract made after 1874, for the Act, isT4. * 

grant or assignment of a terai of year’s, wdiether original or 

derivative, the intended grantee or assign is not entitled to 

call for the freehold title (o). And the Conveyancing Act, 

1881 {p)j precludes a purchaser of a term of years derived 

out of a leasehold interest in land from calling for the title 

to the leasehold reversion. By the Conveyancing Act, 

1882 (r/), an ‘intended assign” of a^leabe made under a 

power is precluded from requiring an abstract or production 

of any preliminary contract for or relating to the lease. 

Those enactments, except perhaps the last, do not apply to Except in 
T 1 n 1 . wliat cases, 

leaseholds tor lives. 

It has heen held at Law that there is no difference between Whether the 

. , . 1 T j i . a^reoinent bo 

an agreement to grant a lease and an agreement to assign to gi<mt or 

one, as reganis the liability to make a good title (;•) . A per- 

son who agrees to let land agrees to grant a culkl lease, just 

S, 397j 406; Gaston v. jF}anlum^ 2 [m) Bu^. 369. 

Bo G. & B. 561 , Smth v. Cnpion, 7 («) I Jarm. Conv. 69. 

Ha. 185. And sec Bhanh v. iit. (c) 37 & 38 V. c. 78, s. 2. 

Mn, L. E. 2 C. E 376. {p) Soot. 3 (1). 

(1) Purus T, Mi/ei) 9 Pr. 488 ; feoo (q) Sect. 4. 

p. 522; and see lund v, Pudhj^ (r) BtmiU v. Bt, John^ L. B. 2 
Jj. B. 0 Q. B. 213. 0. P. 376 ; and cases cited ; and soo 

(/) 1km V. Bpmm^ 2 Mor. 430. Maibydo v, WeihSi 22 B. 533. 
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lap.VIIL 
Sect. 3. 


renewaWe 

iseholds. 


)f leases for 
ives. 


Sales under 
Settled Land 
Act. 


Of sLares in 
mines. 


Of railway o 
other shares, 


cas a i-erson wlio agrees to sell land agrees to execute a valid 
conveyance of it (s). 

Upon a sale of renewable leaseholds, if (as generally 
happens) the snbsistmg lease be expressed to be granted in 
consideration of the suiTender of the prior lease, the abstract 
mnst show that the sitrreMeror was the equitable as well as 
the legal owner of the surrendered lease {t). 

If the lease be hold for Hves, evidence mnst, of course, be 
given, that the lives are in existence; and this, although 
there be a covenant for perpetual renewal {u). 

On a sale under the powers of the Settled Land A.ct, the 
dealings mth the property between the dates of the settle- 
ment and the exercise of the power are immaterial to the 
title, excepting such dealings as are specified in sect. 20 and 
sect. 50 (3). 

Upon a sale of shares in mines, the purchaser is not entitled 
to a regular abstract of title to tlie mines themselves, as if 
he were purchasing a share in the land in which they are 
worked: but he is entitled to such evidence of the consti- 
tution of the company, and of the nature of the title under 
which tlie mines are worked, as will show that the subject- 
matter of the purchase is what it professes to be, and that 
the proposed form of transfer will give him a valid title to 
the shares (r). 

c Upon the sale of railway or other shares, Uttle evidence of 
title is needed (y). Until the seller has paid up all his calls, 

(s) Per Willes, J., in StranU v. case of Swinhmne v. Milhurn^ 9 Ap. 

BU John, L. R. 2 C. P. 376. Oa. 844. 

[t) Ooppin V. Femyhough^ 2 Br. {x) Gurhng y. Might, 2 PE. 613 ; 
0. 0. 291; Eodghmon v. Cooper, 9 see 6 Ha. 41. 

B. S04. ( 2 /) Shaw ?. Fkher, 6 D. M. & G. 

(ff) Anderson Y. Eiggins, 1 J. & L. 596 ; Wynne v. Fnee, 3 De G. & S, 

718. As to title construotioii of cove- 310, 
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tlie company may refuse to register tlie transfer (c) ; T)nt if 

tliey acknowledge the transferee as a shareholder, they cannot 

recover from him the arrears due from his vendor (a). It is 
the purchaser’s duty to see that the transfer is registered (&) ; 
hnt in order fully to protect himself from aU liability in respect 
of future calls, the vendor should see that the purchaser’s 
name is substituted iu tlie register (e) ; for if he fail to do so, 
liis name will be put on the list of contrihutories in the event 
of a winding-np. In such a case, tlie vendor will bo entitled 
to an indemnity from the purchaser, notwitlistanding that the 
transfer may not have been registered (d). 


A company which has issued debentures in the fonn of a pi’operty 
floating security, and resor'ving power to sell and lease until d a 
default is made in payment of the principal sum secured or SntLel 
some part thereof, must, on making a sale of part of its pro- 
jierty, supply reasonable evidence that no default has been 
made (c). 


Upon the sale of a messuage with pews claimed as appim- Ofpows; 
tenant thereto, the right to the pews must bo proved, either 
by production of the faculty, or by evidence of prescription (/'), 

With respect to seats in the chancel, if the Eector allows seats m cliancol 
to be erected or placed there by the parish, they seem to be 
thenceforth in the same position as pews in the body of the 


(:) See aa to shares in companies 
under the Act of 18G2, sect 15. 

(<?) Jfutm V. Ah/ts, 23 B. 294. 

(5) %/n V. nkne, U Q, B. 205; 
Wdlo ijJiuilitt, 18C.B 815, 8G1; 
Jte Iran! and Eennjh iau\ 2 Ch. 431, 
438. 

[t ) Sheplic) if t ca se, 2 Ch. 1 G ; lli mVs 
ean^ 3 Eq. 81; JHiitik erne, %h. 8G; 
and aeo Shiphenl v. GiUispw^ 3 Ch. 
7Gi; C)un r. Puuie, 6 Eq, 641. 

[d] Wynne v. Tnce, 3 De G. & S. 
310; Walker’s mse, 2 Eq. 661; lleaiVs 
me, 3 Eq. 84 ; Whites cme, %h. 86 ; 
Bonn mg v. Shepherd, L. E. G Q. B. 
309 ; CWdkn y. IMm, 10 Eq. 47. 
See aa to the tisagea of the Stock 


Exchange, and their healing on the 
contract, Onssdlr, Biutoiie, L. E. 
4 C. P. 36 ; Coles v, Brnstoire, 4 Ch. 
^;ZoungY,Ikm(s,n Ch. D. 025 ; 
and heopst, p. 1106. 

(i) lie Eorne and Edkid, 29 Ch. D. 
736, 

(/) Sec, on the right to pews, 
Shelf. E, P, 116 ; and Bippii v. Bar* 
nardf 12 L. J. Q. B. 361 ; Knapp y. 
St. Mm Ik WUltsdiu, 15 dur. 473. 
Section 2 of the Prebcription Act 
does not apply to pews in a parish 
church; as to what evidence is 
necessary to prove a prescriptive 
title to such a pew, see Ci isp v. 
3). 16. 
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ap.yilL 

5ect. 3. 


ist extend 
n* what 
nod— sixty 
3.rs. 


)nG hundred 
^ears on sale 
)f advowson. 


cliurcli, and to te siiTbjoot to tlie like jiirisdlctioii of tlie 
Ordinary : but tlie Ordinary cannot interfere with pews occu- 
pied by the Eeotor and his family and tenants, nor, indeed, 
with any ho has licensed ; and he cannot introduce pews or 
seats into the chancel without the Sector’s consent (g ) , 

As to the commencement of the title,— Before the Y. & P. i 
Act, 1874 (A), the rule was that upon a sale of freeholds, or 
(it is ooncciyed) of copyholds or renewable leaseholds, except 
where the first lease was of more recent date, the title must 
go back at least sixty years (?) ; but by the Act, the period 
of forty years is substituted for that of sixty years, subject 
however to the pimhaser being entitled to call for a title 
going fmdher back than forty years in any case where, before 
the passing of the Act, he might have re(j[uired more than a 
sixty years’ title (A). 


The title to an advowson must be carried back at least one 
hundred years (?) ; and the abstract should be aceompaniod 
by a list of the presentations during the period over which it 
extends {m). The rufe, it is conceived, is the same, whether 
the advowson bo sold as in gross or appendant ; for although 
a sixty, or now a forty, years’ title might be sufficient, if it 
could be shown that the advowson was in fact appendant to 
the principal estate, yet the purchaser, it may be contended, 
has a right to see that no destruction of the appendancy, by 
severance of the advowson, is disclosed by the earlier title. 


(ff) AphUe’sPai ergon, 486 , Degge’s 
Parson’s Counsellor, 213 (173), Vthcd. 
1820, Watson’s Clergyman’s Law, 
388, 4tli ed 1717; Kelson’s Rights 
of the Clergy, 494 , Pndeaux’s Direc- 
tions to Churchwardens, 4th ed. 1716, 
74, 76 , see Brownl X G-. 46, dietwn per 
Lord Coke; Cli^onlr With, I "B Sc 
Aid. 498 , Moigan v. GmUs^ 3 Man. 
& R. 3 8 9 . A pew in a chancel differs 
from one in the "body of the church, 
since it may belong to a person in 
respect of the ownership of a house ; 
and eyen a tenant of the house may 
ao<iuire a permissiye right to it, so as 


to bring an action for perturbation ; 
Bmle) y. LcacJi^ L R. 1 P. C 312, 
327. As to property in a chancel 
generally, see Chapman y. Joms^ 
L R. 1 Ex 273 ; A^lufhioti.DtiU 
of Mi foil, 5 C P. D. 390. 

(h) 37 X 38 y 0. 78. 

(i) Cooper V, fnwy, 1 Ph. 388; 
EodfjUmon y. Cooper, 9 B. 304 ; 
Finch Y. Shaw, 19 B. 600; m Moulton 
y. Fdmonds, 1 D. E. & J. 246. 

(k) 37 & 38 y. e. 78, s. 1. 

{1) See 3 & 4 Will. ly. c. 27, 
s. 30. 

Sug, 367. 
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We may remark liere, tliat the word ‘^living’’ is suffioieiit 
to pass the advow&on ; though it may be restrained by the 
context to the next presentation {n). 

Upon the sale of a reyersionary interest, whatever may Must show 
bo its antiquity, the abstract must go back sufficiently far reTCrsionar/ 
to sliow its creation ; and it slioidd culso be shown that the 
estate has been enjoyed in possession confomably with Iho 
iii&triimeiii which created the re\er&Ionary interest (o). This, 
however, only applies to the sale of reversionary interests 
commonly so called, and not to the sale of an estate subpxt 
to an attendant term ; in sucli a case it is suffuaent to show 
a good sixty yeaiV (or now a forty years’) title to the free- 
hold, and to the possession of the term, abstracting also the 
deed creating the term ; and even if tliis be lost, the loss is 
said to be immaterial {p). 

It was stated in former editions that upon the sale of an Showing 
old tenn of years, it is sufficient if the abstract show the title^trold 
creation of the term and a sixty years’ title to the possession, 
omitting the intermediate title ; and that the absence of the 
deed creating the tenn would not render the title unmarket- 
able {q). However, in one case (r), where the passage in 
the text and the authorities on which it is based were cited, 
the Court of Exchequer Chamber held, that a vendor of 
leaseholds, who deduced a good title for more than sixty 
years, was bound to produce a lease dated in 1606, under 
wHcb the properly was hold, there being nothing in tlio 
contract to prevent the pureliasor from requiring its pro- 
duction. 

And it is conceived that iu the case of the sale of an old On sale of 
term origmally created by way of mortgage, or upon trast gross, 
for raising portions, or for any other limited purpose, the 
abstract should set out, not only the instrument creating the 
term, but also those which evidence its suhsistence as an 

(w) WihhY.Btjng^ 2 K. & J. 609, {fi) 1 Jarm. Con?. 69; 1 Brest, 
aff. 10 H. L. C. 171. Abat. 11, 249 ; and see Sng. 370. 

[o) 1 Jarm. Conv. 61. (?) Ircml ?. Bmlleg, L. R. 5 Q. B. 

[p] 1 Brest. Absi 219. 213 
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lap. VIII. absolute estate : e,g.^ a decree of foreclosure, or an assignment 

^ — under a power of sale in the case of the mortgage term, or 

an assignment on the sale of a term for raising portions. A 
new danger arises in the case of the purchase of such a term 
by the operation of sect. 20 of the Settled Land Act, which 
enables the tenant for life, subject to a term, to convey free 
from the term, unless it has been conveyed, or created for 
securing money actually raised at the date of the conveyance 
by the tenant for life. Numerous instances occur in practice 
in which estates really held merely for the residues of old 
terms of this clesoriptiou have for many years been dealt with 
and treated as freehold; and their existence constitutes a 
source of danger to titles which it may often be impossible to 
gnard against by any amount of professional vigilance. 

)n sale of Upon the sale of tithes lield as a lay property, or of any 

)ioperty de- other property held (as such tithes generally (s) are) under a 

Jrown grant from the Crown, the abstract should set forth the 

show original original grant, and then, omitting intermediate iiistnimeiits, 
grant. ^ 

take up the history so as to show a good sixty (or now forty) 
years^ title {t) : so, the tithes are considered to have 
been merged by the tithe-owner under the late Acts («), and 
the estate is sold as tithe-free, the early title to the tithes 
must be similarly deduced {^) ; except in cases where the 
merger purports to have been effected by an instrument made 
with the consent of the Commissioners since the passing of 
the 9 & 10 Viet. c. 73 (y). 

Rules not If the piuohaser have agreed not to call for the legal 
esSe Mng^^ ostato, this will not shorten the period over which a title must 

merely 

equitable. 

(i) Titbes may be held as lay pro- see 13 & 14 V. c. 21, s 4. 
perty {uiti) aha) by virtue of sales {k) 6 & 7 Will. IV. c 71, s. 71 ; 
for redemption of land tax. 1 & 2 V c. 64 ; 2 & 3 V. c 62 ; 

{t) Tulenng v. Icid Skiborne, I 9 & 10 V. c. 73, ss. 18, 19. It seems 

Orawf. & Bix, 254; 1 Jarm. that impropriate tithes cannot be 

Oonv. 68 , Sug 367. It is conceived merged. See 2 Phil. Eo. Law, 1506 ; 
that sect. 1 of the 37 & 38 V. c. 78, Shelford on Tithes, 292, n,, 3rd ed, 
which in terms applies only to a (r) Ibid, 

contract for sale of cannot apply (y) See Walhr v, JBentlei/, 9 Ha. 

to a contraot for the sale of incor- 629, 632. 
hAfwlitaments like tithes . but 
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be sliown to tlie equitable estate; and it must also be sbowu Cinp vili. 
tliat no adverse use eaii bo made of the legal estate. — — 


(4.) As to the prqHimtm^ contents^ and deUicnij of the ahstmct. Section^. 

The abstract must always eonmieiice with a document, of Astopro- 
at least the r(H|uisite age, if tlie \(‘udor ha\e one : but neither 
can a pure baser require, nor would the vendor’s solicitor be 
justified in furiiishiiig, an ab&tiact of deeds prior in date to Musi if pos- 
that w^liiih W'ould constitute a good root ot title (:). Where Sencr’Stlia 

the root ot the title, as abstracted, is insufficient per se (as, 

. n fl 1 1 * -ii 1 p i? n 1 old deeds not 

ejj , 111 the case oi a general de\i&G wuthout proor oi the tes- to be ab- 

tator’b seisin), the purchaser may require an inspection of the 
earlier title deeds in the vendor’s pobsossion ; but a pmvJiaser produced if 
cannot require tlio production, or any abstract or copy, of any 
document of title, dated or made before tlie time prescribed 
by law', or stipidated for commencement of the title, oven 
though such doemnent creates a pow'or subsequently exercised 
by an inbtrumont abstracted in the abstract funiished to the 
piu’cl laser ; and he cannot requii'e any information, or make 
any requisition, objection, or inquirj’’,# with respect to any 
such document of title, or the prior title, notwithstanding that 
such document, or prior title, is recited, covenanted to bo pro- 
duced, or noticed; and he is bound to assume, unless the 
contrary appears, that the recitals, contained in the abstracted 
instruments, of any doeimient of title forming part of the 
prior title are coiToet, and give all the material contents of 
such recited doemnent, and that every such recited document 
wus duly executed and perfected (a). 

It must be eai^efiilly borne in mind that the rule above Effect of 
stated does not in the slightest degree affect the principles puroham’s^^ 
upon wliicli a pmcliasor is entitled to assume that the docu- 
meut specified, either expressly, or, it is conceived, by impli- 
cation of law, as the commencement of the title, discloses a 
good root of title, and that, therefore, where this is not the 


(z) 1 Jam. Conv. G3; but see aiximditnfiA. 

Rend v. Sudki/, L. E. 5 Q. B. 213 , (») Conv. Aet, 1881, s. 3 (3). 

I). A'Ob. I. Z 
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mence with 
what descrip- 
tion of docu- 
ment as a root 
of title. 


Not with will 
containing 
general 
devise. 


“Whether with 
mortgage for 
a term— or a 
lease. 


case, it is necessary to state tMs in the conditions or agree- 
ment (b). 

As a general rule, the first abstracted doemnents should 
purport to deal with the entire legal and equiiahle estates in 
the property ; or should at least afford pnmd facie evidence 
that the title to such legai and equitable estates was, at the 
date of such documents, consistent with the title as suhse- 
qiiently deduced: they should not be dependent for their 
validity upon any previous instrument ; and should contain 
nothing raising a fair doubt whether the parties claiming 
the interests there purported to he dealt with, were in fact 
entitled so to deal with them. 

Tims, a general dewse in a will of real estate is an insufii- 
cieiit root of title, there being nothing to show that the pro- 
perty in question wvas intended to, or could, have passed by 
it: the comeyance to the testator should be abstracted; or, 
if there are no earlier deeds, evidence should be furnished of 
his seisin at the date of his will : and even a specific devise is 
not an eligible root of title (c). 

So also, it is conceived, a mortgage for a term of years, or 
a lease, is an improper commencement of an abstract of titlo 
to the fee simple, Avhere the vendor has earlier documents ; 
unless, perhaps, in cases where, independently of the mere 
fact of the demise (which might he attrihiited to a power, or 
to a mere chattel interest in the grantor), the instrument 
contains matter which fuimishes a fair piesuinption that he 
was the absolute owner in fee. A vendor, however, in pos- 
session of earlier documents, could not he advised (except 
under very special circumstances) to commence his abstract 
with a lease, as it would almost inevitably lead to expensive 
discussions with the purchaser. And where a lease is rehed 
on, it is necessary, unless it expired before the time of living 

(I)) See pp. 173, 174 ; aud^y. (e) See Farr Lovegroiey 4 Dr. 
M Marsh and Earl GhmnlUy 24 Ok. 170 ; BeBamstefy 12 Oh. D. 131. 

D. 11. 
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memoryj to sliow that the lobboe liad actual pobsobbion of the CIup.^V JL 
estate {d), — L__ 

So, also, a Yoluiitary convoyaneo is not a proper root of Tokafary 
titled. 

So, also, an instrument relied kipou as an evnxlbo of a 
pow should he preceded hy tlie iiistnmKmt cn itiug thc‘ pciiAnaiJrtits 
power; and the admittance to lopjliolds should hepiunlrd 
hy the suiTonder ; and a recovery deed or a di^(‘ntailnig 
assurance, if it disclose an entail, hy the deed wealing the 
entail (/). 

“ If, however, such deed is lost, and possession has gone Except m 
along with the estates created by the recovery for a con- !lioqTorpm)r 
siderahle length of time, and the piesnmpliou is in favour of 
the recovery having been duly sulfeied,” the lohs of the d(‘(‘d, 
and want of evidence of its contents, are no ohjectiou to the 
title {g ) ; and the same principle would probably ap])ly in 
the case of the absence of a deed creating a power (//) ; or in 
the case of the loss of an ancient lease, on a sale of long 
leaseholds (?). 

So, if the first abstracted document contain r(^citals or other Nor witli 

matter tin owing a reasonable doubt upon the title as respects throws 

the contents or constnudion of the earlier doeumeiits, the 

^ oarliir title. 

pmehaser may require the vendor, not only to produce, but 
also to abstract, so much of the prior title as maybe siiffifieiit 
to remove such chjuht ; hut, in the absence of surii leasonahle 
doubt, the mere fact of earlier documents being recited would 
not entitle the puiThaser to an abstract of thcmi, e\en whore 
he may require their production if in the vendor’s possession 

{d) Okrlsan v. JFoodkmc, 6 T. B. of tho Oonv. Act, 1881 , miU, p 387. 

412 ; Burt. Comp pL 428. iff) CoimmaltrY.Saveilj Sug. SCO 

(b) Me Mm^h mid Mm I Gumille^ [h] Sue MmmilU y Ormmod^ T, 

24 0hDn &K.26. 

(/) 1 Jam Oonv 67 It is cou- (<) But see L B, 

ceived that the propositiou in tho 5Q et quwi ^ p. SSo, 

text is in no way at eoted by soct 3 (3) 

y 2 
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Chap VIII. or power (Ji ) : and it is sufficient to produce (without ahstract- 

— ^ — ing) an instrument -which is required simply to establish a 

fact or negative an inference^’ (/). In cases coining within 
sect. 2 (2) of the Yendor and Purchaser Act, 1874, or sect. 3 (3) 
of the Conveyancing Act, 1881, the burden lies on the pur- 
chaser to show that recitals to which the sections apply are 
inaccurate {ni). 


document. 


Need not in ig ij^ot csmticd that the origin of the title should be 

all cases com- - 

mence with a showii either by deed or will ; in the absence of documents 

it may be sufficient to produce evidence of such long uninter- 
rupted possession, enjoyment, and dealing with the property, 
as to afford a reasonable presumption that there is an abso- 
lute title in fee simple (//). But the proof of title by evidence 
of possession is not admissible in cases where documents 
forming part of the modern title are lost or destroyed : in 
such cases the vendor must prove their contents and execu- 
tion (c) ; for which purpose, when the land is in a register 
county, a registered memorial is good secondary evidence {p). 


Recitals in a general rule; the recitals in any document which is 

first document , X A i n n 

shouldbefuily abstracted as a root of title, should, so far as it may in any 

abstracted. estate Comprised in the contract, he set out 

fully ; even though the purchaser may he precluded from 

founding any requisition or ohjection thereon. 


WIiereTer The title, wherever taken up, should be thence continued 
should thence either in ehinnological or some other regular order. Where 
continue?^^ Separate parts of the estate are held under separate titles, 
such titles should, of course, he traced separately so long as 
they remain distinct: every subsequent document dealing 
■with the legal estate (except expired leases, and with the 
exceptions already referred to {q),) should be abstracted (r) ; 

(l) See jPmser t. Waiis^ 6 Mad. (o) Bnjant y. BuhlCj i Rus. 1 ; 
59; 1 Jam. Cony. 63 and 64; 1 Sug. 438. 

Hayes, Oony. 566. {p) Cathow y, Madej 4 He Gr. & S. 

(l) Sug. 418. 527. 

(m) See Bolton y. London School [q) AnU^ p. 335. 

Boards 7 Oh. H. 766; Be Manh and [i) See the comments on this state - 
Burl QfaniilU^ 24 Oh, H. 11. ment in Gray y, Fowler, L. R. 8 Ex, 

{n) Cottrell v. ITatlms, 1 B. 365. 249, 265. 
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for instance, a mortgage and a roeonvcTance arc not tolfo CJmp.MII. 

‘ rill. t. 

feiippre^sed raider tlie notion tlial tlio title lia.i hmi tlierely — 

brought back to its original state (.s) ; siieh raa v, or may not, 
have been the case ; and is a point to lie detenniiiecl by tlie 
adyisers of tlie piireliasiT, not of the viaidor. All dofiinients Dopumetits 
fomiingpartof the title should be abstraded in chief; the 
introduction of ilieni niertdy as Recitals in otlier abstracted 
instruments (wliicli i^ not nneomnion, especially in the f-aso 
of wills) is, it is apprehended, dearly improjKT : it not 

so, a copy of the conyeyance to tlie vendor might, in ninny 
cases, take the place of an abstract ; besides which, the oinih- 
sion to abstract a document in diicd may proc(‘cd from a 
desire to avoid noticing matters of a suspicious character 
occurring in such document, but which are not noticed in the 
recital. It is convenient to introdu(‘e, in their projjor places, Statements of 
direct statements of deaths, mamages, and other maiiers of pedyreo. 
pedigree; and not, as is frequently done, to trubt to the 
recitals in the abstracted documents : and in f-ases of compli- 
cated doscontb, &o., a regular pedigree should accompany the 
abstract. 

Docimieiits affecting merely equitable interests give rise to Suppression 

considerations of greater difficulty. Lord 8t. Leoiiaids states 

generally, tliat the solicitor “ should abstract evmy docaimirat 

upon which the title dei^ends, or luion which any ditri(uKy muitioH— 

1 • 1 ; P n • d 1 liowfar 

has arisen ; wherever lie begins the root ol the title, lie ought justifiablo. 
to abstract every subsequent deed’’ (/). This, however, it is 
conceived, must bo understood to mean every document upon 
which the ]nirvMher\ title ’vvill necessarily deptaid. If, for 
instance, the vendor be possessed of a doiamieiit dcchulng 
that a prior owner wlio i)iircliased, apparently on liis own 
account, was in fact a trustee, or, that a mortgage-del it was 
trust-money, the title of the tmlor who has notice of ilio 
trust may depend upon various instniments which would be 
altogether immaterial to a purcliaHcr destitute of such iiotico ; 
and it would, it is conceived, be unusual, and improper, for 

(s) As to tlio danger and impro- see Umth v. Cmloikf 10 Ck 22. 
priety of suppressing a mortgage, (/) Sag. 40T. 
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solicitor to allow Eotice of sucli a trust to appear upon 
' liis abstract. Tliis, however, it must he admitted, is, pro 

trmfo, a departure from the general principle, that it is for 
the pmchaser’s solicitor, and not the vendor’s, to judge of 
the materiality of the muniments of title ; hut it is sanctioned 
hy convenience and imiversal practice (u). Other cases may 
perhaps occur in which a document may he, without material 
risk, suppressed ; as, for instance, where a good title is shown 
to the legal estate, and a charge, which clearly operated 
merely in Equity, has been paid off and no trace of it appears 
upon the subsequent title. The dif erence between the sup- 
pression of such an instrument and a legal mortgage is 
evident : the equitable charge has no operation as against 
a subsequent purchaser for valuable consideration taking the 
legal estate without notice ; and his title, therefore, is not 
dependent on the sufficiency of the release ; nor does there 
seem to be any good reason for making a distinction between 
an equitable charge by deed, and a mere memorandum 
accompanying an old equitable mortgage by deposit, which, 
except upon special grounds, is never abstracted. But, in 
the case of a legal mortgage, the purchaser’s title at Law 
will depend (theoretically if not practically) upon the legal 
validity of the deed of reconveyance, whether its existence 
be known to him or not. Still, even in the case of the 
equitable charge, it seems at least probable that a solicitor 
wffio suppresses it, under the idea that it is unimportant to 
Deed wEicli the title, does so at a risk (x ) ; and it is submitted, that such 
^fegKtate ^ course should rarely, or never, be taken, in respect of an 
besu^prealed wHcli is SO framed that it could by possibility 

affect the legal estate (/y) ; as, for instance, a mortgage of an 
equity of redemption, drawn as a conveyance with a proviso 
for redemption; and which, although merely a charge in 
Equity if the first mortgage be valid in Law, would yet pass 
xthe legal estate, supposing it not to have been effectually 
transferred by the prior instrument. 

f 

^See Xe ICtuman and Vxhridge (y) See Palmr r. Zoche, 18 Ch. D. 
JB. > Ok. D. 720. 381. 

()f) Se^? S*^. 411. 
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But in Olio case (z), it was held that a Toncloi’ was not 
justified in siipjires&ing a letter creating an oqnitalile charge, ~— 
which *was intended to he paid off; and, also, that he would Tiaeei/, 
not have heeii justified in so doing, oven if the charge had 
heon actually satisfied : and the Court, in eomnieiiting on the 
above passage in the text (as appearing in the 3rd edition), 
observed that it “ must probably Wan that where an ecpiit- 
ablo charge lias been discharged, it may be advisable not to 
])iit it on tlio face of the abstract ; but tliat lie (the YA ) 
had no doubt that such charges ouglil in some way to be 
communicated to a pimchaser/’ The intention of the writer, 
however, was not to limit the rale in the way suggested by 
the Court : but to lay it dowm generally, that *where an in- 
formal equitable charge has been satisfied, its past existenee 
may, except nndor special and exceptional ehciimstances, bo 
altogether suppressed by the vendor^s solicitor. The strict 
inlo laid dovm by the Yico-Chancellor, Sir W. B. Wood, in 
Drummond 'Sf. Tracey, and sanctioned by Lord St. Leonards (a), 
may be theoretically correct : but its practical ineonvenience, 
as much to purchasers as to vendors, is so great, that in prac- 
tice it had previously been all but universally ignored : nor 
has the practice, it is believed, been materially, if at all, 
affected by that decision. Thus, to take a common instance, 
a solicitor, who is condnetiiig a sale of his client’s property, 
frequently makes liim an advance in anticipation of tlie sale, 
and, as a seeiuity, takes an informal (ipiitahlo charge upon 
the prop(rty, or the ex])etted sale-jnoceeds, out of T^hicli, on 
completion of tlie purelmbc, the debt is satisfied. Tlio exis- 
teiK'O of biicli an inciunbranee is seldom, if ever, disclosed. Its 
feupjuesbion can in nowise prejudice the purchaser : its intro- 
duction upon the face of the title would be a probable soince 
of future difficulty and expense. If tbo rule bo really as laid 
down in Drummond v. Tramj^ the conclnaion seems to be in- 
evitable that the astuteness with which modem conveyancers 
have striven to avoid the mmecossary diselosmo upon a title 
of mere equities, has been altogether a mistake although 


(3) DrmmMnH ?. Trmayy Jolin. 603, 012. 


{a) Sug. 411. 
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As to liaTsility 
of vendof 8 
solicitor under 
22 & 23 Yict, 
c. 35, for 
suppressing 
incumbrance, 
&c. 


tteir practice, in this respect, has been sanctioned by the 
example of the Court of Chancery itself, in its own oonyey- 
ancing transaetions ; — and that every defunct equity, which, 
during the last sixty— or now forty— years, has affected the 
property, whether created by writing or merely by parol (for 
there is no valid distinction between the two modes of effecting 
the same result), ought to he abstracted : for of course it would 
be mere waste of time to communicate their past existence to 
the purchaser, and leave him to require the abstract to he 
amended. Upon the whole, with the greatest possible respect 
for the very eminent judge who decided Drummond v. Tracey^ 
it is submitted that the rule, as stated by the writer, is one 
which is in conformity with long established conveyancing 
usage : and as such, and as being also based upon considera- 
tions of great practical convenience, it ought not lightly to be 
annulled or shaken. Of course, if the vendor or his solicitor 
is especially required to state whether there are any undis- 
closed incumbrances affecting the property, the existence of 
snch an equitable charge, if subsisting, must he dmilged. It 
is one of the inconveniences of such a requisition, that it may 
elicit information, which has been judiciously withheld. 

If the vendor’s solicitor, by fraudulently suppressing a 
document, damnify the purchaser, he is answerable for the 
loss, and is made criminally responsible. By the 24th 
section of 22 & 23 Viet. e. 3o, a seller or mortgagor, or his 
solicitor or agent, who conceals any instrument material to the 
title, or any incumbrance, from the purchaser or mortgagee, 
or who falsifies any pedigree, on which the title does or may 
depend, in order to induce such purchaser or mortgagee to 
accept the title, with intent to defraud, is made guilty of 
misdemeanor, and also liable to an action for damages. This 
section, it is conceived, can only apply to the frandulent 
concealment of an emtmg incumhranoe; nor will the vendor’s 
soMtor be erimmally responsible, if he suppress a mere 
equitable charge, which has been satisfied, or which no longer 
affects the title. The section plainly contemplates that there 
may be doeumente of title which are mt material ; what are, 
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and what are notj material in each 2 ’)articnlar case may safely Clup* VIIL 

he left to the discretion of the solicitor, who, with tlie — i — 

penal consequences of this statute in ^new, is not likely to 
make an omission which will prcjiidieo a purchaser. 

The loss of a deed of a date sn1)seqnent to the commence- As to loss of 
meiit of the abstract, is no ohjoctien to the title, if, under all 
the circumstances, the clear presumption be that the instru- 
ment, if produced, ■\\oiild not throw any difficulty about tlio 
title (h ) ; this doctrine, lioweyer, must he appli(‘d with the 
greatest liesitation to cases whore modern deeds arc lost, and 
no satisfactory eTideneo exists of their contents (c). 


The abstract should notice all drainage and land iniproyc- Alhliargcs 
ment loans (c/) and other subsisting charges upon the pro- Mticed!^^ 
porty ; and shonld also, if the tithe has been commuted, state 
the amount and parfieulars of the oomraiitation rent-charge, 


Copies of wills abstracted (if of an at all informal cha- Should be 
racter), and of private Acts of Paidiamout upon which the title by wiuefo^f^ 
depends, should accompany the abstract pnvate Acts 


It has been lield at Law to he sufficient for the purpose of Plans maybe 

identification that the abstract should refer to, wiiliout con- 

taining conies of, mans or iJans indorsi'd inion tlie deeds (c); should gene- 
w ,1 11- 1 A rallybefur- 

but this can scarcely be so m cases ^iiore, as now oiten nihhed. 


liappcns, a deed contains no substantive description of the 
property, but conveys it either merely, or as respects its 
details, by reference to the plan. According to present prac- 
tice, a plan is generally employed, if not to define, at any 
rate to elucidate the description of tlie jiarcels : a tracing of 
it, when not sent with tlie abstract, is usually furnished upon 


(/;) Mmchui V. Fauce, 2 S. Atk. see (iu ejectment) 3 A* 

Conv. 386, b. See, as to earlier & E. 513. 
doouments, v. 6 Mad. (r) Videtnfta. 

59 , and as to the loss of the lease {d) Ante^ p. 97 ; postj p, 623. 

under -which the property is held, (^) See Blaclhmi v Bmiili, 2 Ex. 
I'rend y. BudUij, L. K. 5 Q, B. 213 , 792 , sed q\mu. 
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And by state- 
ment of evi- 
dence. 


As to con- 
sulting’ 
counsel 
thereon on 
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vendor. 


Table of con- 
tents. 


How to be 
copied. 


Effect of non- 
delivery of 
abstract, on 
purchaser’s 
liability under 
the contract. 


tlie puroliaser’s request ; and may, it is conceived, in most 
cases be insisted on (/). 

A statement of tbe evidence wliicb the vendor is able to 
produce in support of the title may conveniently accompany 
the abstract ; this, however, is not often attended to. When 
matters of importance are to be proved by statutory declara- 
tion, it is desirable, with a view to expediting business, that 
copies of the proposed declarations should accompany the 
abstract, 

Cases not imfreqiiently occur of complicated titles, in which 
the solicitor who prepares the abstract will be justified in 
laying it before counsel on behalf of his own client; this 
remark applies particularly to heavy mortgage transactions, 
in which considerable expense to the mortgagor may fre- 
quently be saved by the delivery in the first instance of a 
perfect and well- verified abstract. 

It not nnfreqnently occurs that a heavy abstract is pre- 
faced by a concise analytical table of contents. The practice 
is a most commendable one. 

An abstract may be TOitten so illegibly, or upon paper of 
such an inconvenient size or substance, as to justify the 
purchaser’s solicitor or counsel in declining to receive it (g). 

The non-delivery of a perfect or sufficient (A) abstract on 
the day named, discharges the purchaser from any conditions 
binding him to make objections, &o., within a specified time 
after delivery (/) ; and, at Law, formerly relieved him alto- 

(/) As to tlie importance of a plan been altered by the Sol. Eem. Act, 
in ascertainiug the parcels, see Zijle 1881, see Me Mariner, 29 Oh. D. 199 ; 
V, Michards, L. E. 1 H. L. 222 ; and and cf. Me Mokrison, 19 Q. B. B. 1. 
postj p. 1092. (^) Vide ante, p. 321 ; as to what 

(y) See Sug*. 406. Abstracts, it is a perfect or sufficient abstract, 
appears, ought in strictness to con- p) SoufUy v. EuU^ 2 M, & C. 211 ; 
tain tea, but are usually passed on and see Mokrts v. 3 B. M. & 
taxation if containing on an average G-. 291 ; Shmuin v. Shakspeare, 5 D 
eight, folios per sheet; Me Wahh, M.& 0.517; VpperUnY,Mi%dohon,^ 

12 B. 490 ; the fee for perusal has not Oh. 436 ; Tam v. Cattellj 27 L. T. 4C9. 
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getlier from the contract [It] : now, howeyer, both at Law and 

in Equity (/), the pmehaser yill be bound if either he neglect LI— 

to apply for the abstract within a reasonable time before the 
day fixed for its delivery {m ) ; or if, upon its being subse- 
quently tendered, ho receive it witliout objection (//) : but 
the mlM {o) neglect on the part of a vendor to prepare the 
abstract within proper time, wheir j)ressed hy the piu’(has( 3 r 
to do so, will entitle the purchaser to avoid tlie contract so 
soon as the time fixed for completion has elapsf^d (//) : vIkuc Hon-deliYery, 
the purchaser’s solicitor intends to rely upon the iion-dcliwuy tXn advan- 
of the abstract upon the day named, or (if no day have been 
named) within a reasonahle time before the day fixed for 
completion, as a ground for refusing to complete the purchase, 
he should doelino to receive it ; or, if forwarded to him under 
circumstances which gave no opportimity for its rejection, lie 
should at once return it, and without reading it (^/). 

Where it is important to the pimchaser to complete (if at Sug-^ested 
all) at or about the time fixed for completion, and the ah- 
straet, having been called for, is delivered so late as to render 
it doubtful whether this can he accomplished, the most ex- 
pedient course would appear to be, to return it unread; 
ollering, however, to receive it again, without prejudice to 
the purchaser’s right to annul the contract, if, on investigat- 
ing the title, it should he found imposbihle to complete at (or 
within some short specified period after) the time originally 
fixed for completion. 

Upon a sale of an estate with a titles registered under the Abstract of 
Land Registry Ad, & 2G Vi(L e. 53, the al)striict should 
consist of 1 ‘opiesof suclieiitrh^s upon the r(‘gistcr as are iieci^ssary 
in order to show the subsisting state of the title, as appearing, 
for the time being, upon the register, and irrespectively of 

{Jc) Sug. 260 ; Jiemj y. Young, 2 2 Aiist. 527. 

Esp, 640, n. (o) Sco MoberU v. Berry, 3 D. M. & 

[1] Jud. Act, 1873, s. 25 (7). G-. 281 ; Tilkij y. Thomas, 3 Cli. 01. 

(w) Guest V. liomfmy, 6 V. 818, (p) Sug. 2G1 ; Setoti y. ISiade, 7 V. 

823 ; Jones v. Bnce, 3 Anst. 924. 265. 

[n] Sug. 261 ; Smith y. Burnmn, ({?) See 7 Y. 278. 
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Chap. vni. ihe antecedent Mstory of the title. Sometimes, ho-wever, the 

entries relating to the subsisting title refer to the antecedent 

entries in such a manner as to incoqwrate tliem with the 
later entries ; and in such a ease, of course, such antecedent 
entries must themselves also he abstracted. 


Section 5. (5.) As to the mmimtion and perusal of the ahtract. 

Aatotheexa- The purchaser’s solicitor may, if he please, compare the 
ofTho abstract with the deeds before investigating the title, and the 
abstract. vendor (assuming that there is a binding contract) must pay 
TOmpS°^* the costs if the title prove bad (r) ; but unless the abstract be 
Woreiavesti- o-PPitrently defective, it is better to defer doing so until 
gation of title, counsel’s opinion (if taken) is obtained upon it (s). 


As to con- 
sulting 
counsel 
thereon on 
behalf of pur- 
chaser* 


As to the 
•\ alue of old 
opinions in 
f aYour of a 
title. 


A purchaser’s solicitor, it is conceived, is primd facie legally 
justified in incurring the expense of counsel’s opinion upon the 
abstract. In London, perhaps, the majority of titles (except 
those of the simplest description) are, or used to be, submitted 
to counsel : in the country, the practice inclines considerably the 
other way : it appears, however, that a soheitor ought himself 
to peruse an abstract before submitting it to counsel ; and 
that he wiU be allowed a fee for such perusal, and also the 
stationer’s charge for makiug a copy of the abstract {t). 
Titles, it is believed, are constantly accepted, almost without 
investigation, merely upon the faith of their having, on some 
previous occasion, been advised upon and accepted by counsel 
of eminence. It should, however, be remembered that the 
decisions of the various Courts of Law and Equity have 
a retrospective effect upon titles ; so that, in estimating the 
value of a favourable opinion taken a few years previously, 
allowance must be made for the possibility of the title having 
been since rendered unmarketable, possibly unsafe, by some 
intermediate and unexpected exposition of the law (»). It is 


(r) Soiges t. Bari of IxchfieU, 1 (m) The decision in Emyioood v. 

Bing. N. C. 499. Forsta-, 30 B. 1, and Mowed by 

(s) Sug. 411. that in Otlbons t. Snape, 1 D. J. & 

(«) Brace t. Sorowpe, 1 Bowl. 69. S. 621 ; and Gmn r. Fatmon, 32 
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also important to know whether the counsel who accepted 
the title did so upon an open contract, or under the restrictive 
influence of special conditions; and wliether any special 
reasons may have existed, which would jirohahly render him 
astute in endeavoming to take a favourable \iew of the title. 
It may also he of some importance to know whetlier the 
investigation was on behalf of a^mehasor or a mortgagee. 
For in some respects the requhements of counsel are, or ought 
to be, more, and in others they may properly ho less, strict 
when advising on helialf of a mortgagee than ■wh(‘n ad\ising 
on behalf of a pinchaser. For a mortgagee who looks merely 
to a return of his money, and cares nothing for the estatij or 
any part of it except so far as it is a secmaty for his money, 
on the one hand requhes an absolutely safe title to a siilfieient 
amount of property to leave liim perfectly secuin in all events ; 
and if satisfied as to this, ho may be comparatively indifferent 
to defects in title to that which he can afford to regard as a 
mere margin to his secmity. lie might, therefore^, on the 
one hand, in the case of a residential property, be inditferont 
as to a probable want of title to some particular part of it, 
the loss of which would be all-impoAut to a piirehasor, as 
destructive to the place as a residence, yet would leave an 
anioniit of unsightly but prodiiclive acrcaige amply suflicient 
to cover the amount of the mortgage debt. While, on the 
other hand, a mere shade of doubt respecting the soundness 
of the general title, wFich might very j)ossibly be disregarded 
by a pimeliascr eager to acquire an attractive property, would 
be a sufficient reason for a mortgagee at once declining to 
advance liis money. Land adjoining, or in the immediate 
vicinity of, residential property, and winch if in other hands 
might be so used as to depreciate the piincipal estate, will 
often be purchased by the owner of such estate in disregard 
of great uncertainty respecting, or even of positive and serious 
objections to, the title. The above remcu'ks apply particularly 
to questions as to evidence of identity of parcels, and as to 

Ch. D. 95, establisWng the necessity ’within six calendar months after 
for entering- a disentailing deed of execution, may ho cited in iUustra- 
copyholds upon the Court lolls tion. 


Chap. Till 
Sect. L 
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Oliap. VIIL 
Sect. 6. 


Copy of agree- 
ment should 
accompany 
abstract. 


Acceptance of 
title shown by 
— to what it 
extends. 


Defects in 
client’s title 
must not be 
disclosed to 
client entitled 
to take 
advantage 
thereof. 


Section 6. 


As to the 
Terifioation of 
the abstract. 
Terihcation 
of abstract— 


boimdaries, and easements. As respects mere peenniaiy 
ckarges, it is obvious that when an estate is of very ample 
value, a question as to the possible existence of charges of 
limited amount, and which would he of serious importance to 
a purchaser, may be altogether disregarded by a mortgagee, 
who ib about to advance his money upon that which, even 
minus the charge, is a perfectly satisfactory security. 

The abstract, when submitted to comisel, should, of coimse, 
be accompanied by a copy of the agreement and conditions of 
sale (if any). 

The acceptance of a title is no waiver of objections which 
are not disclosed by the abstract (r) ; nor is a client boiuid by 
his counsel’s acceptance of a defective title, even although 
the defect appear upon the abstract {y ) ; if, however, counsel 
waive a requisition, and the purchaser adopt his opinion and 
deal mill the vendor on that view, he cannot afterwards re- 
pudiate it ( 2 ). 

If a solicitor he concerned for both parties, although of 
course hound to see that the purchaser does not buy with a 
defective title, or buy that which is in fact his own, he is not 
at liberty to disclose defects in the vendor’s title of which the 
purchaser might himself take advantage; and a solicitor 
acting in contravention of the rule has been held liable in 
an action for damages {a). 


(6.) As to the 'cenfimtion of the aktrad. 

Assuming that an apparently good title is deduced by the 


abstract, the next matter for 

(i) Qomt V. Bariy 2 Mer. 57 ; 

A. -G. r Situellj 1 Y. & 0, 570; 
Ward Y. Trathen, 14 Si. 82 ; 8 Jur. 
303 ; McOnUoch v. Gre^oi y, 1 K. & 
J. 286 ; and see Boun v. Scensm^ 24 

B. 631 ; TurqimndY. Bhodes, 37 L. J. 
Oh. 830, where the purchaser had 
taken possession, and yet was allowed 
to rescind, on the ground of serious 


consideration is, the evidence 

misdescription discovered aliunde, 

[y) ^^QJDeweU v, lord Bolton^ 18 
y. 505 ; Bteiiait v. Allmn,^ 1 Mer. 
33 ; McCulloch v. Gregonj^ 1 K. & J. 
292. 

{zy Alexander v. Croshj^ 1 J. & L. 
666 . 

(») Tayik V. BhclloWf 3 Bing, 
br. 0 . 235. \ 



THE ABSTHAOT. 


mi 


wMch. a pui’cliaser may requiro in support of it; ami tliis Cliap.VIIL 
subject naturally dividei^ itself into two heads; 'viz., fir&tyWlmt — 
evidence may he required of the existence and genuineness of 
abstracted dociiinents ; and, secondly, what evidence may he “ 
required of other matters of fact. documentB 

and fdctij. 

A private Act of Parliament directed to ho noli<ed as a 
, ^ ^ _ private Acts. 

public one, is sufficiently proved by the printed eojjy, if 
printed by tlie Queeu’s printer {!>) ; and it is by an Act ot the 
present reign rendered inmecessary to prove that tho copy 
purporting to be, "vvas in fact, 60 printed (t ) ; nor was such 
proof previously necessary as respects Acts vvliicli contained 
the usual clause making printed copies evidence ; in default 
of such evidence, an Act had to ho proved hy a copy examined 
with the original (d). 

An award under an Inelosure Act is proved hy a copy, or of awards 
extract, signed hy the proper officer of tho Court, if tlie on- g„ro*^ActeT' 
rolment have been made in one of the Courts at Westminster; 
or hy the dork of the peace for tho county, or liis deiraty, 
if the enrolment have been made with the dork of tho 
peace (e). 

Copyhold assurances are proved hy the copies of C!)iu't Of copyhold 
EoU signed hy tho steward; and it appears tliat, in strictness, 
evidence may be recpiired of the steward’s handwriting (./'), 
except, perhaps, where he is doadi^r), and tho document is 
above thirty years old and comes from the proper custody (/;) : 
such a recpiisitioii, however, when even modern copies come 
from the proiK'r custody, is not usual, in practice, unless there 
are special grounds for suspieion. Copies authenticated hy 

(!j) JBemmont v, Mountain, lOBmg. (e) Soe 41 Geo. III. c. 100, b. 35 ; 

404. 3 & 4 W 1 U.IV.C, 87,b 2. 

(t») 8 & 9 V. c. im, s. 3 if) Henven, 490. 

{d) 1 Jam. Conv. 169 ; as to (< 7 ) And death may, for tliis pur- 
proof of old private Act, wMoh has pose, he presumed after 30 years; 
been omitted from the Parliament Doi v. Mtelml, 15 Jur. 677. 

Eoll, &00 Boo V. Afyftyn, 7 Sc. N. E. (/«) Scrivcii, 497 ; WijnHe v. %•- 
333 , whiUj 4 B. & Aid. 376. 
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Chap.VIIL tlie steward are evidence, altliougli they are not the copies 

-i — originally deliYered to the tenant (i ) ; and so also are mere 

examined copies {k). The purchaser may, it is conceived, in 
the absence of special agreement, generally compel the vendor 
(at his own expense) to verify his abstract by the production 
of authenticated or examined copies (M), in cases where the 
originals are lost, even although the steward will allow the 
purchaser to inspect the Court EoUs; probably, hoAvever, 
the rule might be difierent when, as may often happen, the 
vendor’s solicitor, by being himself the steward, or otherwise, 
is enabled to produce the original Eolls at the proper place 
for verification of the abstract, and can satisfactorily account 
for the absence of the original copies, so as to avoid any 
difiiculty which may be raised by the doctrine of Whitbread 

V. Jordan (/). If the vendor be thus obliged to procure fresh 
copies for the purpose of verification, they will (unless he sell 
to another person an estate of gi’eater value held under the 
same title, or himself retain property held under the same 
title) belong to the purchaser (m). If a surrender have been 
by attorney, the power of attorney must be produced, and 
evidence must be given of the principal having been alive at 
the time of its being acted on («) ; unless, indeed, it contain 
a declaration of irrevocability under the Conveyancmg Act, 
1882, and has been deposited under section 48 of the Act of 
1881 : and where the power was not given for valuable con- 
sideration (o), inquiry should be made, except in cases coming 
within the above-mentioned Acts, whether it wns revoked 
prior to its apparent exercise : the statement of a power of 
attorney on the Court Eolls is secondary evidence of the 
original, if the latter cannot be found {p). 

{i) Breeze v. Eauler, 14 Si. 350 ; {m) Sug*, 476. 

and see now 14 & 15 Y. c. 99, s. 14. (?e) See cases cited 5 C, B. 917, n. ; 

{k) Sec Doe v. Freeman^ 12 M. & Sug. 417. 

W. 844 ; and examined copies, not (o) Ylhkh. would render it irre- 

signed by tRe steward, do not require Yocable, see Abbott t. Stratte 7 i, 3 

stamps : S. C. J. & L. 603, 613 ; Smart y. Sandars, 

[Jch) TMs rule is of course subject 6 0. B. 917. 
to tbe provisions of tbe Conv. Act, {p) Doe d. Commit v. Gaperton^ 9 
8. 3, as to expense of production. 0. & P. 112. 

{1) 1 Y. & a. 303. 
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Deeds abstracted must be proved by tlie productiou of the 
originals, if not lost or destroyed {(j ) ; the att(‘sting witness, “■ — 
or one of the attesting witnesses (if alive) may, perlnips, in 
strictness, be retpiired at Law^ to prove the duo exe^aitioii (r), 
unless tins deed 1)o thirl j years old and conies from iho proper 
custody (,s) ; but this, wIkto a mod<TiL deed comes from such 
custody (/), is never luged in practieo ex^-epl upon special 
grounds (a) ; and such a re(piisitioii, unless made upon special 
and sutficient grounds, w’^ould jauhaldy he dis(^ountenanccd 
hy the Churt. And now* l)y tlio Common Law Pro(*ediu’e 
Act, (.?), it is not necessary to prove by the attesting 
witness, any instriiinont to the validity of wiiicli {itttvstation 
ib not rocpiibito ; and smh instniiuent may be proviil by ad- 
mission or otlierwise, as if there had been no attesting witness 
thereto. When a deed has been executed by attorney, the 
same requisitions and inquiry should ho made as in the case 
of a suiTeuder by attorney (y). ^Yl\m the loss or destruction 
of a deed can bo proved (^3), secondary evidence may be given 
of its contents ; but proof must idso be given of its due oxo- 
ciition and delivery (a ) : an attested copy, however, taken and 
kept for 110 years in a piihlic office, df a deed which could 
not bo found, wus admitted by Lord Hardwieke as siiffieieiit 
oAdcnee of tlio original ; and he intimatod that, under the 
special cireimistanees, a plain copy would have been ad- 
misbible {h ) : so, iu a modem Peerage ease, the House of 


{q) Jnfe, p. 159. Ah to mutila- 
tioa of deodn, aud defects in the 
stamps, &c., jmf, pp. 309, 370, 

(?) Lniftharp y. Iht/mtf 1 Biug. 
N. 0. 421. 

(s) 1 Taylor, 508; Mm v. 

7 B. 03; I)oc y. Miclml, 17 Q. B, 
276. 

[t) J, a place where it may 
reasonahly bo expected to be found, 
although not the maU proptrpltucCi of 
custody ; Croughton y. J^M(\ 12 M. & 
W. 205 ; Doe v. Milltp% 8 Q,. B. 158. 

(«) 1 Jariii. Cony. 179, LordBt, 
Leonards seems to think that it is 
sufficient, in the absence of special 


ciruumstancos, on the sale of freo- 
liolds, to provo the due execution of 
the conycyanco of tbe fee to the 
vendor : Bug, 439; see Thomson v. 
jin/as, 1 Esp, 184 ; Kush y. Turner ^ 
ihul 217 ; but see also C/o^hp v. Terep^ 
1 Camp. 303. 

(,r) 17 & 18 V. 0 . 125, s. 26. 

(?/) Ante^ p. 352. 

(r) As to what ovidonoo of loss is 
sufficient, mde ante^ p. 169, n. (A 
(?r) Hr pant v. Hmk, 4 Euss. 1 ; 
Southhp V. Midtj 2 ¥, & C, 207 ; sco 
Hoe V. Brydpes, 7 So. N. E, 339, 

(/?) llurrep v. Thilips, 2 Atk. 641. 

A A 


T). von. I. 
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Chap. VIII. Lords admitted as evidence an attested copy of a settlement 

Sect. 6. . IJ 

dated in 1693, produced fromtne proper custody, and accord- 
ing to wHch possession of tlie estates liad gone for many 
years (c). Examined copies of the enrolment of deeds re- 
quired by Law to be enrolled are, it appears, sufficient evi- 
dence of the originals; but, where the enrohnent is not 
compulsory, a copy is evidence only as against the parties on 
whose acloiowledgment enrolment was made, and their repre- 
sentatives {d ) : and the non-production of the original should 
Becitals of— be acoountod for. The recital of a deed is evidence of its 
deuce, existence as against all parties executing the deed containing 
the recital, and those claiming under them, but is no evidence 
of its contents or effect beyond what its name and nature 
necessarily imply, unless proof be given of its loss or destruc- 
tion (p ) ; there are, however, exceptions to this imle in the 
case of ancient doemnents pmpoiting to confer possession, 
from which the law has always permitted the inference to be 
drawn that such possession was had (/) ; and in eases falling 
within section 2 (2) of the Vendor and Purchaser Act, 1874, 
under which recitals, statements, and descriptions of facts, 
matters, and parties, contained in deeds, instruments, Acts of 
Parliament, or statutory declarations, twenty years old at 
the date of the contract, are sufficient evidence in the absence 
of proof to the contrary. An examined copy of the memorial 
of a deed registered in a register county is secondary evi- 
dence of the deed against the paidies thereto, and all persons 
claiming under them (g ) ; but probably not as against 
strangers (k). 


The enrolment or an examined copy of the enrolment of 


{c) Mzwdter Feerage^ 10 0, & P. 
952. 

{(1) 1 Jam. Conv. 170. 

(«f) Burt. Comp. pL 478 et seq. ; see 
Oilleti V. AhboUj 7 A. & E. 783 ; 
JBmgloe v. GoocUon^ 5 Bing. H. C, 
738. 

(/) Bmiow V. Comicanj 3 Ap. Oa. 
641, 688. 


{g) WoUastonY, Sal ewiUjZ Moil & 
G-. 297 ; JOoe v. Chfofd, 2 C. & K. 
448 ; see Eohhouse v. Emmlton, 1 Soli. 
& L. 207. 

{h) Doe V. Clifford, supm; Allen 
V. Alien, 1 Con. & L, 427, 457 ; but 
see Colhns v. Maule, 8 C. & P, 502. 
As to memorials of assignments of 
Irisb. judgments, see Fitzgerald v. 
Fitzgerald, 8 0. B. 692, 



TEE ABSTRACT. 




any deeil^ executed under tlio provisions of the A{ts relating 

to the Duchy of Cornwall, is sufficient i>roof of the contents — 

and due execution of the original, although its non-produc- 
tion he not accounted tor(/): so, too, tlie office cojy of an 
enrolled bargain and sale is sufficient (/. ), 

In a case in Ireland, liy a settlement executed iu 174o, 
estates were limited in strict settlement, with a powtu' of 
revolution reserved to the settlor; thib power was stati^d 
to have been exercised by a will dated in 1761, but of whicli 
neitlier the original nor any copy could be produccnl ; the 
estates were re-settled in 1763 by a deed wiiicli roiited the 
power of revocation and exercise of the pow'er by the will, 
and possession had ever since gone under this deed ; under 
these circumstances, Lord St. Leonards held the recital to 
be sufficient evidence of the contents and execution of the 
wiU(/). 

Tlie same estates were limited in strict settlement in 1788 ; 
in February, 1814, the tenant for life and first tenant in tail 
entered into articles of agreement to bar the (uitail and re- 
settle the estates to (“ertaiii specufiod uses, with a power of 
revocation : neither the original nor any copy of the articles 
could be produced, although search liad been made for them ; 
they w^ere, how^ever, recited in the deed making the tenant to 
the pimeipe, which wus dated March, 1814: in 1817), upon 
the marriage of the tenant in tail, the pownr of revocation 
was exorcised, and the estates were re-settled, and had since 
been enjoyed accordingly. Lord 8t. Leonards, alter remark- 
ing that the articles appeared to have boon voluntary, and 
that the settlement wus for consideration, lield, that, imdcT 
the special eireuinstances of ihe <use, the redial was sufficient 
evidence of the contents of the articles (m). 

(i) 7 & 8 y. 0 . 65, s. 84. {t) Akxamhr v, Cmhj^ 1 J, k L. 

[1) 10 Aime, e. 28 (Ruff. c. 18), GG6 ; homr v. WatU, 0 Mad. 59. 

B. 3. ()«) JiiXdnikrY. 65 0 %, \upri. 

A A 2 
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Cliap. VIII. 
Sect. 6. 


Lease for a 
year proved 
by recital. 

Renewed 

ecclesiastical 

lease. 


Acknow- 
ledged deed. 


Fines. 


Recoveries. 


Proof under 
statutes. 


PossiHy, in the ahoYe case, the decision might have been 
difterent, if, instead of mere articles of agreement, the miss- 
ing instrument had been one which affected the legal estate. 

The recital or mention of a lease for a year in any conyey- 
ance executed before the 15th May, 1841, is snlScient evidence 
of the execution of snch lease, without proof of its loss {n ) : 
and in any renewed ecclesiastical lease granted since the 21st 
June, 1836 (unless in pursuance of a covenant or agreement 
entered into before the Ist March, 1836), the recital of 
the old lease, and of the deaths, &c. of the ccstuis que vie, is 
conclusive evidence thereof {o). 

Where the title depends upon a deed acknowledged by a 
married woman, imder the 3 & 4 Will. 4, c. 74, evidence 
should be given of the certificate of acknowledgment having 
been duly filed {p). 

A fine should be proved by the chirograph, or an exem- 
plification under the seal(}) of the Court, or a copy exa- 
mined with the original roll, and proved by the oath of the 
examiner (r) : mere office extracts, although often rehed on, 
and generally received by conveyancers, are not evidence (s). 

A recovery is proved by an exemplification or an examined 
copy (0. 

A sealed certificate by the proper officer of the enrohnent 
of a disentailing assiuance, or any other deed or document 
enrolled in Chancery, is sufficient prirnd fade evidence that 
the same was duly enrolled at the time mentioned in the 

[n) 4 & 0 y. c. 21, s. 2. See as (j) The loss of the seal is imma- 
to Ireland, 9 Geo. 2, c. 5 ; 1 Geo. 3, terial, if the document eome from the 
c, 3. proper custody ; Mayor of Beverley v. 

{o) 6 Will IV. c. 20, ss. 2 and 9. G) aien, 2 Mo. & R. 140. 

ip) V. Eandeoel', 7 Ex. 820. (r) Burt. Comp. pi. 487 ; Doe v. 

As to the mode and practice of taking Boss, 7 M. & W. 102. 
acknowledgment, vide post, pp. 645 (s) BidlePs R. P. 227, 

{t) Burt. Oomp. pi. 490. 
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cortifli'ate ; and conies of all onrolmeiits, if stamped witli (lie Chap. VIII. 

bwt. G, 

seal of llie Glianeeiy Enrolment Office, are e’^id(‘neo to the 

same extent and in the same manner as tlie original enrol- 
ments {i(). 

So, certified copies of, or extracts from, deeds, documents, Certified 
^ , , copies. 

maps, &c., deposited in the Ofiice of Land Itevemio, Records, 
and Enrohnents, are adniissihle in every case in which tbo 
original would have been admitted as evidence (.r). 

Statements made for pnhlio purposes in pnhlic documents PiMc doou- 
are admissihle as evidence. Puhlio documents are such as 
are made, for the purpose of the puhlie making use of them 
and being able to refer to them, by a public officer wlioso 
judicial or quasi- judicial office it is to make t]iem(y). On 
this ground, entries of births and marriages, taken from the 
registers which are kept in India by order of the Indian 
Office, are admissihle So, too, an inquisition, directed by 
the Duke of Lancaster to three of his justices in R560 A.n., 
a time wlien he had sovereign rights in the Duchy {(i). So, 
too, a record, showing that a court of (fompotent jurisdiction 
inquhed into, and pronounced upon, a state of facts, or 
question of usage, at a time before living memory; for, 
though not properly evidence of reputation, such ovidonco is as 
strong as, if not stronger than, reputation : and the autho- 
rities are agreed that it is admissible, at least in cases where 
reputation would be admissible (J). So, too, the Heralds’ 

Books, so long as the heralds made authoritative visita- 
tions (c). 

Evidence of reputation to be admissible must be that of Beputation. 
persons having, or presumed to liave, competent knowledge. 

{n) 12 & 13 V. c. 109, By. 18, 19. {a) Mapr af ManekeUer v. Ipns^ 

[x) 15 & 10 y, c. 62, s. 8. 22 Ch. D, 287, 299. 

[if) SturU V. 6 Ap, Ca. {h) KnU v. DuU of DmnsMre, 8 

623, 643. Ap. Oa. 135, 186, 

(s) Tmior v. 4 P. D. [e) Btwla v. Imcm^ 6 Ap. Ca. 

230. 623, 644 ; and p. 394. 
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Gbap, yrii. 

Sect. 6. 


Becovery. 


Under Tines 
and Becove- 
lies Act. 


ThiiSj the depositions of deceased tenants of, or even mere 
residents on, a manor are admissible as to the customs or 
hounds {d). So, also, declarations of a deceased lord as to 
the extent of the wastes, kit not as to the extent of his 
rights (("). So, also, depositions purporting to he made hy 
copyholders in an ancient suit, are admissible without further 
proof of the witnesses having been copyholders, the special 
ground being that only as copyholders could such witnesses 
have given evidence (/). And reputation is generally admis- 
sible in evidence, though unsupported by proof of usage (g). 

Where an estate has been purchased and held for twenty 
years or upwards under a title which depends upon a re- 
covery which has not been enrolled, the deed duly making 
the tenant to the praecipe, and leading the uses of the 
recovery, is sufficient evidence thereof, as in favour of the 
purchaser, and all parties claiming under him (A), 

The 3 & 4 Will. IV. c. 74, s. 13, provides for the change of 
custody of the Eecords of Knes and Eecoveries levied and 
suffered at Westmins'cer, Lancaster, and Durham ; and makes 
extracts and copies, supplied after such change of custody, 
as available in evidence as they would have been if supplied 
in the usual way before the passing of the Act ; and by the 
5 Viet. c. 32, provision is made for the enrolment, in the 
office of the Eegistrar of the Court of Common Pleas at 
Westminster, of the proceedings in Pines and Eecoveries 
levied and suffered in the Courts of Great Session in Wales, 
and the Court of Great Session in Cheshire, and for remedy- 
ing in certain cases defects in the original records (i), and 
for supplying evidence of the fines having been levied with 

(f/) lord Bunravm v. LUweJhjn, As to evidence of customs of manors 
15 Q. B. 791, per Parke, B., at generally, seeA.-6^. y. rwjite, 5 CL 
p. 809. B. 750; ZasccUcs y. Lord Onslow, 2 

(c) Crease v. Barrett, 1 0. M. & E. * Q. B. D. 433. 

919. [h] 14 Geo. II. c. 20, s. 4 ; re- 

(/) Freeman y. Ikillijpps, 4 M. & pealed, Stat. Law Key. Act, 1867. 

S, 486. p) See Foe y. Fnce, 16 M. & W. 

{g) Crease y, Barrett, ubi suprL 603. 
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proclamations; and as regards proclamations, ilio 11 & 12 

Viet. c. 70, contains a similar provision as to fines at "West- - 

minster. 

A grant from the CroMi is regularly proved ])y an exem- Trwf of grant 
plification, or certified copy ; but if the original he loht, and 
tile vendor’s solicitor ascertain -and inform the pmxhaser 
where the grant is enrolled, the latter cannot, it appear, 
roipiiro a copy, hut must examine the enrolment at his own 
expense (/•). 


Proceedings in the Courts of Law and Equity are regii- Of proceed- 
larly proved hy exemplifications under tho seals of the amH^ ^ 
Courts, or authenticated by the signature of tho Judge (in 
cases where the Court has no seal) [1) ; and proof of tho 
seal or signature is rendered unnecessary by tlio 8 & 9 Viet, 
c. 113 {m). 

Proceedings in Bankruptcy and Insolvency are proved by 
copies certified in manner directed by the several Ads (w) ; and Inaol- 
proof of the seals and signatures is rendered imnocossary by 
tho 8 & 9 Viet. c. 113, and also hy the Bankruptcy Acts of 
1849, 1861, 1809, and 1883 (a). 


The fiat (or, if the case be under the Acts of 1849 or Astotlie 
.... cnromioatoi 

1861 (/;), the petition), adjiulication, and certificate of ap- proceedkga 

pointmeiit of assignees, if not enrolled, ought to have been ruptcy. " 


(/.) Sag. 431. 

(/) Alu^ V. Aimhim/, 4 Gump. 28. 
Ab to foreign and colonial pro(‘cod- 
ings, sec 14 & 15 Viet. c. 99, s. 7 ; as 
to Iiisli dotuments, see sect. 10. 

(la) Sec last note. 

{«) SeOj as to Insolvency, 53 Goo. 
III. c. 102, s. 24 ; 7 Geo. IV. c. 67) 
H. 70 (see Doe v, 1 C, & M. 
450 ; Doe v. IStonj, 7 A. & E. 000) ; 
1 & 2 V. c. no, s. 105; 5 k 6 Y. 
c. 116, b. 11; 7 & 8V. e. OG, s. 37; 
24 & 25 V. c. 131, 8, 206: and as to 
Eankruptoy, 6 Goo. IV. c. 16, s. 97 ; 


l&2m IV. c, 56,8.29; 12 & 13 
V. c. 106, 8S. 232 ; 24 & 2f5 V, 

c. 131, BS. 203 A mi . ; and see now 
46 & 47 V. c. 62, s. 134, and under 
tlio former Act, 32 & 33 V. c, 71, 
Hs. 107, 108. 

{ii) See 12 k 13 V. o. 106, s. 230, 
not repealed l)y tlio later Act ; and 
800 24 k 25 V. c. 131, ss. 203, 204, 
206, 207; 32 &33V.o,7l, h. 100; 
and SCO 46 k 47 V. 0. 52, s. 137, and 
G. K. 1880, r. 58. 

{p) 12&13V.C. 106; 24&26Y. 
c. 134. 
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Cliap. VIIL 
Sect 6. 


Proceedings 
in Bank- 
ruptcy under 
the late Act. 


As to awards 
under the 
Copyhold Eu- 
francMsemcnt 
Act. 


entered on record by the yendor, and at his expense; Mr. 
Jarman considered that this was necessary, althongli the 
banlirnpt was willing to join in the conveyance {q ) ; Lord 
St. Leonards held the contrary ; and also, that such a 
requisition could not be insisted on if it were too late to 
upset the bankruptcy (r) : and this seems to be the sounder 
opinion. 

A certificate by the Court as to the appointment of a 
trustee, and as to any change in the trusteeship, is by the 
recent Act made conclusive evidence that the person named 
in such certificate is trustee (s*). And a minute, signed by 
the registrar, or other person presiding at a meeting of 
creditors under the Act, of the resolutions and proceedings 
at such meeting is to bo received as evidence in all legal 
liroceedings ( 2 ^). And any petition, or copy of a petition, 
in Banbuptcy, or any order or copy of an order, or any 
certificate or copy of a certificate, made by any Ooui’t having 
jurisdiction in Bankruptcy, or any deed or copy of a deed of 
arrangement in Bankruptcy, or any other instrument or copy 
of an instrument, affidavit, or document made or used in the 
course of any Bankruptcy proceedings, or other proceedings 
had under the Act, shall, if it appears to be sealed with the 
seal of any Ooimt having jurisdiction in Bankruptcy, or 
purports to be signed by any Judge thereof, or is certified as 
a true copy by any registrar thereof, be receivable in evidence 
in all legal proceedings whatever (u ) ; and pronsion is made 
for the admission of sealed copies of the depositions of a 
deceased witness (j?). 

Copies of, and extracts from, every registered award under 
the Copyhold Enfranchisement Act, 1852 (y), purporting to 
be sealed or stamped with the seal of the commissioners, are 
evidence, without the necessity of further proof. 

(q) 1 Jam. Gout. 97. (s) 32 & 33 V. e. 71, s. 18, and 

(i) Sng. 542 ; see 12 & 13 V. sect. 54 (4) of 46 & 47 V. c. 52. 

c. 106, s. 236; 24 & 25 Y, c. 134, (f) Sect. 133. 

s. 203; as toeYidonoe by the Lon- {u) Sect, 13 i. 

don Gazette under tbe Act of 1883, (4 Scot. 136. 

sec s. 132, and Yate-Loe, 562. {p) 15 & 16 V. o. 51, s. 49. 



THE ABSTRACT. 


361 


So, office copies of order'^ in Lunacy, piu’porting to to 
signed by tlio Registrar in Lunacy, and seabed or htamped 
with the seal of his office, arc evidence for all piuposes of 
such orders (:), 

Office copies (/. c,, copies made by an officer of a Court 
under its aiitlioiitj^), although not strictly evidcaico (a), except 
in the causes or matters to which they belong, arf‘ rcfilved as 
evidence ])y conveyancers. 


And we may liere remark, tliat by tlie 1 & 2 Viet. e. f)4, 
the Records of the Courts of Chancery, Exchequer, (iueeids 
Rench, and Common Pleas, and of tl)e abolished (V)urts in 
Wales, Cliester, Durham, and Lie of Ely, are coimnitted to 
the custody of the Master of tlu' Rolls ; and l)y sections 12 
and 13, certified copies of sucli Records under tlic sful of the 
Record OlRco are made evidence equally with the originals. 

British Diplomatic and Consular Agents abroad are em- 
powered to do notarial acts; and any document, impressed 
or Bubscrih(3d with the seal or signature ‘of any such agcuit, in 
testimony of sueli notarial art having 1)oen done by or before 
him, is sufficient evidence, without proof of the seal or sig- 
nature {h). 

And by tlie Act amending the law of evidence (c) it is 
enacted that whenevm* any book or other document Is of 
such a puhlh* nature as to bo admissible in evidence on its 
mere production from the proper custody, and no statute 
exists which renders its contents pro^nble by means of a 


(j) 16 & 17 V. 0. 70, s. 100. 

{«) Bat see now 14 & 15 V, c. 09, 
s. 11. 

{h) 18 & 19 V. c. 42; Eip. 

15 Q. B. D. 362; andE.S.C. 1883, 
0. 38, r. 6, wMch reproduceB 15 & 

16 V. 0. 86, B. 22; and soo Vooh v. 
Wilhj^ 25 Ch. D. 709 ; Vmper v. 
Moon, W. N. 1881, p. 78 , BnUk<> 


haul V. SmUh, 32 W. E. 675. 

(i) li k 15 V. e. 90, 8. 14. Tills 
Tide does not apply to tlio Bank of 
England, so as to oompt‘1 it to depart 
from its practice in reference to proof 
of death ; see Ei ev6^r v, Iknl of Eng- 
land, 13 Eq. Cll ; and for a Himilar 
reason does not, strictly speaking, 
bind a purchaser. 


Chap. VIII. 
Sect. 6. 


Orders in 
Lunacy. 


Pi oof of by 
office fopios. 


Ah to certified 
copies of 
ricords under 
1 k 2 Vict. 
c. 01, 


As to notarial 
acts by Con- 
sular Agents. 


As to exa- 
mined or cer- 
tified copies 
under 14 & 16 
Viot. 0. 90. 
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Oliap. VIII. 
Sect. 6, 


As to paro- 
dual regis- 
ters. 


Proof of will 


copy, any copy thereof or extract therefrom shall be admis- 
sible in evidence in any court of jiisticej or before any person 
now or hereafter having by law or by consent of parties 
authority to hean, receive, and examine evidence, provided it 
be proved to be an examined copy or extract, or provided it 
purport to be signed and certified as a true copy or extract 
by the officer to whose custody the original is entrusted ; ’’ 
and such copies or extracts are to be fmmished on request at a 
charge not exceeding fourpence per folio of ninety words. 

Extracts from parochial registers, purporting to be signed 
and certified by the rector, incumbent, or even curate^ 
have been admitted in evidence, without verification of his 
signature, or proof of his being the proper custodian of the 
registers {d ) ; and an extract from a register of births, pm?- 
porting to be signed by a Deputy Supermtendent Eegistrar, 
as the person havdng custody of the register, is admissible in 
evidence on mere production {e). 


The probate, or (if that be lost) an official copy, is usually 
received by conveyancers as sufficient evidence of a will, 
vdiether relating to real or personal estate (/) ; although the 
probate has been held to be in strictness inadmissible even 
as secondary evidence, in a question of title to freehold (/) 
or copyhold [g] property : however, in some modern Peerage 
cases, the copy of a v/ill produced from the Prerogative Office 
was received in e^ddence, upon the absence of the original 
from the office being accounted for (A) ; and it has been held 


[d] Xtddy EaWs Ustate, 17 Jur. 
29 , incQirectly reported in 2 D. 
M. & G-. 748 , see Me Mo)U)h Timt^ 
2 Jui. N. S. 349. 

(t) Meg, Y. WmWj L. R. 2 0. 0. 
85. 

(/) 1 Jarm. Oohy. 178, KolinY. 
Keilin, 18 Jnr. 813 
[g] Scriyen, 499, n. (i) , Jomee v. 
Mule afM} thmiho land, IJ. & W. 570 , 
l)ut see A) clier r. Slater, 10 Si. 624 , 
11 Si 507. And see, as to tho proof 


of a will, the original of which is 
abroad or has been lost, Mulkii v 
Maiilms, 4 B. 142, and notes of cases 
subjoined , and Mand v. Macmahon, 
12 Si. 553. 

(/i) TiiziiaUc) Fee) age, 10 0. & F. 
952; M7aye Teenage, 6 0. &F. 767; 
see, howe\or, the Netierville Image, 
2 Dow k 0 342, where Lord Eldon 
hold that proof must be given of the 
actual loss or destruction of the 
original. 
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tliat, under special ein umstanres, a piu'chaser of merely real 

. I . 1 , . , . ' wCft. 6. 

estate miglit require a testameutaiy instnimeiit to 1)6 proved — 
in the Ecclesiastical Court (i), Now, under the recent Act to ITader recent 
amend the Law relating to Prohjite’^j and Letters of Adminis- 
tration in England (/*), where a will affecting real estate is 
proved in solemn form, or where its validity is disputed, the 
heir and persons interested in tlm real estate are to ])e cited 
to appear (/) ; and where the will is juoved in solemn form, 
or its validity otheiu\ise decided on hy the decree or order of 
the Comi, tlie probate or a stamped copy of the will is jnado 
coiielnsive evidence of the contents and validity of the will, 
except in juoceedings hy way of appeal umhu the Afi (m) ; 
and except in cases where the validity of the will is put in 
issue, the probate or an office copy is made evidem^^ of the 
will and of its validity and contents ; although it may not 
have been proved in solemn fonn, or declared valid in a eon- 
tentioiiB cause or matter {n). 


The Probate Act Book of the Ecclesiastical Ooiud is evi- Proof of ap- 
dence of the appointment of executors (o ) ; and an official oxeclitow! 
extract from such hook has been iisiiall^' recoivtsl in pra(*ti(»e, 
where (as in the case of tracing a title to a chattel real held 
in trust) there is little clianee of tlie will containing a specific 
heqnest of the term which mtiy have been ass(‘n{ed to by the 
executor (p); and such an extract is iiiaile ovidenco l)ytiio 
14 & Id Viet. c. 99, s. U (y) : where, hoAvevor, a title has to 
be shown to a beneficial chatt(d interest, the risk of there 
having been such a bcHpiest and consent renders it necessary 
to examine tbe entire \\ill; and it is conceived that the pur- 
chaser may, in either ease, require production of tlie probate 
or an office copy. A will thirty years old, pn^Iuced from the 
proper custody, proves itself ; and it has been held that the 
thiidy years are to ho computed from the date of the will 


{i) WeddalH.Kmn, 17 B, 160. 

[l] 20 & 21 V. 0. 77. 

(/) Soot. 61, and seo sect. 63. 

[m] Sat. 62. 

W Sect, 61. 

(o) Cox V. Mhnghim^ Jao. 514, 


[p) Tko olauHo disposing of trust 
estates is generally so wordotl as to 
exelutle cliattids rOid , 'besides wliicb 
tbe devisees in tiunt are nsually tlie 
cxecutois, 

(/y) DoUiU V. Ifw, 15 0, B, lU. 
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Chap. VIII. and not from the time of the death (r). Whether or not 

Sect. 6. . , , ^ ^ ^ , 

— probate of a will in a colony is sniScient eyidcnce depends on 

the constituted jurisdiction of the Court which granted such 

probate (s)* 


In deducing 
title to chattel 
interests pro- 
bate must be 
seen to have 
been granted 
by proper I 
Court. 


Piobato of 
leaseholds. 


Ill examining the title to a chattel intorestj care should he 
taken to see that prohate has been granted by a Court haying 
jurisdiction. Where an executor took out prerogatiye pro- 
bate, and died leaying an executor who proyed in a Diocesan 
Court, the title of the second executor, as a representatiye of 
the original testator, was held too doubtful to be forced upon 
a purchaser (f). Under the present law this question cannot 
now arise, for the Court of Probate has the same powers as 
formerly belonged to the Prerogative Court of the Archbishop 
of Canterhmy (?^). It must he remembered that the validity 
of tliG testamentary disposition of an interest in immovable 
property is governed by the Ie.v loci, and not by the law of 
the domicil 


Will need not Upon a sale by a devisee of a freehold estate, the purchaser 
Eqmty.^^ ^culd iiot under the oM law (.r), except under special circum- 
stances (y), require the will to be proved in Equity against 
the heir-at-law ; and it is conceived that the modern powers 
of the Probate Division of the High Court (s:) have not 
affected the rule. 


Documents It may sometimes happen that a purchaser can require the 
production of an instrument, although it forms no part of 


(?) Man Y. MckettSi 7 B. 93; see 
Doe V. Michael, 17 Q. B, 276. 

(s) He ToofaVs Tmsts, 23 Cb. D. 
632; He Yallmiee, U Cb. D. 177. 
Por tbe purposes of tbe usual pre- 
liminary judgment in a partition 
action, letters testimonial of tbe Su- 
perior Court of Victoria have been 
held sufficient ; Waite v. HmgUy, 21 
Cb. D. 674. 

(t) Willtmu V. Bland, 2 Coll. 576. 

W See 20 & 21 Y. c. 77, s. 23. 


Hrele v. Lord Carhry, 16 Eq. 
461. 

(a) See Colton v. Wilson, 3 P. W. 
190 ; WaUman v. JOueJiess of Hntland, 
3 y . 234 ; Mad ? ell y. Ennt, 2 Mad. 34, 
37 ; Bellamy y. Liversedye, Sug. 439 ; 
Smith V. Eihhatd, 2 Dick. 730 ; post, 
p. 1130. 

(y) Grove y. Bastard, 2 Pb. 619 ; 
MeCulloch V. Gregory, 3 K. & J. 12. 

( 2 ) See 20 & 21 Y. c. 77, ss, 61, 
63. 



THE ABSTRACT. 


305 


tlio title, and altlioiigli lie cannot claim an attested copy on 

completion: where property is vested in trustees, in — — — 

^ 7 Homotmioslw 

trust to sell, mtn power to give receipts, and the trusts of pK/luced as 
the pmxhase-inoney are declared hy a settlement referred to euTwlie. 
in the conveyance, it is generally considered tliat a purchaser 
can require the production of the settlement for tlie jamj^ose 
of seeing that it contains nothing jneonsistent with the power 
to give receipts, nor any other matter affecfing tlio title, hiit 
that ho is not entitled to any attested copy or covenant for 
production ; and the fac t of his not being entitled to such 
covenant or copy, negatives, it is oonoeivt^d, thc^ riglit of any 
siihsequent pmchaser to require the production of the settle- 
ment, unless it happen to he in the possc.^sion or jjower of the 
immediate vendor {a). It must, liowover, he noticed, that in 
a ease of Cooper v. Fjmmj (i),npou a sale hy a party claiming 
mider the lioir-at-law of a deceased owikt who hdt a will, 

Sir L. Shadwell, V.-C., is reported to have held tliat the ])ur- 
chaser was entitled to inspect the will, hut could not insist 
upon a covenant for its production; thus, apparently, de- 
ciding that he was hound to accept a title without the ordi- 
nary means of proving its validity on a resale. 

In many cases, however, wherc^ the possession has been Mdimmln 
consistent with the facie title, ])resumption may supply 
deficiencies in proof of the existence', or duo oxoeiitiun of 
material instruments (c‘) : the jninciple in the ease of deeds 
(and which, in gcmeral, seems ec|iially applicahlo to other 
instruments operating infer vim)^ being this, t7c., tliat where 
tliere has hecn long enjoyment of any right which could have 
had no lawful origin except hy deed, there, in favour of such 
enjoyment, all necessary deeds may he presumed, if there ho 
nothing to negative such presumption (c/), h^or iustaiice, a 

[(() Wist Y. Jiildi 2 Ha. 200. soiif 1 Si. 285 ; J.-G, v. FiGmiongcn^ 

(^) Cited, 1 Hayes, Coiw, 573. (Jo., 6 M. & C., at p. 25; and early 

(<) See Vhiihmi v. JJiadkij, 1 d. & cases collected in Jkad v. Bmhmn, 

yV. 63. 3 T. B. 151 ; and sto Ddarm v. 

id) Lpn T. Itud, 13 M. & W. 285, Church, 20 X/. J. Oil. 183 ; and 

303 ; approved in Cieugh v. Bkod, 3 v. JEwdme 17 B, 300, 

J. &L 133; andscoiJfow/fe V. ZM/in- 
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(Imp. TIFT. 
Fm-t. f). 

of |jrr<mt fnnii 
C^rowiL 


Of ncoiivsy- 
aiu'i* of 
estate. 


Of lease Ity 
produefioii of 
cuuiitirpart. 

Of fopjlioH 
Ruruuder. 


grant from ilio ( nf an advomoii (pxaejdod in a former 
grant iiialor gnnaral wokK) luih Ihvii jir^siimed as against a 
jnireliaaT, uii<‘r tin xmiiitomipietl jirhssassiou evidoiiaed Ijy 
iitla doodb for 1^{3 y{‘ars and tluin^ prissoiitalions (r) ; so, a 
graut of fortsslioro lias 1 mm*ii jn’oMitmMl from a series of acts 
of ownersliip over it liy an adjoining jffoprmtor (/‘) ; so, a 
eoidirmufory or sii})] dement my grant lias lieen presumed, 
x\1ieiv tlie original grant xxoiild liave hmi void for im- 
ctnfaiiity (</) ; so, a. ri^eonviyauee of the legal estate from 
trnsliMss lias Linai jnvsunied, llie property liaving for 110 
years been dealt witli witliont rcderiaiet^ to its remaining oiit- 
htuialing, aliliougli ilie (‘njo\ment \sm consistent xcitli the 
sujjpositioii of smdi l)(‘ii}g the inse [Ii ) : so, th(‘ fact of a lease 
having been duly (*xoeutrd lias been ladd snlUeiently jnoved 
l)y the produetmn of the i‘fainter[)art (/j ; so, x\]iere (‘opyliolds 
wiTe devis'd to trustees, n])ou trust to pay testator's debts, 
funeral exiiensi^s, two annuities, and a legac-y, and then to 
convey tlie premises to T, W. ; and T. W. was admitted in 
1771, and a party edaiming under him accepted an enfran- 

ehisemeui in 179J, the validity of whiidi was considered to 

• 

{() (Jlhsmi V. C(n)’l'y 1 J. & 

150; jL-(L v. IhspUaU 17 

B, 300 ; and see Ee uikiun\ 5 
W. E.. 180. 

(/) Vulnmih/wlimu, ClMl.Sbl; 

Mulhiilkml \\ Killtn, O Ir. 11 Be. 

471. As wliat soit of ()\\ lif isliip 
must lK‘f stablidiud iu ouI< r t<» admit 
of this prt siimpfifm 1 m iii-r dr iv, n, S( 

JJtuest Y. i'ipon, 1 Ivn. GO. Tt is nut 
m 1 1 s^aiy tu pro\ o acts of uw lu rship 
on oviiypari of thefoicfelioi eolaimtd, 
and the riyOit to tlie whole may ho 
presiiiiK d from acts of owinrship in 
various parts of it; -i.-Oh Ufai/o) 
of To}hmtMth, 25 W. K. 550. The 
presumption docs not so readily arise 
in the case of a Crowm or puhlu? 
grant, as in the case of a grant from 
a private person. But as against a 
third party it is sutficieiit to show a 
poRyt‘HKory title without gi\ing evi- 
deiK'O aufficiont to displace the title 


of the Crown ; nor is it open to the 
dthmdant in trespass, at the suit of 
pilous claiming undtr such a title, 
to prove any acts of ownership hy 
till ( Vown, <‘\ecpi sutli as are proved 
to ihiu‘ ]>cfn done with the know- 
h‘d;^e of tlu' plaintitls: Co)]), of 
Jhsfwps V. hull, 10 Eip 558. 

fy) v, Slci/, 22 W. R. 

273. 

(/o Ifdlmj V, nio', 12 V. 239; 
and s(e Jkunj v. (hmod, 6 Mad. 
51 ; Xud v. Jhii lip, 3 Si. 103 ; hug- 
land\.Ui(tk\iT. E. G82. 

(?) J[oug)tion v, Konuj, 18 C. B. 
235. The eounterpart has heen 
allowed to he used for the purpose 
of correcting the lease, where there 
was clearly a clerical error in the 
latter ; MrcMI v. Ckrk, 2 C. P. D. 
88 ; and see irulunn v. Fane, 32 W, 
E. 617, 
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depend upon the regularity of T. W.V acbiittanee, a yvhv GLup. Till, 
surrender by tlie tnudc<‘ft lo the of T. W. ua.*. presumed - 
as betwecai Yeiidor and pim-luiser {k) : so, ]iu}Hi(ai{ of a luurl- 
gage debt, and a reconveyance of the legal estate, lum^ been 
preHnnu‘d after an interval of eiglity y(*ars, tla* nantgage lud 
being subsequently nnaitioiu'd in tlie title deeds, and the 
mortgage decHs liavlng for twenty 4v(‘ years hmi In tlio pos- 
session of the vendor and bis ane(^{o^^, during wliieli pfaiod 
no claim, it was alleged, bad l)e(‘n niad(‘ ft>r ](rin(*ipal or 
intiue.d (/j ; but tbe lapst‘ of forty-six years from ib{‘ death of 
a testator, and of thirty-nine }'ears from tlie last noii(*(‘ of 
legacies charged by his ^Y^11, has been lield insiillifient to 
warrant a presmn])iion of their ])ayment (m) ; so, wher(‘ 
property was demis(4 in loSb for 2000 years, with a covcmaiit 
to convey the fee, if required 1)y the loss(‘eH within se\'fm 
years, it was juesumed, from the dealings with it, that the 
property was freehold in 1713 ; and tlie juesumption was not 
rebutted by its having been treated as leasehold in docuiiients 
subsequent to that date (a). So, payment of imrchaso-inoney 
has been presimied after forty-years (o) : so, wlnue a memo- 
randum of deposit, byway of equitable nioidgage, by a former 
owmer, is found with the title deeds, it will be ] resumed 
that the charge has been satistied or released (p) *• so, OfniirromltT 
after lorty years ])Ossession of eopyJioMs umuT a will, a 
surrender to the use of the will was presumed in an early 
ease((/) : so, the eiifrniiehibement of a copyhold has, after Ofeafran- 
ail enjoy mold of ICO years, been presumed oveu against 
the Crown (r): so, in gencTal, it will bo iiresiimod that Of mmo 

of 

torms. 


{k) jnim V. Alien, 1 J. & W. 
G14. 

{/) Cooler . 154; 

and see Smds to Thompson, 22 Cli, D, 
014. 

[m] Shields v. Jiiee, 3 Jar. 950; 
Tnoer. Konnhhie, 2 T. & 0. 200; 
and seo Wmeu v. Ihtcman, El. & 
K. 448, as to the insufficiency of tlio 
evidoncG of non-payment, out of the 
particular lands, of interest upon 
eliarges wlueli also affect otlmiTands; 


H vide in/tci, 

{n) Jejfioijs y. Maehu, 29 B. 344 ; 
but see hditt y. TmUim* 4 Ch, 
190. 

{o) BUkiko y. AmuUI, I Oli. B. 
50. 

(p) KmU y. Chambers, 11 0. B. 
99t) ; but tbo point docs not seem to 
bayo been discussed, 

(q) Itjford y. Coward, 1 Yem. 195. 
(?) Me St. Ireland, 11 Ea. 280. 
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Cliap. Yin. 
ct. <>. 


Pn sTiiiiptioTi 
of hiiiriiidii*. 


Of prrmt o’ 

(‘atiiiuut. 


of aftoinlaiif iornis Itavo Iwii rogulaiiy 

luado (sj. 


‘‘Tilt* eiDiviit (if llio lator autlioritav^ .sliowb tluit wliore a 
tana lias hmi assigiKMl to alttaal ilio iiiliaiifaia^fa a Mirmidor 
oiiglit Hot to 1 k‘ pro.siiin<‘<l, niiloNs tliori^ lia. lioan a dt^aliiig 
'Aitli tlio estato in u ^^ay in wliioli roa'^onaLloinoii and men of 
Inisiia^s \Vi)idd not ]ta\?‘U‘aH witli it uiiloss tlio tiTiii liad 
Local put an laid to ’’(/); Lut mk'Ii ,suiT(aid(‘r is not to bo pre- 
hnni(‘d from a nioro la^t.so a! tiiuo (/c) ; nor oan it bo prosunied 
by a (aniri of Law, -witliout tbo iidoiuoiitioii of a jury (/). 
Till' Aot of H i.'c !) Yiot. (*. lid, lias dt^privod the dootrino of 
niuob of its ju’uotwjd iinpoiiauoo; it must, liowiu'or, bo ro- 
iiKankTod that ilio Aof is not of unhtu'sal apjjlicntion (//) ; 
and ibat \\lior(‘ ii ap]>lios, a Muidor must still sliow in wliom 
old tiunis siippOMMl to liau‘ lioim dostroyed liy tlio Act, were 
Mst(‘d oil tho day w lion it camo into operation; and that they 
uoro then attendant on tlu' iiilieritaiieo : >so tliat the doetriiie 
above ivfiUTod to, of prosuming the existmu'C of iiiesiio assigii- 
iiienth, is still of praotieal moiumit. 

>So, th(‘ grant of aif eaMamait will be privsiiined after twenty 
yiairs’ enjoyment (;:) ; but, to raise smh presumption, it is 
m^'essary to show, not only eiijoyimmt, but that the party to 
■whom the giant is allrihutt'd had power to make it (a) ; and 
a grant of an easeimmt eannot be presiiimHl -where the user 
vas not an injury to, or lapahle of being prevented by, the 
oniier of the Huwient tenement {h). 


fs) iAy/\. BL12:S; 

7/ h(( Y. I'uljdinht^ U Y. 1137, aiO. 

(/) l\r ( iir, in (ioitad v. Tutk^ 8 
C. B, 2m. 

(?/) Dm V. Luiigfhny 12 Q. B. 711, 
719. 

(d cyhdl Y. Eu(/k% 15 G. B. 
532, 

(d Aiiiu pp- 329, 330. 

(:) Ste DtaiLin v, Cptou, cited 3 
T. E, 159 ; and later casts cited in 1 
Jam, Conv. 161. 

{(i) DadiO' V. MuhanhoUf 4 B. & 
AUl 579 ; as to tlie statutory title 


Yliitli mUY be arquired under tbo 
Acts, and Yliidi is indc^peiulLiit of 
the title -whieli may bo acquiied 
imdtr the oidiiiary doctrine of pre- 
sumption {irdmie Y. rpton, 5 M. & 
Yu 398; Dinlunt v. irYujlaj, C. P. 
Coop. 329), vUh pp. and as 

to the Prescription Act haying super- 
seded the necessity of presuming a 
lost gr.int, see Lord "Wesibmy’s judg- 
ment, in Tiding Jones, 11 II. L. 
Ca. 290, 

(5) Sturga v. Biulgmm^ 11 Cli. B. 
852, 859, 
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Land in Kent k presumed to Be of gavelkind tcniixe, 

unless sliovii (o Be disgavelled : But the preHimptioii may — -- 

Be relnitted By hliowiiig from Domesday ]lof>k that it was 
then IicBl in frankalmoign: or, in the ease of a inanorj 
(including its deiiit^siies, But excluding the tenemmiial free- 
holds (c),) that it WUH held in ancient demesne; or tluit it 
was held By Barony (d)^ or By groat or little serjennty (c), or 
By loiig]it-bervi(‘e (/'), The appendix to a valuahh‘ WfU’k (jjj 
upon the Xeiitish tenures, gives a list of nearly BOO manors 
in the conntvj wlii('h were held hy knight-service: and 
wliich, as also the lands foimmiy held of tliem, imiiiding 
the enfranchised copyholds, descend according to the coniinon 
law ; although most of them have Been long considered to Be 
of gavelkind tenure. 


So, the fomalities of a deed are readily juesumed; for Oftlioromm- 

• / 111 * *11 1 1 jf P lifcics of 

instance, sealing and delivery will be presumed from proof 

of signing, and tlie whole wiE (if the deed comes from proper 
custody) ho presumed after thirty years without any proof 
at aU(/i); or witliin that time from proof of a deceased 
suhserihing witness’s handwriting (/) : *and this rale is not 
confined to deeds or wills, but extends to all witten docu- 
ments, provided that they pnqwrt to ho thirty years old, and 
come from the proper custody (A'). In a modem case, iho Notwift- 
House of Lords held that a parchmimt mting, lampoi-ting to mutiiiitwn. 
he the first skin of an indenture consisting originally of tw'o 
or more skins, and severed hy a sharp instramunt, hut winch 
came from the proper custody, was properly received in ovi- 
donce in ejectment; and that the mutilation of a deed forms 
an ohjoction rather to the value than to the admissibility of 

tho evidence (/) : so, livery of seisin will be presumed after livory of 

semti. 


(c) EltOB on tlio ToHiuroB of Kent, 
p. 183. 

(f/) Ik p. 107. 

(f) Ib, p. 22L 
{/) Ih. p. 280. 

W Ik 

[h) As to loss of a seal, ante^ p. 
356, n. te). 

1). you, I. 


(i) 2 Taylor, 1571. 

(/;) 1 Taylor, 111. -wlietlier 
tlie rule appHos to a deed under tlio 
seal of a corporation? Stio per Ld. 
Tenterden in J2. t, Bathuid, 2 B. & 
Ad. 648. 

{/) Zotd lUmledown T* Kemmu^ 0 

0. &F. 773, 775, 

B B 
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Chap. VIII. 

Sect. 6, 


Of axjpoint- 
laent of Iii- 
closiire Com- 
mi&Bioiiers. 

Of deeds 
having been 
duly stamped. 


But not of 
forms re- 
quii’ed by 
Law on 
grounds of 
general 
policy ; 


twenty yeaiV consistent possession (/;i) : so it will be presumed 
that persons who have executed an award under the general 
Inclosui’e Acty were regularly appointed and took the neces- 
sary oaths (n) : so, also, that an instrument, duly executed 
and whicli is lost, was also duly stamped (e) ; unless the par- 
ticular circumstances of the case forhid such a conclusion ; as 
where the instrument has been fraudulently destroyed by the 
party chargeahlo thereon, and it can he shown to have been 
unstamped when it came into his possession (;j). And the 
huitlen of proving that a deed, which is either lost or cannot 
he produced, was not properly stamped rests with the person 
who raises such a contention, since the Court uill presume, in 
the ahseiieo of evidence to the contrary, that it was duly 
stamped (^). But the presumption is destroyed by evidence 
that at any one time it was actually unstamped, in which 
ease tlie party reljing on the deed must prove that it was 
subsequently stamped (r) : so, also, it will he presumed that 
stamps, the amount of which is obliterated, were of the right 
amount (6) : hut the Courts will not presume that forms have 
been complied with, which the Legislatiuu, upon grounds of 
general policy, has made essential to the validity of an 
instrument ; as, for instance, the enrohnent under the Statute 
of Charitahlo Uses of the conveyance of an estate to trustees 
for a charity (f) : nor will the Court presume the surrender of 


(w) lices V. Lloyd, Wiglit* 123 ; and 
see Doe v. (jardmer, 12 0. B. 333 ; 1 
Taylor, 151. 

[n) Cusimojo) V. 5 Si. 87, 98 ; 
2 M. & K. 708 ; and as to i)ersuns 
who have acted in an official capacity, 
there is a general presumption in 
favonr of their due appointment ; 1 
Taylor, 187 (>€q. With regard to 

Joint stock companies, a stranger 
dealing with them has a right to 
assume that all requisites of internal 
management have been complied 
with, in the absence of notice actual 
or constructive ; Itoijal Bank 

T. Turqmnd, 5 E. & B. 248 ; 6 E. & 
K 327; Mahony ?. Emt Mclyford 


Co,,L. B. 7H. L, 8G9. 

(<;) Hart v. llm t, 1 Ha. 1 ; and see 
Hughes v. Clarl, 15 Jur. 430, case of 
a cuunterpfirt lease; CUsmadtue v. 
Carnl, 18 C. B. 3G; 1 Taylor, 1G8. 

[p) Smith v. Hmk}/, 1 Ph. 391 ; and 
see Mur v. Ormond, 1 De Gr. & S. 
428. 

(q) 1 Taylor, 168, and cases there 
cited. 

(») Marine Investment Co. v. 
ude, L. B. 7 H. L. 624. 

(a) Hoe v. Coomh, 6 Jur. 930. 

(^) Doe V. Wiiteiton, 3 B, & Aid. 
149; Wright y. Smythm^ 10 Ea. 
409. 
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a prior life estate in order to set up a reeo?ery, on the mere 
ground tliat, mtlioiit it, there would have been no valid 
tenant to the pimeipe {t () : and there would seem to be, in 
general, a difficulty in presuming any fact or document which, 
had it ever occurred or existed, ought to remain on record. 

And it sfiems that, as a general, rule hetwoon vendor and 
puKjhasor, the latter must admit, as presumptiouH, all nuitters 
which, in a Court of Law, the judge would clearly dii*cet the 
jury to presume; but not matters as to which the judge 
would leave it to the jury to pronounco upon the efiect of the 
evidence (x). 

And now, as between vendor and purchaser, under a con- 
tract made since 1874, and subject to any stipulation to the 
contrary in the contract, recitals, statements, and descriptions 
of faets, matters, and parties contained in deeds, instruments, 
Acts of Paiiiament, or statutory declarations twenty years old 
at the date of the contract, are, unless and except so far as 
they shall be proved to be inaccurate, to be taken to bo suffi- 
cient evidence of the truth of such* facts, matters, and 
descriptions. It is conceived that this and the other rules 
laid down by section 2 of the recent Act, could not be held to 
apply to a ease in whidi an option of purchase or right of 
pre-emption has been created on or before tlio 3lBt December, 
1874, and is exercised so as to perfect the contract at a later 
date (y). 

By the Conveyancing Act, 1881 (s), a purchaser under a 
contract dated subsequently to the 31st Do(‘einber, 1881, is 
bound to assume, unless the contrary appears, that tlio roeitals, 
contained in the abstracted instruments, of any deed, will, or 
other document, forming part of the title prior to the time 

{u) hnmjY. Allen, 7 B. M. & G-. 400. vendor and pniclaiscr ; and hco pmi, 

(4 J^mmj V. Gmock, 6 Mad. 64 ; pp. 1233, 1236, and cases cited, p. 
Omes V. Bonmr, 33 W, R. 04 ; Ililhry 1276. 

V. Wdler, 12 V. Bee p. 270; eoe Bald- (y) 37 k 38 V. c. 78, sect. 2, snb- 
wjw V. Feaeh^ 1 Y. & 0. 453, wMch, sect, 2, 
liowcver, was not a case between (ss) Soot, 3 (3b 
B B 2 


Obap. ?IIL 
Sect. 6. 


nor, rnnhUj of 
matters of 
record. 


General rule 
of pre- 
sumption be- 
tw<*en vendor 
and pur- 
chaser. 


Rule a«! to 
rc'oitals, &o. 
Ixang evi- 
dence under 
the V. & P. 
Act, 1874. 


Under the 
Convejanoing 
Act, 1881. 
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Cliap. VIII. 
Sect, 6. 


Evidence of 
matters of 
fact. 

As to wiiat 
facts the pnr- 
ohaner can 
re(j[uire to ho 
proved. 


Kegativo evi- 
dence cannot 
ho required if 
not in ven- 
dor’s posses- 
sion or power, 
hut vendor 
must, if ho 
can, answer 
all relevant 
questions. 


prescribed by law or stipulated for commencement of tbe 
title, are correct, and give all tbe material contents of tbe 
deed, mil, or other document so recited, and that every 
document so recited was duly executed by all necessary 
parties, and perfected, if and as required, by fine, recovery, 
acknowledgment, inrobnent, or otherwise. 

• 

As respects eyidence upon matters of fact (other than 
documentary facts), it may, it is conceived, be laid down as 
a general rule, that a purchaser can, in strictness, require 
evidence of all facts material to the title from the date at 
which its regular deduction commences, whether such facts 
are to he used as positive or negative proofs ; that is, of all 
facts whose existence must he either proved or assumed in 
order to establish affirmatively the vendor’s title, c. y., the 
hoii’ship of a vendor who claims hy descent ; and of all facts 
the existence of which must he either proved or assumed in 
order to establish such title merely hy displacing the known 
or presumptive title of others, e. y., the failure, determina- 
tion, or release of some prior estate or incumbrance the exist- 
ence of which is ei4her known, or may he presumed as 
between vendor and purchaser : so also, he may require a 
satisfactory explanation of matters which tend to impeach 
the validity or sufficiency of the abstracted instruments (s). 

But, as a general rule, a purchaser cannot compel the 
vendor to proeime evidence for the purpose of negativing 
mere possibilities («) ; although he may requhe him to answer 
to the best of his knowledge any relevant question on the 
subject, and to fiunish all evidence in his possession or 
power (6) ; c, y., where a power has been created, and there 
is no trace of its subsequent execution, the purchaser, 
although he can require the vendor and his solicitors to state 
whether to their knowledge or belief the power was ever 
excxnised, and may, perhaps, require the vendor to make a 

{z) SBBMohm V. 3 Jtir, 190; («) Me Mori and Eill, 10 Uh, J). 

a eaBe of orahuros, as to wlioL, liow 865. 

ever, seojutit, p. 480. (4) AhU, p. 173. 
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statutorj declaration upon tlie point, cannot, it ermceiTcd, 
call for siicli a declaration l)y any other ]>er^on ; ii cither can ■ 
lie rcfpiire tlie vendor to ^eniH'h for judgments or otlier 
incmnhrances ; so, neither, vhein the title {'omineneos with a 
eonveyance hy a person who eoii\eyH an heir-at-law, can the 
purchaser require any other evideneo of the anec'storV intes- 
tacy than such (if any) as is in ihe vendor’s possess! e)ii fy) : 
so, where a vendor is or has been maiTied, the pureliasra’ 
should inquire whether any scdtlennmt was ex(‘aited rm Ids 
marriage, and, if this wnre tlie ease, may require to see the 
settlomont if ill the vendor’s possession or power; hut if iho 
vendor cannot produce it or a copy, the purchaser, it is eoii- 
ceivod, must rest content with his assurance or statutriry 
declaration tliat it did not affect the property in question; 
although, as a matter of prudence, he should, of course, make 
inquiiies of the wife’s family on the subject (cc). In fact, the 
general rule would seem to he, that, where a prM facie title 
is shown, the pimehaser can require no evidence, not in the 
vendor’s possession or power, tending to negative any matter, 
the exifatonce of wiiieh may not ho presumed, either from the 
contents or nature of the abstracted documentH, or hy the 
ordinary rules of Law or Equity. 

And it seems that, wliere a pnmd fade title is shown, the 
purchaser cannot requme from the vendor a genfual (explana- 
tion of circumstances which the pimchasor may consider to he 
of a douhtfnl (haractor, hut must (‘onflne himself to questions 
directed to the particular defect wliicli ho apprehends: 
wiiere, for instaiiee, a tenanf for life with power of appoint- 
ment exercised siuh power in favour of his eldest child, and 
the father and child then eoncmrud in mortgaging the pro- 
])erty (a tTansaelioix which is pdma facie valid under the 
authority of M" Queen y, Farqukir (rf),) upon a auit for Hpecifio 
performance, and an examination of the vendor upon inter- 
rogatories, an interrogatory as to the oxi&t<m(*e of an undor- 

(c) Sug. 439, SuieUfe) 2 Jiu. K, S. 323 ; mA 

(te) Scojjos/, p. 970. (omparc Ilmnah v. IMpm^ 30 B. 

(U) U V, 167 ; and seo Coclroft v, 19, 


Clmp. VIII 
Sect. 6. 


Bid vtndor 
Blowing a 
p} ind pu w 
titlo need not 
answer mere 
general 
aHliing 
questions ; 
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Chap. vnr. hand agreement that the child should join in the mortgage 
. TOS not excepted to hy his counsel, and appears to have been 
considered unobjectionable hy the Court; but a general 
interrogatory as to “ what was his motive or object in maiing 
the appointment” was held to be inadmissible (a). 

and need not And where an appointment had been made rmder similar 
tioMinre™*' circumstances in favour of an eldest child who joined with 
STewenotice parents in mortgaging the estate, and upon the mort- 
wHohhasnot gagee attempting a sale one of the younger children gave 
cn, purchaser not to complete, stating that the 

appointment was a fraud upon the power, but not alleging 
any fact in support of this assertion, and did not follow up 
the notieo by any proceeding, it was held, that a good title 
was shown, and that the notice did not oblige the vendor to 
render any further explanations (/). 

Wliere, however, at a sale by auction by mortgagees under 
their power, a person entitled to redeem made a tender of 
the principal and interest, which was refused, and the sale 
proceeded, it was Wbld that the purchaser, who saw the 
tender made and refused, was bound to make further in- 
quiry((7). 

but tos under And where a wid had been executed in favour of (inter 
Sstanoes the medical man and solicitor of the testator, and the 

to'proveTu^^ heir-at-law disputed the will and brought an ejectment, but 
auitya-wfll a verdict was given for the defendants, it was, nevertheless, 

already' esta- ? 7 ? 

llislied hj a held by Lord Oottenbam, that a purchaser could require the 
deTisees to file a bill to establish the “wilL against the heir (A). 

Ycntloraecd It appears that the purchaser cannot require the Yendor to 
confidential disclose confidential communications made hy him to his 

{ 3 ) feme v. Tearse^ 1 Be G. & S. but tbe win being established, Lord 

12, 16, and 17. Tmro made Mm pay costs in the 

(/) Gum V. fahford, 2 B. 70. suit for specific performance; 1 B. 

(^) JmhnsY. JoMs^ 2 Gif. 99. M. & G. 69; and see McCulloch v. 

(/i) Grove v. 2 Ph. 619 ; Gregory^ 2 Z. & J. 12 , 
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solicitors or coimsel, or ca'^es laid before respecting 

the property, at least on points which may in any way what- - 

ever hecome the .subject of litigation, although in no way 
apprehended, even where the same were made and prepared 
merely on hehalf of the vendor, and not (lining a suit, or 
during a dispute, or after the tlireat of a suit (/). 

Wliero the title is derived ilirdugh an lioirwiio took pos- Wlietlierlic 
session upon the ground of the assmiied invalidity of his 
ancestor’s will, which professed to deal with the estate, a of 
purchaser may require the production of the will or evidence 
of its contents (A*) : so, on a sale hy a devisee or party daim- 
ing under him, the purchaser may r(^quire the production of 
any suhsequent will or codicil, or evidence of its contents (/), 

Wliai the rule may he in cases where a will is known fo 
have existed, hut there is nothing to indicate that it pur- 
ported to affect the property in question, seems to he more 
douhtfuL The purchaser would, no doubt, ho entitled to see 
either the original or the best evidence of its contents which 
the vendor had the moans of supplying {m ) ; hut if none such 
could be procured, and, after making inquiries on the subject, 
no special grounds for supposing the estate to bo affected by 
the will were found to exist, the purcliaser, it is conceived, 
would ho obliged to take the title {n). 


Wliere codicils ate referred to, but not abstracted, on the Coilbild - 

(icSCTiljCd M 

alleged ground that they do not affect tlio devisos contained immaWal 
in the will, the purchaser should always require them to ho 
produced, in order that ho may satisfy himself that such is 
the ease. 


"Where, in eases not coming within section 30 of the Convoy- Will of 
ancing Act, 1881, the title is deduced through trustees or trmiI”or 


{%) JPearse r, 1 De G. & 8. 
12 ; p. 994 ; and see further 
as to eonfideatial communications 
mt$ litem mtam, Mmfarlm v. Molt^ 
14 Eq. 680 ; and Bray on Discovary, 
368 et seq, 

(Id) Sievem v. Guppy, 2 8. & 8. 


439. 

(1) See and consider, Umarth t . 
Smith, 6 Si. 161, 

(w) Sea Coopa* y. Mmmj, 1 Ilayos, 

Cony. 573. 

(n) See tlie remarlcs of Wigram, 
V.-O., m WeBt V. Mid, 2 Ila. 260 , 
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Cliap. ?IIL mortgagees the %\ill of the last sniYmng trustee or mort- 
gagee, though not containing any specific devise of trust or 
mortgage estates, should he abstracted, and probate or office 
produced. produced, if it contains any general devise. It is 

frequently overlooked ia the preparation of the abstract, that 
a mere general dewe is sufficient to pass estates vested in the 
testator as trustee or mortgagee, unless from the form of the 
limitations, or from the purposes to wloich the testator has 
devoted tlie property, or from other circumstances, an inten- 
tion can be inferred that trust and mortgage estates should 
not pass. What is sufficient evidence of such an intention 
can, hi many cases, only be ascertained by an attentive 
perusal of the whole wiU. It appears to have been con- 
sidered that the introduction into the devise of words of 
severance will not prevent such devise from operating upon 
trust and mortgage estates (o) ; but the case usually relied 
on as an authority seems scarcely to warrant such a conclu- 
sion at any rate as respects trust estates. 


How far 
vendor bound 
to furniBb 
proof of intes- 
tacy. 


And it is the universal practice, where a descent has 
occurred witMn a recent period, to require proof of the 
ancestor’s intestacy as respects the property offered for sale, 
even although no trace of a will appears on the title : how 
far this can in strictness be insisted on (except as respects 
evidence ■which the vendor may have in his own possession 
or power) is perhaps doubtful: the length of time whick 
may be considered sufficient to render such evidence unim- 
portant must depend upon the state of the particular title : 
where an estate has been repeatedly sold or mortgaged, an 
interval of thiily or forty years is generally considered 
satisfactory. 


Purcliafcr 

'^aauotrfcpiire 


A piu'cliaser is not entitled to copies of any instruments 
wbieli are produced merely to negatiye a possibility, and 


Xv (<?) See 1 dam. 661, 3rd ed. 

Wktmrej cited 1 Sand. 


Uses, 421, n. ; and see comments on 
this case, 1 Jam. 697, 4tb ed. 
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wMeli he could not have compelled the vendor to produce, if Ohap. Ylll. 
they had not been in his possession. 

clof'umentB 
produced m 

The unsupported statutory declaration of the vendor as to “ogative evi- 

deuce. 

a matter of fact material to the title, and peculiarly witliin gtatutory 
Ms own knowledge, although wery often accepted in practice, 
is not such evidence thereof as a purchaser is hound to ac« insufficient, 
cept (?) ; and it must he romemhered that although statutory 
declarations by disinterested persons form in many cases 
the only evidence available to the conveyancer, and may ho 
sufficient as between vendor and pinchaser, such declarations 
except in cases where the general rule is relaxed by reason of 
the deaths of the declarants, and of the declarations being in 
respect to matters of pedigree, and made by members of the 
family, or being against the pecuniary or proprietary inte- 
rests of the declarants, are not evidence in hostile Htigation 
with third parties. 


The wnnt of evidence of matters of fact (other than doou- Want of proof 
mentary), as well as of the existence of documents conferring feotTmaylo 
a title, may, however, be supplied by presumption ; and the 
rule laid down in £meri/ v. Grococh (r), as to a purchaser 
being bound to presume whatever a judge at Law would 
clearly direct a jury to presume, appHes (it is conceived) 
generally, although not universally (.s), to (questions of 
matters of fact between vendor and purchaser (/). 


Thus, where, in construing an ancient deed, a (piestion Evidencoof 
arises as to what passed by the terms of a particular grant, ITto 
modern usage and enjoyment for a number of years is evi- 
denee to raise a presumption that the same courso was adopted 
from an earlier period; and so to prove a similar usage and 
enjoyment at the date of the deed {t(). 

(q) Mokon V, Belli 2 B. 17. able Titles, 397. 

(r) Ante, p. 371 ; 6 Mad. 54. (m) See Zo)d Waterpad v, FmeUi 

{s) See Sug, 399 ; and Gmm y. 7 H. L. 0, 650 ; where the q[U08tioii 

Bmnor, 33 W. B. 664. was as to wliat was included in the 

{^) See Laphmn r. B%le, Bolls, term village’* in a lease granted in 
1831 ; cited in Atkinson on Market- 1704 ; and see also l)uU of Beaufort 
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Chap. VIIL 
Scci 6. 

PrcfiiimptioTa 
of identity of 
parcels. 


f!oj wliere, in 1801, an allotment under an Inelosure Act 
was made to A. in lieu of four acres of eomraon field land, 
tli(‘ Coiut, in 1847, assumed in tlie absence of eyidence to tlie* 
Cfnitrary, tliat ilie four acres formed part of flye acres and a 
Iialf of common land comprised in a deed dated in 1784 (^), 
but tlio yendor was held hound to make inquiries on the 
Fnhject, and to produce thp best eyidence in his power of the 
fiye acres and a half having fomed the only commonalble 
land helongiiig to the allottee (y). 


Of identity of Ro, where a person, wJiose name and description correspond 
yitli those of a person preriously named in the title, deals 
yitli tin* property ill a manner consistent vitli the supposition 
of tlio tu 0 hoing idcntuul, smh identity must, in the absence 
of any rcasoiiuhle grounds for suspicion, he assumed hy a 
purcliaser : iliis doctrine seems to be supported hy a decision 
in tlio cas(‘ of the Bnuje Ikmnji {z), where it was held 
suffi(it'iit to identify A. — described in the ancient record, as 
of Ih— with a person named A. in the pedigree, to show 
almule that the latter held land in B. 


Of 8C‘iwn. KSeisin may be presumed from facts which tend to show 
that the ancestor or testator acted as if ho were the ower 
of the premises, c.y., the production of leases which ho has 
graiit(‘d, and wliicli have been followed by possession or 
payment of rent (a ) ; or of a grant of an annuity by a 


V. Mmjor of Si( unsea, a Ex, 413 ; Pu 
PilfuU Duel Act, 1 I. B, Eq, 12S ; 
Mallf V. Thuu, 4 I U. 0. L. 49 J ; 
jhew y. E(i)tn, II I. E. (J. L, 108 ; 
and see Pa y. (hhomm, 4 Ea. 327 ; 
A.EL Y.Fonta, I0T. 338; Baihjh, 
^c. of Ti It I eskrifw M> idm U, 2 Tuimt. 
120; Cofj). of Hastings v. Ii all, 1 9 Eq. 
581. 

(a) Major v. Ifurd, 5 Ha. 604. 

(y) JS, C., 12 Jur. 476. And seo 
Qanaui y. Tud, 8 C. B. 248. As to 
tlie idtntity of lauds of ccclesidstical 
and collegiato corporations, seo 2 & 3 


1\11L 4, c. 80 ; of enfrancliised copy- 
Iiolds, see 1 & 5 V. e. 35, s. 21 ; and 
15 & IG V. c. 51, 8. 24; and of 
lands charged with tithe-commuta- 
tion rtnt-charge, see I V. c. 69, s. 9. 
A titlio commutation map is not 
evidence of boundary in a ease of 
disputed title ; Wilho force y. Bear- 
fuM, 5 Oh. D. 709. 

(c) Cited Huh. on Ey. 4G6. 

(«) Seo Claim y. TToodhouse, 5 
T. E, 412, n.; 3 Doug. 189; JCMe 
T. Zule, 4 Mad. 214 ; Welcome y. 
Tipton, 6 M. & W. 530. 
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person in possession, and wHoh states tliat A. B. is tlie 
legal owner of the fee (i) ; or the production of receipts for 
rent given to persons who are proved aUmuk (e.g., hy the 
production of land tax assessments, entries in parocliial rate- 
hooks, &o.), to have been in the occupation of the premises; 
or hy the declarations of such occupiers that they held of 
the party in question : hut mere personal occupation, although 
sufficient to raise a presumption of title in ejectment (c), 
does not appear to have that effect as between vendor and 
purchaser [d). 

Strips of waste lying beside an ancient highway or a 
river are, together with the soil to the middle of the way 
or river, presumed to belong to the owner of the adjoining 
inclosed lands (r) . This presumption, however, seems to arise 
only as between such owner and the lord of the manor, 
and does not apply as between parties deriving title through 
different conveyances from a former owner of both the 
inclosed and waste land (/) ; and, even as against tire lord 
of the manor, although it is not essential that the encroach- 
ment should be contiguous to, or have any direct commu- 
nication with, the adjoining enclosed lands (y), yet the 
presumption may be rebutted by the circumstance of the 
strip communicating with a common or other largo piece of 
waste (A), or by the fact that other strips, lying along the 
same highway but not necessarily adjoining the locus in 
quo (j), are held adversely to the landowner {j ) ; nor docs 
the presumption arise where the highway is modem, as. 


{b) Doe V. CotiUhred, 7 A. & E, 
235. 

[e) Doe V. DenfoM, 8 0. & P. 536. 

(d) Hub. on Et. 131. See, on ibis 
subject, v. DuUey, 9 Ob. 739 ; 
and 1 Taylor, 601 eb seq. 

(e) 1 Jarm. Cony. 79, and cases 
there cited ; and, in particular, Lord 
Tenterden’s judgment in Steel y. 
Dncheti, 2 Stark. 463 ; SiMpeon y. 
Dendy, 8 0. B. B, 433; affd, 7 
Jur. K. S. 1058; and aeo 


thwait y, Sewkif Bridge Co,, 33 Cli. 
D, 133. The presumption does not 
arise in the case of land merely in- 
tended to he dedicated as a highway ; 
L0tghr,Jmk,6'Bx. D. 264, 273. 

(/) 

(jg) Mrlof Lkhw^, dam, L* E. 
1 C. P. 269, and mU mte, p. 188. 

{h) Qmi V. Wmt, 7 Taun. 39. 

(t) Dmdg v, Bmpon, 18 0. B. 
831 ; 2 Jot. K. S. 642, in the Ex. Ch. 
(/) Do6 T. Mampm, 4 0. B, 267. 


Chap. TUI. 
Sect. 6. 


As respccte 
strips of 
waste. 
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Cliap. VIII, 
Sect. 6. 


Of continu- 
iincc of seibin. 


Of intestacy. 


Of official ap- 
pointmonta. 


Of person 
last entitled 
having been 
the pnrehascrj 
and stock of 
descent. 


cjj.^ wlierc maile xmder tke Greneral Inclositre Act(/i). 
Accretions to riparian property, caused by tlie gradual 
action of tlie stream, follow in title the adjoining land { 1 ) : 
conversely, land gradnally encroaehed upon by water ceases 
to belong to tlio fonner ovmer (;;/). 

Boibiii being onee proved, or ]>re&nined, will be presumed to 
Iiave coiitimied until the contrary is shown {n). 

Intestacy is a fact which, strictly B|)eaking, does not admit 
of proof, but is merely matter of presumption : letters of ad« 
niinisfration are, in tlio absent‘e of s]>eeial circimistaiiees, 
r('eeivf‘d by eomeyaiuxTS as suifideiit to raise the presump- 
tion; ho is a will or ]>ro1)ate of a will not affecting the estate 
in rpiestion, nor putting the licir to his eleeiiom 

Ho, it will 1)0 presumed that persons who have acted in 
official capacities were duly appointed thereto (o), although 
tlie statements of such persons to that effect are not of them- 
selves evidence of the fact. 

So, the sfatutory })resnmplion that the person last entitled 
to land was the pmnhaser, and the sfoek of descent under the 
late Inheritance Act, will hold good as hidwecn vendor and 
pimdiaser {p). It has heeii (diserved, in a x'aluuble work upon 


[l) Itex Y. JhttfuVl 4 A. & E. loO. 
Sec aH to whut c\idiiife vill n'hid 
the presinuptioii, (ifnj v. Rnbnany 1 
Q. B. D. ICO. 

(/) Caliis on SewerH, 51, anlitfa' 
V. Tarhuroitgli, 3 B. & C. 1)1. 

(m) He lIuU mid iSdhtj Jtij, ("c., 5 
M. k 'W. 327. An exclubive right 
of fiHhery in a btreiiiu is not atfcctcd 
by its gradual deviation, nor does 
the owner of the land encroaehed 
upon aennire any right of fishery hy 
siichoneroaclmient; PosttvY, Wnyht^ 
4 C. P. B. 438. But such a right of 
fishery will not follow the waters of 
a river which has not deviated merely, 


hut has pennanciitly altered its 
channel; Jfaijoeoff^aeitsh v. Grakmy 
L. B. 4 Ex. 3Gl ; and see 2[illr v, 
liHh, 4 L. B. Ir. 302. 

(;d (%ebnmi v. Famir^ T. Jones, 
182. 

{<>) See, as to Inclosure Commis- 
sioners, VdsHhwjor V. 8trodt\ 5 Si. 87, 
08 ; 2 M. & E. 703 ; as to Church- 
wardens, OmiiiU V. llting^ 9 Jnr. 
1081 ; as to Charity Trustees, A.-G. 
V, Mu,n, 13 B, 141 ; 1 Taylor, 187 
et mj. 

{p) See 3 & 4 Will IV. c, 106, 
s. 2 ; Doriing v. Olmjdon^ 1 H. & M. 
402. 
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evidence (c), tliat tlie presumption cannot safely h relied on Cliap. Till 
ty the conveyancer, because it miglit, after completion, bo 
shown in litigating the title that sucli oraer had not pur- 
chased but inlierited the land, and that the vendor, though 
the heir of the immediate, was not the heir of the more 
remote ancestor ; this, no doubt, is true ; but in even/ ease of 
presumption there is likewise a rijk of the conclusion being 
shown to be unfounded. And it bas been decided, that until 
some proof to the contrary is adduced, a vendor may rt^ly on 
the statutory presumption, without any ohligation to produce 
affirmative evidence in his possession ; though ho is hound to 
disclose matters within his own knowledge wliich tend to 
rebut the presumption [p). 

Thus also, (to come to matters of pedigree,) it is a general Premimption 
presumption of law, that a child horn in wedlock, even a pedi^w-of 
day after the marriage (j), is the child of the liushaiid: and eifiaXmin 
this, although the parties have separated by voluntary agree- 
ment (y^), and the wife be living in adultery {s ) : but the pre- 
sumption does not arise in the case of a child bom after an 
interval, exceeding the usual period §f gestation, since the 
date of a divorce a mensil et tlioro (if), or, it is imagined, since 
the commencement of the suit in the Ecclesiastical Court. 

The ordinary presumption is not to be rebutted by cireum- How to- 
stances which create only doubt and suspicion ; but it may ^ 
be wholly removed by proper and sufficient evidence, showing 
that the husband was, 1st, incompetent; 2ndly, entirely 
absent at the period during which the cliild must in the 
coni'se of nature have been begotten ; or 3rdly, only present 
tinder such circumstances as afford clear and satisfactory 
proof that there was no sexual intercourse [ti) : and it also 

(o) Htib'back, p. 121. 555 ; Tk Quern r, Tk MmUtanU of 

(p) J)orling y. Ckydon, 1 H. & M. MannJcM, 1 Q. B. 444* 

402. W Turish of SL George y. SL Jfar- 

(q) See Co. Litfc. 244 a. gmt^ 1 Salk. 123 ; Jletkmgtou y. 

(r) Furish of 8i> George Y* St, Mur* MetheringtoHj 12 B. H. 112. 

gmt, 1 Salk. 12S ; 1 Taylor, 129. (u) hr M Langdalo, ip Ihr* 

(«) Bury V. Fhillpot^ 2 M. & K. grau y. Margram^ 9 B. p. 555. Hin 
349 ; Morrie y. Fmm^ 5 0. & F. LordaMp puts another case, fw., 

163; Eargrme y. llmgrme^ 9 B. that of *Hlio entire abseneo of the 
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Oliap. YIII. 
Sect. G. 


Declaration 
of Imsband 
and wife in- 
admissible. 


seems tlmt where the intcryiew between the husband and 
vdh lias not been such as to raise an irresistible presumption 
of the fact of sexual intercoui'se, the subsequent conduct of 
the parties may be referred to for the puiq)0se of establish- 
ing the fact of non-intercourse; the ciinumstance that 
the wife who was living in adultery concealed the birth of 
the child, that the husbap-d acted up to his death as if 
no such child were in existence, and that the adulterer 
aided in concealing the biidh and subsequently reared and 
educated the child and left it all his property hy his 
will(r). The old doctrine of qiiaUior maria has been long 
exploded (y). 

The ertdenee and declarations of the husband and wife 
are inadmissible for tbe pui’pose of establishing the fact of 
non-intercourse It seems to have been considered that 
the rule is limited to this — that a married couple shall not 
be admitted to prove that they have had no connexion after 
mairiage, and that the issue born in due time after marriage 
is spurious [a ] ; but the principle seems to apply equally to 
a ease where it is sought to establish the illegitimacy of a 
child conceived before, but born after, the marriage, by 
proving from the admissions of husband or wife their non- 
intercourse at the time of its conception ; and in one case the 


liusbandj iso as to have no intercourse 
or comniunicatiou of any kind with 
tbe mother: ” but this seems to be 
an unnecessary extension of what is 
ahore stated as the second proposi- 
tion; and see Ayhsford 11 

Ap. Ca. 1. 

{a ) 2lo} rib x, Dai ks, 5 C. & F, 1G3 ; 
ISiiije (Old tSde Ikiroiiij, 1 H. L. C. 
507 ; and sec Murij v. IMlpot, 2 M. 
& K. 340; Ckrlo y. 6 

Mad. 3G4 ; Me Smekij, 17 B. 523 ; 
Z((jf/ex. Ddmond% 25 L. J. Ch. 125; 
Mloites V. 2 Do G-. & S. 145; 

12 P. D. 177. 

(y) Beo DtndnUx, PcnduIIj 2 Stra. 
926 ; and see, on the general subject, 
Bmihwij Mieragc easef 1 S, & B. 153 j 


Moms V. DavieSi 5 0. & F. 262; 
Hub. on Ev. p. 393 et stq. ; Bmje and 
BtkMaromj, 1 H. L. C. 507; Eawes 
V. Draigir, 23 Ch. D. 173. 

(z) See Hub. on Ev. 382, 383 ; and 
see 5 CL & F. 221 ; Mex v, Sowion, 5 
A. A E. 180; Atekleyx. Spugg, 33 
L. J. Ch. 3 15 ; and seo Matchett v. 
Eidgate, 15 Jur. 308 ; also Eargrave 
V. EurgmrCj 2 0. & K. 701. But 
the rule docs not extend to render 
inadmissible letters or other docu- 
ments in which such declarations are 
contained ; Agksford Peerage^ 11 Ap. 
Ca. 1. 

(«] Amn. V. Anon,^ 22 B. 481, 
482 . 
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Ooirrt refiiRed to allow tlio wife to bo a^^ked in erosB-examina- Chap. YHI. 

. Sect. 6. 

tion, wlietlier lior luifeband bad, or bad not, aecesB to bor — — 

before marriage {h). 


Tbe rule bas, ho^vever, been relaxed in tbo case of parties 32 & 33 Viet, 
to proceedings instituted in consf3queneo of adultery, in wbicb 
tbe husband or wife may now give^ovidence (e)» 

So, where ovidonee of maniago cannot be procured, the Presumption 
deficiency may be supplied by presumptions, arising (‘iiluT 
from cohabitation preceded by tlio usual preliminaries of 
marriage, or by the conduct and hehaviom of the paitios 
during cohabitation, and by the general reputation of tlie fact 
of marriage (d) : for instance, in the cases of the Moscommon 
Uarldom and Stafford Bamii/ {e), the execution of marriage 
articles, and the grant of a Royal licence to the intended 
husband to marry his hrother^s widow, were resp^^otivelj 
admitted as raising a presumption that the subsequent co- 
habitations had been preceded by maniage : so, in the case 
of the 8ciije and 8ek Bamnj[f)y the fact of the cohabiting 
parties having visited with families of rGBi)ectability was 
successfully relied ou as raising a presumption of marriage : 
so, in Lord OchUtmh cem (//), the baptism of a child as if 
legitimate was held to raise a like presumption : hut where, 
as in Scotland, mere consent will constitute marriage, coha- 
bitation, if in the beginning illicit, will continue to bear that 
character, unless it be clearly changed by the parties (h) : so, 
in the Shremhmj Peerage case (^), where it was necessary 
to prove a marriage between W. T. and M. D,, and, in the 
absence of a certificate, the will of M, D/s xinolo was pro- 


{b) Anon. V. Anon.^ 23 B. 273. 

(r) 32 & 33 Viet. c. 68, s. 3 ; and 
soe Me MidmutU Tiusis, 10 Eq. 41; 
Me Temiwd'e Tmts^ 5 Oh. D. 545. 
Proceedinga by guardians of tbe poor 
to compel a husband to maintain a 
child of which ho repudiates the 
paternity, are not within the section ; 
MUmgham Gmrdmm v, Tomliimony 
4 0. P. B. 343. 


[d] MeMiixon^ 2 Jur. N. S. 970. 

(^’) Cited in Hub. on Ey. p. 257; 
and see, in ojectinentj Moe v. Grm^ 
hmk 4 Q. B. 40C. 

(/) GtedinHub.onEY.p. 247. 
(y) Hub. on Ey. 219. 

(A) LupUg y. Grkmnj 1 IL L, 0. 
498, 506. 

(i) 7 H. L. 0. 1, 
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Chap. ?IIL 
Stot. 6, 


Presnmpfioii 
as to ^ alidity 
of maniigc, 
thafoi turn 
bdiigpio\ed. 


As to the 
Lo^^itiraacy 
Declaration 
Act, 1658, 


diiced in tliese words, '' All tHs I give to my nepliew 17. T.,’' 
tlio production of tlio Act book from Doctors' Commons 
granting administration to “17. T., nephew, minor, and 
legatee," was held suflficient to raise a piGSiunption of mar- 
riage between 17. T. and M. D. 

Decisions, on such points, in Peerage claims, are, it may 
be remarked, of higber aiitbority between vendor and pur- 
chaser than similar decisions, oven by the House of Lords, in 
adverse claims to property ; inasmuch as, the claimant of a 
Peerage, like a vendor, is required to show not merely a 
Letter title relatively to some other, hnt to show that the title 
is absolutely and exelusively in himself (i). 

So, tlio mere faclum of marriage being proved, the Law 
raises oveiy possible jiresnmption in favour of tlie existence 
of eireimiBtan(^‘S esseiitiul to its validity (/) ; but the Court 
vill not presume a maniage according to the lex loci between 
perbons living in the midst of an uncivilized community, 
unless first satisfied wiih the evidence as to the laws and 
customs of the nativcK in that respect (w). 

By the Legitimacy Declaration A(*t, 1838 [n)^ any natural 
horn subject of th(‘ (iueen, or any person wlioso right to ho 
d(‘eined a iiahmil horn HuhjcH-t, depends vholly or in part 
on hih lf‘gitima(*y, or on the \alidity of a marriage, being 
domieilc‘d in England or Ireland, or (hiimiiig any real or 
personal estate in England, may petition tlieProhut<‘Dhisioii 
of the High Court for a decive di^(4aring that he is the legiti- 
mate child of his parents ; or that tlie maniago of his father 

(A) Bee Hub. on Ev. 63, E. & B. 809. 

(/) Puu V, 2 IL L. C. 331 ; [m] At milage v. AmitagCy 3 Eq, 

Jbumonal r. Pumomd^ 13 Ir. Eq. R. 343 ; and see furtber on this snb- 
97 ; Eamwn v. Cotp. of Southampton^ jecl, and as to marriages entitled to 
4 D. M. & Gr. 137 ; Taylor, 190 ; Be tbc privilege of necessity, Euding v, 
Thoren r. A.-G,, 1 Ap. Ca. 686; 2Hag. Confaibt, 371 ; Briglit’s 

Sinfrtj V. SmhecuUy^ 6 Ap. Ca. 364 ; H, A' W. 118 £!? seq, 
and see as to consent, He Bmh^ 1 B, {n) 21 & 22 Viet. o. 93 ; extended 
358 ; V, SL Mary Magdalen^ 2 to Ireland by 31 k 32 Viet. o. 20. 
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and TiiotlifT or of graiidfatlior and grirndmotlior was a 
valid m<amage; or that hin own niarriagt^ way or k valid; 
and power k given to the Coiu't to doterinine the <pn‘htion of 
legitimaev, or of the '\ulidityof anyau«*h marriage: but its 
deere(‘ is not to pivjudiet* tho riglitb of perbons who are not 
cited, or to have a valid effect if ohtaiiusl by fraud or 
colliibion, • 

As between vendor and pmvbaser, no presumption of 
df‘ai 1 i arises from the mere faet of a ptTsou having bf‘eii 
nnlieard of for seven years (o) ; nor can any preeiso 
period be fixed vliieh vill raise sii(*h a presumption; but 
every case must de^i^end upon its own particular eireiim- 
stances. Por instance, in a ease like that of tho President 
steam vessel, never hoard of after sotting out to cross an 
open ocean like the Atlantic, tho Comts would probably at 
tho end of sevoii years presumo the death of all parlies on 
hoard, even as between vendor and pm’cliasor (/) ; wliilo 
tliey might hesitate, oven after a very much longer period, 
to come to tlio same conclusion, between vendor and pur- 
chaser, in the ease of a vessel sujjposed to liavo boon lost in 
navigating an ocean, tliickly studded with islands, like some 
parts of the Pacific. 

There have been many (hnlsions upon I ho above point 
as between advcubo claimants to property : for instance, the 
iiKU’o abstaiee beyond seas of a mortgagor for tliirty years 
without being heard of, -was, in an old case, held suifieient 
to (‘iititle tlio lieir to redeem (^); so, as bet^veon parties 
claiiiiiiig under a will, the deatli of the h^gatoo has been 
prt^Bumed from absence in America without tidings or reply 
made to advertisements for twenty-two years (r); so, in 

{(i) Hub. on Ev. 178 ; as to ovi- s. 8. 
donco of Hufficient inquiry, soo (;#) w J5ooi/ij I Y. & 0. 

V. Jndmi% 15 Q. B. 756. In Scot- 0, 0. 117, 
land tlio presumption of deatli after {q) Masteii v. Cuolmn^ 2 Eq. Oa. 
sovon years lias recently been created Ab. 4 1 4, 
by Statute; 44 & 45 Viot. c. 17, (0 v. Mo*, 8 Si, 443. 

1). von. 1. t’ C 


Cbap. ¥111. 
Soot 6. 


Presumption 
of death i—ub 
Ik tween 
■viiidor and 
part baser: 


as botweon 
adverse 
elaimanhi to 
property. 
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Cliap.vIlL Ciiihhrt v. JPii)rkr[^, where a fund was sot apart to 
answer an annuity to a native woman in India, of whom 
nothing had heon heard since 1815, Lord Cottenhain, in 
1837, ordered pa}Tneni of the principal to the party entitled 
subject to tlio annuity, without rorpiiring any security to 
refund (f); so, in Bouleij v. Winfield {u)^ (an administration 
suit,) Shadwoll, V.-’O., prcsy.med the death of a legatee who, 
when of the ago of seventeen, had deserted his ship at one 
of the Sandmoh Islands, and had not boon heard of for 
twelve years: and in another case his honour ordered 
payment out of Coint of a smn of money to the adminis- 
trators of a person who had gone to America and had not 
been heard of for seven yeai'b (/) : but the Court will require 
e\idenco of all practicable inquiry having been made (//) : 
and has refused to act on the common presumption when 
circmn&tances rendered it improbable that the absentee, if 
alive, would have eommimicatod with his friends (s). 

The value of the non-receipt of intelligence of a person 
who has gone abroad, and has not been heard of for several 
years, and who cannot be presumed to have perished by 
some casualty, as the foundering of a vessel in which he is 
known to have been a passenger, must depend upon the 
special cmeumstances of each case; as, c.y., the duration of 
his absence, and whether it can be satisfactorily explained 
or not, the nature of the last communication received, and 
whether the previous communications were frequent or in- 
termittent, the station in life of the missing person, and 
the degree of relationship or intimacy subsisting between 
him and the persons with whom he was in the habit of 
corresponding. In many cases the mere non-receipt of 

(6) 2 Ph. 199. WchlPs Estate^ 5 I. E. Eq. 23o. 

[i) 2Ph. seep. 200. (if) Me C?ecd, 1 Dr. 235 ; see Me 

(«) 14 Si. 277 ; and see Watson v. Lyfoidh Tr., 17 Jur, 570. 

Mnglmdi 14 Si. 28. (^) Mouden t. Eenderson^ 2 S. & Gr. 

(x) Mtmsmure v. Moulderson^ 5 Jtir. 360; see In re Milehamj 15 B. 507 ; 
958 ; and see Whthw t. Mdwoiili, 2 and Mulkhj y. WaUli, 6 I. E. 0. L. 
S. k G. 35, in wMcli, liowover, there 314. 
wo special oiroxunstanoes ; see also 


ITon-receipt 
of tidings as 
raising pre- 
sumption of 
death. 
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tidings for a period of seven y(^ars is wliollj iiiBiiffieieni to 
raise tlio proftmiiption ; and in all eiibes tlio evi<Ieneo of those - — 

who are interested in proving the fact of death must ho 
roceived witli hesitation. 

We may hero remark^ as connected with the present Proof of death 
siiLjcct, that by tlio 18 & 19 Clfarlos II. (Euff. 19 C’li. II.) 
c. 0, s. 2, if a person for whoso life an e»late is gniiited goes 
abroad, and tliero is no sutFieient evidence that ho is alive, the 
judge, in any action eonnnenced for the recovery of the lands 
hy tlio lessors or reversioners (r/), shall dirc(it the jury to give 
their verdict as if the person remaining abroad wore dead : 
and by the 0 Anne, c. 72 (Huff. c. 18), s. 1, a reversioner or Production of 

. T ^ T • m n mUuiQmVh$, 

remainderman may, by proeoedings in Uliancery, procure the 
production of tenant for life or cedui que vie (i). 

As respects the time of death, the presumption, in cases of Presumption 
adverse tlaims to property, used to be that the absoiitco died ^ 
at the end of the first seven years after he was last heard of ; 
unless there wore special circumstances for raising a presump- 
tion, tantamount to proof, of death at an earlier period ; as, 
c.^., the fact of the party when last hoard of being in a bad 
state of health, and haring arranged to retuiii to his friends 
in six months (e) ; or tlio state of weather siiceocding tho 
departure from port of a sliip which is never afterwards 
heard of (rf). In Ommmmj v. Htdicell (c), a mate in the last 
Arctic Expedition under Sir John Franklin, which was never 
hoard of since June, 1815, was after considerable hesitation, 
presumed to liave survived his fallier, who died in January, 

1850. There was evideiiee that about forty of the expedition, 
which (uigiiially consisted of 133, were seen by Esfpiimaux in 
tho month of April or May 1850 ; and it was eoiisidcTod 

(<i) Tliis lias been lieH to include {c) JFckter v. Birchmre^ IS V. 
remamdomcB. 302 ; Me LyforAh 17 Jur. 570. 

(5) As te mode of procediao, see {d) Sillkk v. Bmihj 1 Y. & 0. C. 0. 

Bail. 0. P. 2107 H hcq . ; and Me Oium, 117. 

10 Oil. B. 1G6; Me T/mnm SMuns, (e) 23 B. 328. 

31 Cb. B. 320, 
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Chap. TOL probable that tMs mate, wbo “was a strong actiye young man, 

— was among tbe number. In Re Corhkhleyh Trusts (/), a 

trust was declared by deed in fayour of a person wbo bad not 
been beard of for fiye years, and it was held that be must be 
taken to have suryived tbo settlor, and that bis representatiyes, 
and not those of tbe settlor, were entitled to tbe fund. In 
Doicley y. Winfield (</), IJie Court, in tbe absence of any 
special circumstances, presumed that tbe legatee, a sailor, wbo 
bad left bis ship in tbo spring of 1832, died before tbe death 
of the testator, which occurred in September, 1833 ; and tbe 
legatee’s share was paid oyer to other parties on their giying 
security to refund : so, in Cutlibert y. Furrier (A), tbo Court 
ordered tbe entire accumulations of tbe annuity, from tbe 
time when tbe annuitant was last board of, to be paid over to 
tbe party entitled subject to tbe annuity, on bis giying bis 
bond to refund: but these decisions cannot be reconciled 
with tbe later authorities [i) which in effect lay down, first, 
that although a person wbo has not been beard of for seven 
years is presumed to be dead, yet, in tbe absence of special 
circumstances, there is no presumption from that fact as to 
tbe particular period at which he died ; secondly, that a 
person, alive at a certain period of time, is to be presumed to 
be alive at tbo expiration of any reasonable period after- 
wards ; and thirdly, that tbe onus of proving death at any 
particular period vitbin tbe seven years Hes vitb tbe party 
alleging deatli at such particular period. In one case (A), 
V.-O. Malins carried tbo doctrine still further, and laid it 
down that as the presumption of death does not arise until 
tbe expiration of tbe seven years, so within that period there 


(/) H Oil. D. 846 ; and see JUcIc- 
man y. Upsall, 4 CIl B. 144. 

{(f) 14 Si, 277. 

(h) 2 Ph. 199, stfpia; and seo 
Grlmll Y. 8 lei f ox ^ 9 Jnr. 890 ; Wil- 
mh V, Purch(uej ih. note. 

[i) 3m V. Fepean^ 5 B. & Ad. 86 ; 

Mpmn V, 2 M. & W. 894, 912; 
Imh V, 6 Jnr. N, S. 61; 
3mn Y. 2 Dr. & S. 201 ; 

Thmm V, Thomas, ik 298; lie Phenes^ 
Temts, 5 Cli. 139; He Lewes'* Trusts, 


6 Gil. 356 ; Tenncfather v. Tenne^ 
father, 6 I. E. Eq. 17 1 ; Pe TJiodes, 
28 L. T. 392 ; Prudential Jssurance 
Go, V. Edmonds, 2 Ap. Oa. 487, 509. 
In the last case it was said by Lord 
Blachbnm that inquiiy and search 
should be made among those who, 
if he were alive, would he likely to 
hear of him. 

(/) Eo Senhams' Trusts, 4 Eq. 416, 
419, 
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is a presiimption of the rontinuance of life; hiii, on appeal^ Clsap. VIIL 
the ord(}r of the V.-C. was discharged on the ground that the - — — 
time of death is not a matter of presumption, lait rd affir- 
mative prorjf (I ) : and this is now the well seith‘d rule (m), 

Prosumptioiis, however, such as are ahove reforiTcl to, Buies upon, 
would not necessarily ho made hotwoen vendor and piir- 
chaser (a) ; and the ahove eases must he eon^idoivd as guides, 
rathfT tlian as autlim’ities, for tli(‘ conTcyanccr. lu Doaiti/ 
v. Winfield^ in particular, the px'osumption, not only of the vendor and 
time hut even of the fact of the death, (admitting for argii- 
ment’s sake its propriety for the purpose of enahling the 
Court to distribute testamentary assets) would endontly ho 
of an extreme character if made upon a question of title* 

The more fact of a young sailor, who deserted his ship in the 
Sandwich Islands, not ])oing heard of for twelve years, can 
scarcely, as a matter of common sense, he considcTcd to raise 
a stronger presumption of his death, than would the lapse of 
an equal interval of time in the ease of any other person of 
the same ago respecting whose cxirtenco no impiiry what(3ver 
had hoen made. In such eases tlie Cmirt may 1)0 siipposcHl 
to he (perhaps insensibly) influenced not only by a supposi- 
tion that the party may bo dejid, hut hy the feeling that, if 
alive, he will probably never retiun to claim tlie propcafy. 

It has, moreover, been observed hy the same learned judge 
wlio decided Do/c/cy v. Winfield, that tlie old presinn])tion 
of death from absence, is, owing to the increased fiuflities c)f 
travelling, becoming daily more untenable (e). In one mo, 
after absence and silence for nineteen years, the Court- re- 
fused to piOHumo death when the eirciimstancos reiiderefl it 
improbable that tho party, if alive, would have eoramimieated 
mtli her friends (p). Tho recent notorious litigation in 
respect to tho Tichborno estates is suggestive of tho diffi- 

(q See 5 Oil. 141, noto. (n) Seo Sug. 418. 

(w) See Uemi/ TnaU, o Ch. 130 ; (o) See Ifa^sm v. 14 Si, 

and judgineiit of L. J. Giferd, J2(if 28; Umuinif v* Spiers^ 15 Si, 550. 
lewes' TmU, 6 Ch. 350 ; liii Jlhodm, (p) dowdm v. IhmUmn, 2 S. & 

W. N. (1887), 175. Cl. 300. 
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Chap. ‘VIII. 
Scot. 6. 


Presumption 
as to STU’- 
•viTorsHp. 


Presumption 
of failure of 
issue. 


ciiltios wHcli may surround a title wlncli depends upon more 
presumptive evidence of death. 

There is no presumption of law arising from age or sex as 
to siirworship among persons who perish by the same 
casualty ; nor, on the other hand, is there any presumption 
that they all died at the same moment. The question is one 
merely of fact, depending entirely upon the evidence ; and 
if no evideneo on the point can he adduced, the law treats the 
matter as incapable of being determined {q). 


Failure of issue is a negative fact of which no evidence, 
strictly speaking, is capable of heiag given : all that can he 
done is to prove facts which raise a presumption of the want 
of issue : this proof, according to Mi\ Ilnhhack (r), may 
consist either of the testimony of living witnesses having 
the means of knowledge (s), the declarations of deceased rela- 
tives, or family reputation otherwise established,” and whicli 
appears to extend to indirect or circumstantial declarations {t), 
and (in conveyancing practice) to include declarations or 
affidavits by persons acquainted with, although not actually 
members of, the fanffly (?/) ; or of facts or circumstances 
irreconcilable with, or opposed to, the hypothesis that there 
are any legitimate descendants of the supposed ancestor;” 
such as facts which tend to show the celibacy of the party (r) ; 
the non-mention of issue in wills {x) and other documents in 
which issue, if existing, would naturally he noticed ; and the 
devolution of dignities or property upon the assumption of 
tlio want of issue ; or the grant of letters of administration to 
distant relatives (y). 


{(j) Wing T. Angmve, 8 H. L, 0. 
183; and see Undcniood r. IFing, 4 
B. M. & G. 633; Wollastons. JBerMey^ 
2 Oh. B. 213; and see Ommaney v» 
BUIicdl, 23 B. 328, ante, p. 387. 

(f) P. 203. 

[s) As to which, see the case of 
Hemming v. Spm's, 15 Si. 650 (a 
case between vendor and purchaser); 
and the eases upon peerage olahns, 
cited Hub. on Ev. p. 204. 


(q See cases on peerage clainis, 
cited Hub. on Ev. p. 205. 

(u) Ikl 230. 

(t?) See Hemming v, Spiers, 15 Si. 
550 ; Me WeWs Estate, 6 I. E. Eq. 
235 ; Ite Hanhj, 25 W. E. 427. 

[x) Eimgaie v. Gascoyne, 2 Ph. 25. 

[y) See Mullaly s. Walsh, 6 I, E. 
G. L. 314, a case in which it was 
held that no presumption of failure 
of issue arose, 
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Many eases liavo oemtrred in wliicli tlie Coiut of Clmncory 
lias paid out of Court money, ilio tillo to ivliieli depended 
upon tlie presumption that females of adTaiieed ago were 
incapahle of haying issue (;:) : the age of fifty appears to hato 
been the earliest age at wliich the Comd in any reported ease 
has acted upon this presumption (^/). The practice of Sir fl, 
Jossol, M. E., was in all cases te req^uixe ort donee that the 
menstrual periods had permanently ecasod to recur. Lord 
St, Leonards appears to think that tlie presumption that a 
woman of advanced age is past childbearing would not ho 
made against a purchaser (h ) ; but in a recent case in 
Ireland (c), a title dependent on such a presumption was 
forced upon a pmchaser: and upon general principles, it 
would seem that siicli a course would, if necessary, he adopted ; 
it being a moral, and not a mathematical, certainty of a good 
title, which a purchaser can require from a vendor {d). The 
Courts do not appear to act upon a similar presumption in tho 
case of a male (c), and there are obvions reasons why tho 
doctrine should not be so extended. 


{z) Seo Zen^ v. Eo^ges^ Jac, 585 ; 
Zrown v. Zringk, i Ila. 124, aad 
earlier cases there cited; boo the 
judgment ia Brandon v. IFoodthorpe, 
10 B. 4G3, whore the practice was 
admitted, although from other cir- 
cumstances payment was refused. 
Porty-nine was held to bo too early 
in Me Ovtrhill^ 17 Jiir. 312; but seo 
oases cited in next note. 

[a) Md(S V. Kmght^ 12 Jur. 660 ; 
TAmrch v. TuiZ^ 23 B. 268, the 
woman being unmarried and fifty- 
eight ; so in Zodd t. Wale^ 5 Be G. 
& S. 220, the woman being sixty- 
four; so in Me IViddowh Tnistsy 11 
Eq. 108, one of the parties being a 
widow aged fifty-fire years and four 
months, who had never had any 
children, and tho other a spinster, 
aged fifty-three years and nine 
months ; so in Ms MttneF$ FMaU^ 14 
Eep 245, oasG of a married woman 
aged forty-nko years and nine 
months, who had never had any 


child ; ^nd see, for further in- 
stances, Groves v. Graves^ 12 W. E. 
45 ; Croxton v. i/fiy, 9 Oh. B. 388 ; 
Madm v. Tatjkr, 45 L J. Ck 509; 
Me AUuhonh Trmts^ 30 L. T, 053; 
Zarldm t. Kmipton^ 18 Ch. B, 213 ; 
Ikdgin v, IMgu, 20 Ch. B. 752 ; 
Graham v. W, N. 1885, 146; 

but in Me Ifarmh Bitiknmk 5^^ 
L, J. Oh, 028, the Court of Appeal 
refused an appli<ution where the 
husband wms fifty-throe, and had 
boon married for twenty* eight years 
to the wife, wdio was fifty, without 
having children, and thero was 
medical evidence that it wm almost, 
if not entirely, impossible that sho 
should liavo eWklron. 

(5) Sag. 418. 

(r) Broim V. Warmekj 7 Ir. L, 

E. 3. 

{d) lydiklt V. Walon, 2 Atk. 19; 
moEitkryr, Waller^ 12 Y. 252 ; and 
soo|/<3^ p. 1231. 

(<'} Seo and consider Trmt v. 


Chap. YIII 
St‘rt. 6. 


ProHumptioii 
against aged 
females 
having future 
issue. 
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Chap. TTII. Tlie ordinary eYidenee of the facts of birth, marriage, and 
— — : death if), consists of certified extracts from the parochial 

riages and ' registers, or from tlie general register, established by the 6 & 
h“lrfracr'^ 7 'Will rv. c. 86, and amended by the 1 Viet. c. 22 : or, as 
from pare- regards deaths, from the burial registers established by tiro 
general re- 10 & 17 Yict. 0. 134, 8. 8; and by declarations as to the 
Sisters. identity of the parties. The parochial register’s are not, as 
a general rule, evidence of the time or order of birth {g ) ; 
although they may go far to enable the practitioner to form 
an opinion upon these points [gg] ; nor do they seem to be 
evidence of the time of death, except so far as by showing that 
it must have occurred before the date of the burial, of which 
they seem to he e’ridenee (/;) ; and they are e-ddence of the 
time as well as of the fact of marriage (i). Under the 6 & 7 
Will. IV. c. 86, the brnth or death, and not the baptism or 
burial, is the subject of registration ; the date forms part of 
the entry required by the Act, and certified copies of the 
entries are to bo received as evidence of the birth, death, or 
marriage, to which the same relate {]:) : it may, however, be 
doubted whether a purchaser could bo compelled to accept a 
certificate of death as evidence of the fact, unless some suffi- 
cient reason were given for the non-production of the certi- 
ficate of burial (1). Extracts from non-parocMal registers 
have long been received by conveyancers as evidence; and 


Tmw, 2 M. & K. 077 ; LusUngton 
V. BoUero, 15 B. 2. 

(/) As to recital of death of cestui 
que vie in renewed ecclesiastical lease 
being* evidence, vide mtc, p* 356. 

(g) See Doe y, JBanws, 1 Mo. & R. 
389. 

{gg) See Be Turner^ 29 Ch. D. 985. 
(/i) Hub, on Ev. 184. 

{%) Doe Y. Banm, suj>rd. See 14, & 
15 Y. 0 . 97, 8, 25, remedying errors 
in the solemnization in certain cases. 
As to the identification of extracts 
from the parochial registers, see 14 & 
15 Y. 0 . 99, ss. 14 and 17; Me 
Morler'e Tnmt^ 2 Jnr. K. S. 349; 
lU MtMg Salih JEskkf 17 Jar, 29 ; 
incorrectly reported, 2 B. M. ^ 


748, 

(X-) Sect. 38. 

(/) See Misekg v. Shepherd, 21 W, 
R. 782; A^^G. v. Culvcrwell, cited 
in Hub. on Ev. 769; and leach v. 
Leach, 8 Jur. 211 ; but see MarUnson 
Y. Francis, 15 Si. 160. In TmVmsY, 
Tomlins, Zlut, 167, Shad well, Y.-O., 
decided, that the certificate of a dis- 
trict registrar is nojb evidence under 
the Act ; in the later case of Trail 
v. Kihhhwhite, 10 Jur. 107, the same 
learned Judge is stated to have acted 
upon such a certificate ; but his 
attention does not seem to have been 
directed to the distinction between a 
District Begktrar^s, and the Regis- 
trar Gwewl’s cwiMcate. 
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by the 3 & 4 Viet. c. 92, the non-parochial registers deposited 
under the provisions of that Act (w/), and certified extracts 
therefrom (a), are made evidence in the Courts of Law and 
Equity (o). 


In the absence of evidence of the above description, resort 
is necessarily had to evidence o£ a less formal character: 
such as declarations by members of the family {p), wlietlier 
such declarations bo made expressly for the purpose of 
evidence, or consist of recitals in deeds or vdlls, statements 
in pleadings in Chancery, &c. The declaration of a wife as 
to the state of her husband’s family is equally admissible 
with that of a husband as to the state of his wife’s family {q ) ; 
but before such a declaration can bo admitted in ovicloiioe, 
the relationship of the declarant de jure hy Wood or marriage 
must he established by testimony independent of the decla- 
ration itself (r). Such evidence is inadmissible in Court 
during the lifetime of the parties; but in conveyancing, 
statutory declarations form the only available means of pre- 
serving the testimony of living witnesses, and, after their 
deaths, become, subject to tlie rules relating to dciciarations of 
deceased persons, admissible in Court ; and where such decla- 
rations by relations cannot be procured, conveyancers act 
upon similar declarations made by strangers wlio have been 
acquainted with the family, altliougli suf*h dotiaratioiis are 
inadmissible in Comt (s), unless made contrary to the pro- 


[m] For a list o£ whicli, see Hub. 
on Ev. p. 772. 

(«) See sects, 11 and 13. 

\o) Attested copies of Frencb re- 
gisters were received in a modem 
peerage case, upon tbe evidence of a 
French advocate that the registers 
■wore kept according to tlie French 
la-w, and would he received in the 
French Courts : Terth 2 II. 

L, 0.865. Bee 14 & 15 V. 0.99,8,7. 

[p) See the remarks of Lord Lang- 
dale upon the little value to be attri- 
buted to traditionary evidence in 
pedigree oases, in Mmton v, 


5 B. 597 ; and see CmtcA v. Iloopm 
16 B. 182; JFeU v. llmjeock, 10 
B. 342. 

((j) Shremlury Ptmge cmcj 7 H. 

L. 0. 1. 

{}') Iknt v, Taylor, 7 If. ^ N. 211 ; 
and see 1 Tayl. Ev. Mi ; Smith v. 
TehUtt, L. B. I F. & B. 354, As to 
what is meant hy blood relations’^ 
within tlie meamng of this rule, see 
1 Tayl. Ev. 660. 

(«) Johnm V, Imvm, 2 Bing. 86 ; 
Orma v. Tamif, 1 C. M. & B. 928 ; 
CamjY. O'Shmmmy, 7Jur. 1140, 


Chap. VIIL 
Sect. 0. 


How other- 
wise proved ; 
—by declara- 
tions, &c. ; 
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obp. vm. 

Sect. 6. 


records of 
Ilerakls^ 
College ; 


entries in 
books, &c. ; 


old pedigrees; 


inscriptions, 

<kc. 


priotary or peamiary (/) interest of tlio declarant. So, 
records or books from the Heralds’ College are admitted as 
e\idonee, Ijiit only in so far as they contain information 
obtained by incpmics made tinder the judicial aiitlioriiy of 
the Heralds /. c., infomation obtained by the Heralds in the 
ooiirso of their visitations {ii ) : so, statements of pedigree con- 
tained in letters, or entries in books, whether religious or 
otherwise (.r), are admissible in Court, if the handvTiting bo 
proved to bo that of a deceased member of the family (//) : so 
also, old statements of pedigree are held admissible, on account 
of their ]inb]ic exposime to and recognition by the family, even 
altliough they cannot ho distinctly attributed to any particular 
member of it; e,g,, inscriptions on moimments or tomb- 
stones (z), an authenticated copy of a mimal inscription in the 
parish chiu'ch (c/), coffin plates (&), inscriptions upon portraits 
or on the walls of the mansion house (c), engravings on 
rings (rf) ; hatchments {e ) ; pedigrees hung up in the 
mansion (/), or preserved in the family library {g), entries in 
a family Bible, or, it would appear, in any other book which 


(/) Seo Sussex Peerage case, 11 C. & 
r. 85, 112; Tait, 1 PL. 61. 

(n) De V Isle Teenige, 228; Sltrews- 
hury Tccrage ease, 7 H. L. C. 1, 21. 
As tho last of tliese visitations took 
place in 1687, mj later books arc 
apparently inadmissible; seo Sturh 
V. Fmaa, 5 Ap. Ca. 628, 611. 

(.?) Ifiikiiy, Baym. 

81; Berluleg Turage case, 4 Camp. 
418 ; Skne I'ccragc ease, 5 C. & E. 21 ; 
Tmy Ttcrage, 10 0. &F. 1<54; but 
see Waihr y. litdg JOeanchamp, G C. 
&P. 552. 

(//) As to proof of wHcb, seo Tho 
Fiizwalter Ttcrage, 10 C. »$:E. 193; 
Traeg Tcerage, 10 C. k E. 151. 

(c) See Peerage Cases, cited Hub. 
on Ey. 688 ; and see 10 0. & E. 154 ; 
Shmcshnrg Tecta go case, 7 H. L. 0. 1 ; 
Monkimi y. 2 R. & M. 163 ; 
GooirigU T. Moss, 2 CoYpp. 504. Tbe 
value of sueb evidence cannot, bow- 
ever, bo put bigher than this, that 
its publicity gives it a ^?/iwi-aiitben- 


ticity, so that if it remain uncontra- 
dicted for many years it will be taken 
to bo true in tbo absence of evidenco 
to tbe contrary ; JIa&lam v. Cmi, 19 
W. B. 968. 

(a) Slaneg v. Wade, 1 M, & 0. 
338 ; and seo In re Tcrih Barlihm, 
2 H. L. 0. 8TG. 

(5) (ImiUb Tcerage, 10; Tehhj 
Tetragc, 4; Lovat Ttcrage, 77; 
Hub. on Ey, C93. Coffin plates 
and monumental inscriptions fre- 
quently misstate tbo age by reducing 
it a year: anno tctatls being under- 
takers’ Latin for aged. 

(e) Canmjs Barony, 6 0. & E. 801. 

[d) Vowles V. Toung, 13 Ves. 144. 

(e) llungatc v. Gascoigne, 2 0, P. 
Coop. t. Cott. 414. 

(/) Seo Shney v. JJkde, I M. & C. 
356. 

(y) Camoys Barony, 6 0. & E. 802 ; 
and see Bactes v, loiendes, 7 Sc. 
N. B. Ill ; and In re Tcrih Earldom, 
2 H. L. 0. 870. 
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liad been treated by the family as being in the nature of a Chap. VIII. 
family register (/;) ; and, if coming from proper custody, no 
evidence of their authorship or handTOting is rcquii’cd (/) ; so, 
also, a pedigree presented by a tliird person to a member of 
the family, and recognised by him, is admissible in proof of 
the relationship of persons therein described as living, and 
who might be presumed to bo personally known to liim, oven 
although the general pedigree be inadmissible by reason of its 
purporting to be collected from registers, wills, &c., and 
hkionj [k ] : but a printed collection of monumental inscriptions 
was rejected as evidence of what had been the inscription on a 
partly-defaced tomb (/) : so, a ase for the opinion of counsel 
seems to be inadmissible, as being generally drawn by the 
solicitor and not by the party liimsolf, and being often 
framed with a view to drive the opposite party to a reference, 
or for other purposes [m). 


And it seems probable that such evidence is admissible to mother ad- 
prove not only the facts of birth, marriage, and death, hut mw/of ml- 
also such collateral matters (c.^r., the local derivation of the 
family) as tend to show the identity of ’the parties (»). 


All such evidence is generally inadmissihle if made during Such dedara- 
esisting [o], or with a view to anticipated (p), litigation or 


[li) See MonUon v. 2 E* & 
M, 1G2; Eood v. Beanehamp, 8 Si. 
26 ; Siam Peerage easfj 6 0. & F. 24 ; 
lierhkg Peerage case, 4 Camp. 418 ; 
GoodrlgU v. Moss, 2 Cowp. 591. 

(i) EuUanl y. lees, L. B. 1 Ex. 
255. 

(/h) Pavies v. Lowndes, 7 So. N. E. 
141, 208 et seq, 

(1) Shrewshurg Peerage case, 7 H. 
L. 0. 1. A photograph of a subse- 
quently defaced inscription would 
probably be now received in evidonee. 
(«) Slme Peerage, 5 0. & F. 40, 

(n) See Shields v. Poucim*, 1 Be O*. 
& S. 40, and cases there cited ; and 
Poe V. Pams, 10 Q. B. 314 ; Zlogdy, 
Wait, 1 Ph. 61 ; Pettg v. Kail, G It. 


C. L. E. 17 ; and see Pe Perton, 
63 L. T. 707. But such evidence is 
admissible only in proof of goneo- 
logioal facts or of podigrees, and not 
of title; SIiieMs v. Pouekr, supri; and 
SCO Smith v. Smith, 10 1. B. Eq. 273 ; 
Maims y. Guthrie, 13 Q. B, B. 818. 

(o) Itdlhj y, FHzgmid, 0 Ir. Eq. E, 
318 ; Dru. 158; soe 1 Taylor, 5<54, 
{p) Siam Peerage, 5 Oi. & F. 23. 
To be admissible the dooument must 
be a spontaneous family declaration 
made before any question has arisen ; 
and therefore a deporition in the form 
of an affidavit, although not sworn, 
is tpso facto inadmissible ; Mill v. 
Simt, 19 W. E. 250 ; and »eo 
Pgsart Pmge, 6 Ap. Oa. 489. 
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Chap. VIII. 
Sect. 6. 


litem mutam ” 
—extent of 
the rule. 


What is a 
tis mia ? 


Old Judg- 
ment. 


coiitroYorsy Inrolving tlio point in cpie.stloii : it seems, 
ever, tliat the mere het of the dedmnt haying a distinct 
object in yiew in making his declaration, e.rj,^ the preyentioii 
of disputes in a family, mil not rendtT the declaration inad- 
missihle, althongli such object can only Ijo gained by using 
the declaration in oyidenco (q ) : and, in a peerage case cited 
])y Mr. lluhhack (r), a pe/ligroo transmitted by a father to 
his son, with a new* to induce him to make a claim to the 
peerage, which, howeyer, noyer was made, was held admis- 
sil)le as cyidcaice in fayour of a }>arty claiming throngli an 
elder hramk of tlie family. 

It seems to ])o no-w settled that, to constitute a Uh 
there must ho not merdy th(‘ existence^ of facts 'which may 
lead to a suit, l^ut an adual eontroyerhy : and also, if a 
controyersy exist, it must he on the yery point in respect of 
which the declarations are songlit to ho used (.sj. It was held 
in Slaiiei/ y. Wade (/), that a copy of an ancient mmal 
inscription was not nmdered inadmissihle in eyidenco hy 
reason of its having been mad(^ at (he time when it was 
known that, on the death of a tenant for life of the family 
estates, questions wuuld possibly arise as to who wns entitled 
under a limitation in a will to the testator’s right heirs. 

A verdict or judgment upon tlio juatter directly at issue, 
although the suit in w'hidi it wus given was het'ween other 
parties, is good evidence of an adjudication hy a competent 
tribunal upon the state of facts and the question of usage at 
that time, and is admissible w^herover oyidenco of reputation 
is received (//). 


{q) See Mmlton y. 2 R. & 
M. 1G4 ; Jkrhley Peerage case^ 4 
Camp. 418 ; Skneg y. Wado, 1 M. & 
C. 338. 

(r) Airth Earldom^ Hub. on Ey. 
668 . 

[&) Bhedden y. Fairicky 2 Sv. & Tr. 
1 70, 1 88, followmgi^fi%v. Fitzgerald^ 
Bru, 122, aud Favm y. Lowndes^ 7 


Sc. N. R. 193, which together must 
he taken to have overruled Waller 
Y. Countess Feauchamjp, 6 C. & P. 552. 
(/) 1 M. & 0. 338. 

(m) I'm Y. Curell, G M. & W. 234 ; 
Neill V. Fuh of FevonshirCy 8 Ap. 
Ca. 135, 147 ; and see Me Mmor of 
Walton-cum-Trirnkg, 21 W. R, 475. 
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A declaration is not rendered inadmissible in evidence by Chip. vjil. 
reason of tbe declarant, and tbo party relying on Ms dock- 
ration, baying been in tbe same situation with respect to tbe jy 

matter in qirestion b) . tho like a- 

teroht ad- 
missible. 

And, as against tliii'd parties (y), recitals in a deed are not KedtaK 
evidence, unless the deed was executed hy some disinterested of 
memher of the family (s), and even then only on the footing 
of declarations or admissions. In a case where a conveyance 
by parties claiming as heiresses of the bodies of two female 
joint-tenants in tail recited their pedigree, this rental of 
their title by the then vendors was held to he no evidence 
against a subsequent purchaser, although the deed was 
thirty years old ; there being notliing to show thaf the pre- 
vious possession had been consistent with tho pedigree {a ) : 
but in an ejectment case, where a person entitled in 
remainder joined with tho tenant for life (who was Iier 
relation) in selling the property, and tho conveyance rofited 
that she was the daughter of J, D., and the conveyance was 
executed by the tenant for life, the recital was held by tho 
Court of Queen’s Bench to be evidence of the fact 
dispute having existed, and the paities having done that 
which they had a right to do if members of tho family” [h). 

By the 37 & 38 Yict, c, 78 (c), recitals, &c., in Acts of 
Parliament twenty years old are, as botwoen vendor and KrHamcnt. 
purchaser, made sufficient evidence of tho truth of the facts 
and matters stated, except so far as they may he disproved ; 
and apparently, there is no distinction between a public and 
a private Act as regards the application of this rule. Except 
so far as it may have been altered by tliis enactment, tho 
general rule is that recitals in recent private Acts of Parliament 

(^) MouMon v, 2 E. & M. {z) liikmyr, 1 M. & 0. 33S 

157 ; M Y. Tamrj Ky. & Mo. HI ; (but eoe tho jmlguwut o! tho V.-O. 

V. MUlppS) 4 M. & S. 486, 7 Si. 614) ; iiee D0e ?. Davim^ 

491. Q- ^14, 325 j and &m mw 37 

(y) Inoluding peraous named as & 38 V. o. 78, sect. 2. 
parties, but who do not execute ; see {a) Fort y. Cla)% 1 Euas. SOL 

TtiU Y. Owm, 4 Y. & 0. 102. (^) Foe v, J)avu% 10 Q. B. 314. 

(<•) See sect. 2. 
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Chap. Till 
Sect. G. 


Land tax- 
redemption 
of, how 
pio?cd. 


• are not evidence oi tlio facts stated in them, inasimicli as it is 
- no longer tlie practice to snLinit tlie evidence in support of 
I)rivate liillb to the judges for their report upon it ((/). The 
Com’t of Chancery has refused to act upon the recital of a 
dentil in a jaivate Act on the application of a person claiming 
under the Act (c). 

fi 

Land tax, if not noticed in the agreement, is presumed to 
1)0 a eliargc on the property ; if stated to bo rodoome<I its 
redemption should bo shown by the certificate of the Com- 
ini&sioners, tlio reetdpt of tlie cashier of the Bank of England, 
and nieinorandum of registration (/) : the loss of the receipt 
is not, liO'wnYe]', of any real importance ; for, as a matter of 
]»ractice, the certificate is never issued before the money is 
paid. In one (vase (^}, where an estate was described as 
land-tax redeemed, a statutory declaration by a former owner 
that no land tax had been paid in respect of the land, 
siihsequeiitly to the pimhaso or redemption thereof, in or 
about the year 1799,” was held insufficient to satisfy a 
purchaser ; for it left it doubtfid whether the land tax ever 
was redeemed, so as. to free the land from liability either 
to the Crown or to a pui’chasor under the 42 Greo. III. o. 116, 


(rf) Shmc'ihmj Purctge easCj 7 11. 

L. 0. 1. 

(^) OoH'tU V. Chamhers^ 21 B. 019; 
Moulton V. JMinomh, 1 D. R. & J. 21G. 

(/) See 42 aeo. in. c. IIG, s. 38. 
See as to sales for reddiiptioii of tlie 
tax, JIuls V. Mojiinl, o Bl. N. S. 
G13 ; S. C,, 2 Dow k C. 411 ; ZaiDie 
Y. Zaii'rie, 2 Dow 550. As to the 
riglit of a remuiiidciman to pay off 
tlio represoataiives of a tcnaDt for 
life wlio redeemed tlio land tax onfc 
of lus own money, see Cousins v. 
liar) is, 12 Q. B. 726. As to merger 
of redeemed land tax, see Blunddl v. 
Blmihj, 3 D. G-. & S. 433 ; Bulhhj 
T. Eope, 1 K, & J, 482; Neanie v. 
Moomm, 3 Eq. 91 ; when redeemed 
by ecclesiastical incumbent, Kzlderbee 
Y, Amhose, 10 Ex. 454. It should 
bo remombered that land tax re- 


deemed by a person having a limited 
interest under 38 Geo. III. c. CO, or 
under 12 Geo. III. c. 116, s. 123, 
i'5 personal estate; hut a fee farm 
rent in Hon of land tax, purchased 
under 12 Geo. III. c. 116, is real 
estate. Under 16 & 17 V. c. 117, 
s. 2, mori>er took place in every 
case of redemption under a contiaot 
entered into after the 20th August, 
1853 ; hnt as regards contracts 
entered into after the 29th July, 
1856, this section was repealed hy 
19 & 20 y. c. 80, s. 3. A subse- 
quent inolosure of waste lands of a 
manor will not revive the land tax, 
if it has been previously redeemed ; 
Eodgm v. Fmmn, 31 L. T. 679. 

(^) BucMmn v. FoppUton, 4 0. B, 
N. S. 40. 



THE ABSTBACT. 


m 


or Ms representatives : and in the same ease it was also Inhl, Clmp.^vnL 
that a statement in the operative ]>ait of a ('tai\c‘yuii«e iliat - 

the consideration was for the ahsoliite pimhii'^e ol the hind 
^‘free from land tax/’ did not fall within the usual (imdition 
inaMiig deeds of a specified ago eonclnslve (‘videnm of every- 
thing recited or stated therein. On an exi'lumge of lawhs 
under the Greneral Inclosni’e Act (4), ih) lialMity to land tax 
is not transfeired from the properfy (‘xelianged to that tak^ei 
in exchange (Z), and tlu* silt' of an ani'icnt ]io^piiah vliich 
was exempt as such, retains the oxemplion, although the 
hospital has Leen removed to anotluT site, and tlie land 
discharged from the charitable trusts (/»). 


Tithe, also, is a harden the existoneo of which is presumed Tithes, 
in the ahsenco of agreement. The Law upon the subject is 
rapidly hocoming less important under the provisions of the 
Tithe Commutation Acts (/) : the Commissioners acting under 
which have power, in making their award {m)^ to decide, as 


(h) G & 7 ¥ill IV. c. 115. 

(\) Cooch V. IFalikii, 4G L. J. Cli, 
630. 

(I) Cox V. Mahkh, 3 Ap. Ga. 473. 

(/) G & 7 ¥in. IV. c. 71 ; and seo 
supplemoatary Acid, 7 ¥ill. IV. & 
1 V. c. 69 ; 1 & 2 V. 0. 01 ; 2 & 3 V. 
c. 02; 3 & 4 V. e. 15; 5 V. c. 7; 
6 & 6 V.o. 51; 0 & 10 V. c. 73; 
lO&llV. c. lOi; 14 & 15 V. C.53; 
23 & 24 V. c. 81; 25 & 26 V. c. 73; 
and see tlio important additional pro- 
'nsions contained in 23 & 21 V. c. 93 ; 
and seo 31 & 32 V. e. 89 ; 41 & 42 V. 
c. 42; and 48 & 49 V. c. 32. Tlic 
tithe, or commntation ront-ckarge, 
may, under ilio 0 & 7 ¥ill. IV. 
c. 71, 8. 71, he merged by tlie tenant 
in fee or in tail thereof ; or, under 
1 & 2 V. c. 01, by any person or 
persons seised of, or having power 
to acquire, the fee therein, sect. 1 ; 
or by tenant for life in possession of 
both land and tithe, &c., sect, 3 ; 
and the merger may be ojffected in 


copyholds, sect. 4 ; or, under 2 3 

y. c. G2, *8. G, hy porsonH holding 
glebe or other lands, and the tithes, 
&e., by virtue of any benefice, or ex 
ojjit io. By sect, 1 of the same Act, 
incumbrances upon merged titlios, 
&c. are made primary chargf^soii ibe 
lands themselves : and by the 9 & 10 
V. c. 73, 8. 19, the powers of merger 
given by former Acts are c stoiided, 
retrospectively and pTonpectively, so 
as to give equitable owners a poi^ er 
of legal morger, but so as to make 
charges on tlio tithe, &o. primary 
charges on tho land. TIio 7th section 
of 2 & 3 V. c. 02, provides that tho 
merger of tithes or ront-chargo is- 
suing out of cc'pyhold lands shall 
not be deemed to increase the valuo 
of tho lands for the purpose of 
assossiag the fmes. 

(ai) And which, if purqiorting to 
bo sealed with tho seal of tho Cem- 
missioners, is made evidence by Hoct. 
2 of 6 & 7 Will. IV. 0 . 71. 
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Chap VIIL 

Sect G. 


Commutcition 
of, under Ute 
Acts. 

Decision of 
Comnns- 
sioiicrs con- 
clushe, if no 
apiieal. 


As to liability 
under special 
apportion- 
ments. 


between titlio owner and land o\vner [n], but not as between 
rival claimants of tithe (a), all questions as to the existence 
of any modus, or composition real or prescriptive, or cus- 
tomary pajment, or any claim of exemption from or non- 
liability to payment of tithes {])) ; and their decision, unless 
reversed on an appeal brought within tlmee calendar months 
after its being notified in .wilting to the parties interested, 
or them agents (/j), is binding and conclusive : and no fuither 
time will be allowed by reason of the benefice becoming 
vacant, after the commencement but before the expiration 
of the tlmee months (r). There are exceptions of tithes of 
fish and fishing, and of mineral tithes (s), of payments instead 
of titlies in tlio City of London, and of permanent rent- 
charges payable in any city or town by custom or any local 
Act of Parliament (f) ; but, with those exceptions, all 
questions as to the existence or amount of liabilities of this 
description will eventually depend, and do abeady as respects 
a groat part of the country depend, upon the Commissioners’ 
awixrd (u) for the particular district. 

It must be borne in mind that under the 58tli section of the 
0 & 7 Will lY. c. 71, the commutation rent-charge may be 
specially apportioned ; so as to throw the amount attributable to 
the tithes of an entire estate upon some particular portion of it 
in exoneration of the residue ; hut the sum payable under the 
Act in lieu of tithes, is not a charge on the inheritance such as to 
entitle the owner of the rent-charge to sell the land out of wiiicli 
it issues for satisfaction of arrears {x). Of coimse when there 
has been an apportionment, the contract or conditions should 


(><) See Waller t. Bentley^ 0 Ha. 
629, 63.J. 

(o) y. TUh Gonimmloneu^ 15 
Q. B. 620. 

(i?) 6 & 7 Will I?, c. 71, s. 45 ; 
see WetJmeU v. Weiyhll^ 3 Y. & C. 
248 ; and see 5 & G V. c. 54, s. 10 ; 
Beg, V. TitU Commhmnos^ U Q. B. 
459; 18 Q. B. 156; Blicphe^d v, 
Imd Lomlondo } ifj 18 Q. B. 145. 


{q) Sect. 40. 

{)) Eomfiay t. Scroope^ 13 Q, B, 
509. 

(?) As to "wliat minerals are titbe- 
able, see Cruise, tit, 22, s. 47- 
(i) Sect. 00. 

[a] 6 & 7 Wm. IV. c. 71, ss. 52 
and 67 ; and see 2 & 3 V. c. 62, s. 8. 

(i) BmUy y. Biulham^ 30 Ob. D, 
84. 



THE ABSTKAOT. 


401 


f4tlii‘r tli(‘ fa<'t or ilio atnomit aoiiuilly paralrlo. Tt must Clmp. TTTL 
also 1 h‘ r* luoiuHooH in uims \n]i<‘iv any lands in a parish lauo 
hmi as hop f^’rouials, oivimrds, orniarkol pirdoiH, 

lliat Hie hoinniissieiaasniay funder mh*!. 1<H hav(‘ asdgiied a eliarg‘(*Ho« 
didriit ^\itli!u wliieli all laiid^ so fuhi\ated are to he huhjeei 
to ail e\lraordiiiar\ mrauje eluiip* in addition to the (#!'diii*iry 
charge “whieh afleef> them as eoiupuMH in the titheahle parts 
of thf‘ jiarish : and that lands witlhn Midi a district, althoiigdi 
waste and iiuprodiieHhe at the date of award, or e\eii if re- 
lie\ed from ihf‘ ordinary charge hy an apjHfrthaiiuent utahf 
the dSth MM-tioii, heeonu» under the 4‘iud Motion suhjeit 
to this extraordinary charge upcai their being suhsi'quiaitly 
hroiight undt‘r any of ih(‘ nhove special niodt^s of eulti\a- 
lioii (//) : and although it was hehl jahtr to the passing of a 
recent Ac‘t {:), that as huts arose which warranic'd Mat a 
prociHMliiig, a supplenieutal award assigning suet a diniried 
might at any time lie madc» by the ( Wimissioucrs (u), this 
pownr has ht»en taken awny by tlie last-meiilioniMl Ac4 (:). 

As rcBpc^eis tliose loealitl(‘S in wtieh the tithes ha>s not yet Composition, 
hiMai commnt(‘d, it may he sutlieient to states shortly, tliaf a c»TOption, 
composition real can he esfahllshc'd only by dirc'ct or pro- 
smnptivo proof of its <as‘ation by deed before* the* Id Elix. (c*) ; 
and that hcdoin the* lapsing of Ha* 2 k d Will lY. e. lOd, a 
modus could Ije (*stahlishcHl only by similar proof of its cdu- 
staiit paymemt Ironi the time of legal memory (c/) ; and that Proof of, 
to prove* an (‘V*mption from tithe, it wars necessary to show facTlitelbj? 
that the* land had InlongcHl to oin* of the greater monasteries, 
and was Inhl 1)y sneh monastery discharged from tiilu* at the 
time of iis dissolution (r). By the 2 k d Will TV. e. 100, 
a modus (/‘) or exc^mptlon may he* absolutely established as 

{y) Wiihh V. T}mnw\ Tj. R. 2 IL {(i) B(‘c SttlkiMv, Johmfon, 1 M. & 

L. 20S. U, 261. 

(i) ;iG & 37 Vkt. c, 12 ; Bt‘e met, 1, (0 SMthf v. Mnston, 1 lla. 203 ; 

{h) Mimll V. Tifh( CmiiiH.i L. R. S (\ 1 M. & 0. 261 ; aatl Iknm v, 

GC.P. 0.119, 

{() fti‘o TMivuii V. i (/) A (iistom for tho lord of a 

I^Iad. 1 10 , Ikiit V. Ikh^ 1 Y. & C. L manor U) rocuive a kntli of all titlce* 

I) n 


1). TOO, !, 
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Olnp. TJir. against tlie Crown or Dueliy of Cornwall, or any lay person, 

— (not being a corporation sole,) or any corporation aggregate, 

wbetlier spiritual or temporal, by proof of payment of tlio 
modus, or enjojanent of the land free from tithe, during sixty 
years next before the time of the demand ; and as against 
any corporation sole, by proof of such payment or enjoyment 
during two successive incumbencies, (or sixty years, wliich- 
ever shall be the longer period,) and three years after the 
appointment and institution or induction of a third incum- 
bent {h ) : but the Act does not extend to cases where the 
modus or enjoyment can ho referred to an agreement in 
uniting, or where the enjoyment has not been as of right (/) : 
and ill eases where, at the date of the Act, the tithes were 
in lease hy deed, or subject to a temporary composition in 
wilting, a period of tlneo years is allowed to the tithe owner 
after the determination of the term of demise or composi- 
tion (/i) ; and the time during wdiicli the lands are held by 
the tithe owner is excluded from the period of computa- 
tion (/). It was, after opposite judicial decisions (m), decided 
by Lord Cottenham, 0., in conformity with the opinions of 
eight of the twelve judges, that, in order to bring land within 
the operation of the above Act for the purpose of claiming an 
exemption from tithe, it is not necessary to prove its original 
capacity for exemption by showing that it belonged to one of 
the greater monasteries {n}. The Act, it may bo observed, 
does not prevent a party frnni pleading a modus from time 
immemorial, and proving it by the same evidence as he might 


able matters in tlie manor, and to pay 
a yearly sum to tbe rector in lieu of 
tithe, is not ■within the statute ; see 
Marquis ofWaterfoul v. Knight, 11 
0. & E. 653; Tho)pc Y.jgiouden, 14 
M. & W. 520 ; Tmmg y. Ckre JIaU, 
11 Q. B. 529, 

(/t) Sect. 1; see as to evidence 
tmder this section, Stamford {Marl of) 
V. Mmbar, 13 & W. 822 ; Mearson 

V. Beck, 21 L. T. 0. 8. 21 ; the Sorter 
period o! thirty years during which 
there is enly a primd fem and not 


an absolute claim, does not appear to 
ho material as between vendor and 
purchaser ; see sect. 6 of Act. 

(i) BalhU V. Johnston, 2 Ex. 256, 
286. 

(1c) Sect. 4. 

(0 Sect. 5. 

(m) See SalMd v. Johnston, 1 Ha. 
196; S. (7., 2 0.B. 749 ; 2 Ex. 256 ; 
MelloimY. Clay, 4 Q. B. 313. 

(w) Salldd V. Johnston, 1 M. & G-. 
242 ; see J)mn of Mlg v. Blm, 2 D, 
M. k a. 469. 
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ImTo ])o{or(3 {li(‘ htulu<n ; nor doos it apply to damw for Cliii#. vilL 
statutory titliOH in I la* ( ity of Ijondoii (o). ct. 6. 

Tlio 3 & Jr "Will. lY. 0 . 27, s. 's\ln(*lioiiaof*vtliaf iioporsoii iiow 
hliall liriiig ail aafion 0) r<'<‘ovor any Isiiid (wluoli Ly N*olioii 1 
iindiidoH titlios, iinlohs belonging to a spiritual or olsMoiiosynary 
corporation soli*) but ^^iilun twyiity years nc\i after llu* 
riglit a(*(Tucd, 'was licbl, by tbo <biii*t fd Evbf(pif‘i\ not to 
prcwait ilic titlic ownin' from ivi-ovoring iitbi*s as diattcls 
from the cuHnipiiT, altliougli none ]ia\t‘ Ikmoi set out for iwiaif v 
years ; but to bi‘ coniined to (nst^s \v]iej*f‘ tiunv ar(‘ two paitio,s 
claiming adverse estates intbetiibes (p). A recent diH'ision (q) 
of tlie House of Lords lias set at rest a doubt whicli liad long 
been ontertaiued as to wlietber a tithe rent charge is 
witliiii section 1 of tlio Statute of Limitations (/■), or a compo- 
sition witliiii the exception in the section. 

Deftads in tlie early title, or in the (‘vidmi(*e thereof, are IX-fortain 
oecasionally rendered imniateriiil by the 2 & 3 Will IV. e. 71, supplied % 
and 3 & 4 Will. IV. e. 27. Hresumtioa 

Al't, and 

^ Ht utnte of 

With gemual reterenee to the former (eommonly knowm as 
the rroscription Aet), we may observe that, exe(']>t in the case 
of the right to light, there is nothing in the Ari whirii 
iiiterfores witli a claim to an (‘asement by ex]a*(Hs grant; or 
wliirii jatweiits a claimant from laoceeding aei'ording to tlie 
(bmmou Law, if he elects to do so. The enjoyminit of the 
right must be for tlie whole statutory period in the iliaraeter 
of aneascnnmt, as distinct from the land on which it is sought 
to be imposed (-sj ; and, (»xcept in the case of an camiicnt of 
necessity, the right, if acquired, is extinguished by an iinioti 
of the ownership of ih(‘ dominant and servient bmements, 
for estates of an equally high and perdurable nature (/) ; 

{(j) Eulmh V, Tmjne, 33 ¥. B. 8(U, (r) 3 & 4 W, t?. c. 27. 

(/)) BdlcUr. (^r) Utirhmlg^ y, WamHti, 3 Ex. 

Compare tlie Real Property Limi- 552 ; and He(‘ and eoiiHidur hid^mmk 
tation Aft, 1874 (37 & 38 V. c. 57), r. C Ch, 703. 

8. 9, (l) Se<* Co. Litt. 313 a ; Tkmm ?, 

{ (j) L kh htnd Comfuimm v. Cfmit, Thomm, 2 0. M, k B. 4 1 ; kmper 

10 Ap. Cu. IL Ekkt/i 2 d. & H. 555, 

1) D 2 
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Chap. VIIL 
Sect. G. 


As to claima 
of light. 


tlioiigli it is only suspended where the estates are not of the 
same daxation, and mil revive on their severance (u). The 
Act is retrospective in its operation, so as to include in the 
computation of the times necessary to confer the statutory 
title a period of enjoyment prior to the passing of the Act (r) : 
hut each of the respective periods must he deemed and taken 
to he the period next hefone some suit or action, wherein the 
claim or matter to which such period may relate shall have 
Been or shall he brought in question (xh It may he observed 
that a user which is neither capable of interruption nor 
actionable cannot be the foundation of an easement (y). 

A claim to light becomes absolute and indefeasible after 
twenty years’ uninterrupted enjoyment; unless such enjoy- 
ment bo shown to have been by virtue of some consent or 
agreement, expressly made or given for that purpose by 
deed or writing {z ) ; and local customs to the contrary are 
expressly rendered inoperative (a). Where reliance is placed 
on the statute, the title to light, acquired thereunder, now 
depends entirely on positive enactment, and is no longer to he 
rested on the fiction of a presumed grant or licence from the 


{u) Simper v, Foleij, 2 J. & H. 555 ; 
and cases there cited ; and cf. Lady^ 
man v. Grave, 6 Ch. 703. 

(t) Simper Y. Foliij, hnprd. 

(j) Sect. 4. 

(?/) Sturyes v. Fi ulgman, 11 Cli. D. 
852 ; and cf. Wdh v. Fiul, 13 C. B. 
N. S. 811 ; Cliuhemore v. llicJinnh, 
7 H. L. C. 319 ; Svymt v. Lefiicr, 
4 C. P. B. 172 ; JDalton y, Angus, G 
Ap. Ca. 740. 

{z) Sect. 3. As to the form and 
requisites of such an agreement, see 
Jkidiij V. Atlmson, 13 Ch. B. 283, 
and Judge y, Loiee, 7 1. B. 0. L. 291. 
As to the onus of proof and forms of 
rebutting evidence, see Stddon ?. 
Bank nf Bolton, 10 Ch. B. 462. 

(( 2 ) Salters^ Co, v. Jay, 3 Q. B, 
109 ; TrmmU y. Merchant TayhnJ 
Co,, n El. $55; and see Yatm v. 
Jack, 1 Ch. 205 ; CurrM Co. y. Cor- 
ML 2 Br. ^ B, m : Eeath y , Buck^ 


nail, 8 Eq. 1. The right to light 
may, however, be taken away by 
Act of Pailiameiit, empowering 
another to erect buildings which 
will destroy or affect the light. In 
such a case the only remedy open to 
the party injured is under sect. 68 of 
the L. C. C. Act ; Clark v. London 
School Board, 9 Ch. 120; Duke of 
Bedford v. Baitson, 20 Eq. 353 ; Bad- 
ham Y. Marns, 45 L. T. 579, a case 
under sect. 20 of Artizans’ BwelHng 
Act ; Wigram y. Fryer, 36 Ch. B. 87. 
But rights to light and other ease- 
ments are not extinguished by the 
mere purchase by a railway com- 
pany under compulsory powers of 
the servient tenement, but still exist 
unless compensated for, and revive 
on a re-sale to an individual ; Flhs v. 
Bogm, 29 Oh. B. 651 ; and see Bird 
v. Fggkton, ik 1012 , 
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adjoiiiiiLg proprietor (i). Whore, liowver, ilie provihioiis of Clmp.vni. 
the hlutiite are iiiappli<*{ihle, e.g. "i\liere tlaae has hecai ro{*f*iit — 

imh}^ of ]H),s*sehsioii, as distiiignihlied fami tith^ aud it can 
proYO(l that before siieli unity (‘omnK‘ue(‘d the aeeesh of light 
lias been enjoyed as far back as living luonioay goes, a title 
will be deemed to 1 h‘ established iiidepeiidently rd the statute, 
for the statute has not iaken away any mode of eluiming the 
easement vhieh (existed hefor(‘ its passing in (uses ^Uileh do 
not i‘onie A\ithin its provisions (r). It is, how (V it, eo]i<‘ei\etl 
that in eastNs to whieh tliose jjrovisions apjly tla^ siatiit^* lias 
altogetliCT sup(TS(.‘d(Hl thf‘(bmm(m Ijaw', and that tin* dtMbd^m 
in Lanfninchi v. 3I(ickende [d) cannot 1)(‘ uididd, Tlu‘ enjoy- 
ment of this easement need not be as of right ; mm is thcTo 
any ri^seryation of the rights of r(wmionors (e) ; and, 
there hi^ no adwTse inhuTiiption, an nnbrobm (‘ontlniiity of 
enjoynnait is not m^wary to estahlish the rigid ; thus, if 
after the statutory pmiod has eommeiieed to jun, but ladore 
the hveiity jears have elapsed, there is an intenul during 
whi(*h thf^ owiKT of the domiiumt tcunmnuit, (m his (KHipying 
t(mant, is also in the o('(*upation (»f tin* smwKmt tdnanmit, th(‘ 
ojx'ratioii of tho statute is for the time f^uspmided, hut 
on tilt' Btweraiiee of the unity of o(vupalioii ; and tlu^ statutory 
ptuiod inaylu^ made up partly of th(^ jxTiod imnuMliately prior 
to the unity oi oeeupatiou and ])artly <jut of the ptuiod ini- 
mediat(‘ly siie(‘(^(aling it (/). Whmv it is a<'«phr(sl against 
tlie owmm of a h^asdiold infer(‘ht in tlie siuwhmt tmaamaitj it 
is a(‘(piir(Ml also against tin* owmm of tlie reversion ((/). 


Ill ordim to (*stahlish tla^ right tlnmc* must, It is e(ni(‘favi‘d, 
b(‘ some hmkUng in resp(‘(I of wlnVh it (-an be elaiined (/f) ; elfiarg!™ 
but -wlimi oini‘ ae([uir(Hl, it will not be lost by an mdargi'- 

wbdowB. 


(/>) Trnseott ?. Mtnhtut TiUjIurn* 

Co., 11 Ex. H.)5, })(T {\ikT%e, J. ; 
Tapilng Y. 11 H. L. C. 290, 
Lord Westbury’s sprcH-h. 

[() Aumltij V. iikiefi 10 Ch. 283. 

\(l) 4 Eq. 421. 

P) Beet. 8. 

(/) Lmltjmmi v. Cmre, 6 C1u 7^3. 
(y) lAmpr V, 2 d. & H. 5.55 ; 


Ladt/mmi. v, ('/mrr, supnu 
{k) B(*o IbkiiH V. Mmril^ 1 Mo, k 
B. 230 ; ■where, however, it wuh not 
aeooHHitry to dceldo the poiat. In 
Ihrn^ V. Ih Pinna^ 33 Eh. J), 238, 
dutty, J., held that a tiiiiher «tttge 
was not a huililliig within the Act ; 
hut the 0. A. lelt the point imde- 
aided. 
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Chap. VIII. ment or alteration of tlie ancient windows (/) ; nor Ly tlie 
^Seot. 6. Qf f ]|{5 dominant tenement, whetlier by some 

casualty, or by the voluntary act of its owner, unless there 
is evidence of an intention to abandon the right; as, e.g., 
by not rebuilding the house uithin a reasonable period (/.) : 
nor, on rebuilding, is it absolutely necessary that the new 
windows should be ideutical m situation or dimensions with 
tliose w'hieh proriously existed, if there is no material change 
in the nature or in the quantum of the seiwitude imposed (/), 
and if the area of the now window is substantially coincident 
with the area of the old {m ) ; nor does the fact that the owner 
of the dominant tenement has within the statutory period ac- 
quired by the removal of buildings a larger quantity of light 
than he previously had, entitle the owner of the servient tene- 
ment to obstruct the excess of light («). It has been held 
that whore the owner of ancient lights has replaced them by 
larger windows, the Court will not restrain the owmer of 
the servient tenement from obstructing them, but will leave 
the plaintiff to his remedy at Law (o) ; but, in later cases, 
this decision has been disapproved; and it appears to be 
now well settled that the mere fact that an owner of ancient 
lights has enlarged them, does not disentitle him to an in- 
junction to restrain the servient owner from obstructing 
them (p). According to this doefriue, w'hich is the logical 
consequence of holding that an alteration is not per se an 
abandonment of the easement, if the owmer of a small 
ancient light convert it into a large window, which cannot be 


(i) Taphng v. Jbwds, 11 H. L. C. 
320, o\errulin^^ liimhm v. Bean, 18 
Q. B. 112; Eiitiliumn v. Copestalc, 
8 C. B, N. S. i02; and Ketison 
V. Ttmlir, 27 Oh. D. 43 ; see aLo 
loiLliu V. Waller, 51 L. J. Ch. 443, 
{1) Moore v. Bauson, 3 B. & C. 337, 
341. The owner of the site of a de- 
moEshed hnilding, which formerly- 
enjoyed the right, can restrain a 
neighbouring owner from so build- 
ing as to interfere with snoh light as 
ho would ho entitled to on building 
on the taoant site; Meelnmiml 
t, Km^ 14 Oh. B, 21S; 


StaigU V. Bmn, 5 Ch. 1G3 ; and see 
/Scoil V. Bape, 31 Ch. D. 554, 575. 

(1) The Cuniers' Co. v. Cotheit, 2 
Dr, & S. 358 ; but see Chenmgton v. 
Ahneg, 2 Tern. 646 ; and Agnsleg v. 
18Eq. 544; 10 Cli. 283. 

{m) Xtimn v. Tinder, 27 Ch. D. 
43. 

(a) JOgoid Company v. King, 9 Eq. 
438 ; National Tmmcml Ins. Co. v. 
Trudminl Ins, Go., 6 Ch. D. 757. 

{o) Heath v. Tmhmll, 8 Eq. 1. 

[p] Aynsky v. Ghier, 18 Eq. 544 ; 
10 Oh. 283 ; and see btmght y. Bmn, 
5 C^. 163, 167. 
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obstructed without blocking the access of light, j)roviously Cliap. VIIL 
enjoyed, thi’ough the space or aperture of the old mndow, ho 
will after the lapse of the statutory jn^riod acquire, in respect 
of the enlarged window, the prescriptive right wliniihe origi- 
nally had only in respect of the smaller r)no ; and will in the 
meantime be able to prevent any obstinietion, on the part of 
the owner of the sement tenement, wiu(‘h may intca^bre with 
the acrpiisithm of the rigid. Tlie most reemd ease on this 
subject {(j) has extended the doetrine of the older fiiithorities, 
and has laid dowm that “the access and use of light” to 
wiiieh, under the 3rd so(*tion, a penson acrpiires an indtiVasible 
title hy enjoyment for twenty years is the aecess ami use of 
the particular cone, or pencils of lighi, whitii has during that 
period passed over the serviemt to the dominant tenement. 

It follows that the right is not lost by an alteration either in 
the structure or position of the building for which tho right 
is claimed, provided only that the now or altered building is 
so constructed as to enjoy some part at any rate of tho eono 
of light enjoyed hy tho fonm^ building. Witlun this limit 
neither setting back (r), nor advancing (a), tho site of the old 
building will destroy the right. The fesult of this doctrine 
SGCins to be, that abamhamient of the rigid can only arise by 
subhlituting for tlie old building a stnudiire which has no 
windows (/), or rather, it is (*omnived, no aperture (a) whi(ii 
intercepts any portion whatever of tin* light whi(h formerly 
fell upon the old window's or any of tliem. Ihit it may bo 
that where there has been no abandommmt, tho p(‘rsoH who 
claims the right to lighi may yet bo unable to enforce it, from 
want of evidence as to tlie character of the rigid whirii he 
claims (ir). 

In the present conili(*t of the authorities it is very difficult As to tlie 
to lay down any doflniio rule as to tho extent to which the 

right mtij ho 

{/j) Scolt V. JVk, 31 Oil. D. 55). V. Tmhiikl Amianea a., C Ch. D. dmmed. 

(i) Buikn y. Dukinmi, 29 Cli. JD. 7o7, 7^)9. 

155 . («) Jhnk V, Ik Tmna, SS Cli. B. 

[n) Stoii Y. mpm, 23H, 258, 

{/) lb.; sm per Bowen, L. J., at { 4 ) S(ott v. see per Cotton, 
p. 571 ; but this doctrine is at vari- L. d., at p. 570 ; and nee Fuiikr$ y. 
anoe with tho opiniou of Jesstl, 51 L, J. Ch, 418, 

M. R , in I)w, Inwrme Co, 
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Chap. VIII. 
Sect. 6. 


As to tlio 
Quantity of 
Hght. 


On sale of one 
of two adjoin- 
ing tenements 
by the owner 
of both. 


en]0}Tiiont of this easement can be claimed; but it seems to 
bo the better opinion that the extent of the right is the same 
whether the dominant tenement in respect of which it is 
claimed be situate in a town or in the country (.r) ; and that 
the riglit extends not only to light sufficient for the use to 
which the tenement is for the time being applied, but also to 
light sufficient for any purposes for which it may reasonably 
be used (y). 

It seems to be now well settled that the Act, although it 
has altered the mode in which the right may be ac(][uired, 
has not altered or extended tbe right itself; and that, as 
before the Act, the oumcr of the dominant tenement was 
only entitled to such a quantity of light as was sufficient, 
according to ordinary nsage, for the comfortable and bene- 
ficial enjoyment of his house or shop; so, since the Act, he 
can only acquire by prescription a right to a sufficient 
quantity of light, not necessarily a right to all the light 
which he has enjoyed dming the statutory period (z). 


With regard to the*difficult question of implied grants and 
reseryations of the right to light on the sale of two adjoining 
tenements by the common owner, it is conceived that the 
eases which at first sight seem to be conflicting may be 
reconciled under the tlmee following propositions : — L If the 
omer of a house and adjoining land sell, or contract to sell (zz) 


{x) Tates y. JacI:, 1 Cli. 209 ; 
y. Auction Mart Co., 2 Eq. 248 ; Lpn 
y. TilUmore, U W. B. 611 ; Martin 
y. Eeadon, 2 Eq. 430; Machij v. 
Scottish Widoivs* Society, 111. R. Eq. 
641, 660; and see contra, CUrhe v. 
Claih, 1 Cb. 16 ; TureUY. Pritchard, 
iMd. 251 ; Hobson v. Whittingham, 35 
L. I. Gh. 228 ; and see obseryations 
of L. J. James on Olarlio v. Clark in 
Xclk V. Pearson, 6 Cb. 809, see p. 812. 

(|/) Jatm y. Pmh, Bent v. Auction 
Mare Co., supra; Tounge v. Shaper, 
27 L. T. 643; Mackey y. Scottish 
Widom"^ Soeictg, supra. Jackson v. 
Duke of MumtlCf 3 B. J. & S, 275 ; 

mA Mffrfiin IT- 1 ri«T«irv sen 


must be treated as oyormled by Tates 
y. Jack, supra; see Aynslcy v. Glover, 
18 Eq. 544, per Jessel, M. R. ; and 
Moore y. Eall, 3 Q. B. D. 178. 

{z) See and consider Kelk v. Pear-- 
son, C Cb. 809. Tbe rule, that, if 
access of light is not interfered with 
to an extent wbicb will diminish 
tbe angle of light below 45°, there is 
no material interference, is not an 
absolute rule of law or evidence; 
City of London Prmery Co. v. Tennant, 
9 Oh. 212 ; Tlmd y, Belmiham, 2 Cb. 
B. 166; Parker y. Pirst Amiue Eottl 
Co., 24 Cb. B. 282. , 

(ffi) PeddingUn v. Atkc, 35 Cb. B. 

SI >7 
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tlie liouse first, lie impliedly grants witli it the riglit to Chap. Till, 
light over tbe adjoining land, and can neither himself 
obstmct the lights of the house, nor give to anyone 
claiming under him the riglit to do so(r^). 2* If tlie 

common owner soli, or contract to sell(<7<7), the land first, 
keeping the honso nieanAvhile, tlxcin is no implied reser- 
vation of the right to light foi\ the house ; and the pur- 
chaser of the land may obstruct the light junvioiisly en- 
joyed by the house, wlietlier the house remains in the 
possession of the original vendor, or has been siibHefpienily 
sold by him [h). And the only exception to this rule — tliat 
if a vendor wishes to reserve any rights for tlie propmty 
which he retains, he must do so hy ex})ress words — is the 
ease of apparent and eontiiuious easements (e)* d. If the 
common owner sell the land and lioiise oiilier simultaneously, 
or, tliongh not simultaneously, yet in smh a way lhat hoih 
conveyances are really part and parcel of one sale, and are 
in fact founded upon transactions whicli iiiEipiity are eijui va- 
lent to conveyancei between the parties at the time* when the 
transactions werg entered into, in such a enso tluuv is an 
implied reservaion of the right to liglit for tlu* house (c/). 

And it has be^ held, in a recent case, where the simultaneous 
alienation wp effected by tlie vdll of the common owner, 


{a) Fuhnerir. Fletchr, 1 Lev. 122 ; 
(Jox V. 1 Vent 2^7; Tenet at 

V. QoUw^, 21(1. Eaym. 1089, 1098 ; 
Hose well v. Trf/or, G Mod. IIG; Mohbh 
mn Y, GrmWf 21 W. E. 060. 

[m) IkiUlnfftmY* Alice ^ 35 Ch. B, 
317. 


practically broixglit it ■witlua the 
principle of the 3rd dm of diviniori ; 
awd the rule applies to the oanc where 
a man, wliilo a losece of adjoinmg 
land, lets the hotm, and aftewards 
nmuircB the in the land occupied 
hy him undtT the lease ; in that case 


{b) Ttuani YMdihm^ mpm ; White 
V. Bm, 7 H. & K. 722; 8nffwU v. 
/irro, 4 D. J. & S. 185; (kinM 
Go. V. Corbett, 2 Br. & S. 355 ; Blli^ 
V. Manchester Varrluge Go.^ 2 0. P. B. 
13 ; Wheeidon v. Burrows, 12 Oli. B. 
31 ; MmseU v. Watts, 25 Ch. B. 565 ; 
reversed 10 Ap. Ca, 590, hut on the 
ground that in tho particular oirsum- 
stances there was an implied contract 
not to iolerfere with the lights of 
tho reserved property which displttred 
the general rule above stated, and 


it has been hold that he is in the wme 
position as a stranger would have 
b{‘eu, and is entitled to obstruct tho 
lights of Ids own tenant: Booth v* 
Ahis‘k, 8€h. 063; and maBtdtiiny^ 
ton V. Atkc, mprd^ 

(r) Wheddun v. Bumm, mpra, p^ 
49. 

(d) Swamkrou^h t, Gormiry, 9 
Bing. 305; Compton v, llwhanh, 1 
Pii. 27 ; Alhn v. Tmjkr, 16 Ch. J). 
3)5 ; and see and (Uhtinguish IViUmn 
V. Tmujhton, 48 L. T. 508, 
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Chap. ?III. 
Sect. 6. 


Teiidor should 
keep rights 
aliye. 


As to riglt to 
air. 


As to ease- 
ments other 
than light. 


tliat tlie fact that the dominant tenement was not at the date 
of the will in the actual possession of the testator, but was 
lot on lease, did not alter the rule ; and that the devisee of 
the servient tenement, and those claiming under him, were 
not entitled to obstruct the lights of the houses (e), 

111 every such case a prudent vendor will, by express reser- 
vation or re-grant, keep on foot for bis own benefit, in respect 
of tlie tenement retained, any easement or quasi-easement 
wbieb be may have acquired or enjoyed, or wbicb be may 
desire to exercise, over the tenement sold. 


There is no natiunl right of miinterriipted access of air to 
the cliimiioys of a building (/’), or to a windmill (y), nor can 
such a right be acquired by prescription (/?), but must be the 
subject of an ex2>ress grant. 

Claims of right of way, water, watercourse, or any other 
easement (except light) become jmmd fade valid after twenty 
years^ uninterrupted enjoyment; and cannot be defeated by 
mere proof of sncli enjoyment having commenced at any 
prior period ; but, until forty years’ uninterrupted enjoyment, 
they remain liable to be defeated in any other way in which 
they might have been defeated before the passing of the 
Act; c.y., by proof of a grant, or of a licence, written or 
parol, for a limited period, comprising the Avhole or pai’t of 
tlie twenty years, or of the absence or ignorance of the parties 
interested in opposing the claim, and theh' agents, during the 
whole time that it was exercised” {i ) : after forty years’ un- 
iiitemipted enjoyment, they become absolute and inde- 
feasible, unless proof he given of such enjoyment having 
been under some consent or agreement expressly given or 
made for that purpose by deed or -writing [h ] : after the end 

[e] Barnes v. Loacliy 4 Q. B. D. (g) irehhy.Bml, ISO. B. K S. 841. 

494 ; but ^betber the result would {h) Fotts v. Smith, 38 L. J. Cb. o8 ; 

have been the same if the servient, and see Sail v. LielifieU Brewery Co., 
and not tbo dominant, tenement bad 49 L. J. Ob. C55; Earris v. Be 
been in lease, is at least doubtful: Bmna, 33 Ch. D. 238. 
see Groddard, 251. (/) Per Parke, B., in Bright v. 

(/) Brymt v. Befever, 4 0. P. D. Widhr, 1 C. M. & E. 219. 

t7*> {l.\ O 
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of tlio twenty years, and before the end of tli(3 forty, a grant Chap. Till 
may still be presumed by a notwiflistandiiig that . 

the enjoyment is shown to have originated in an agree ^ment 
by parol or writing not tinder seal (m ) ; but no such pre- 
sumption is admissible if the owner of tlie servient tcaieimait 
was incapable of rightfully granting the easement: e.g,, if 
such grant would have been a hreq,{h of trust 


Some of the main points in the law as to riglits of way As to rights 
may he here conveniently referred to. A road may he a 
common highway, even though it is only occasionally u>sed 
by the public, or is circuitous, or does not terminate in a 
town, or in some other imhlie road (o) ; and a very short eon- public vay: 
tinuoiis user of it by the public, openly and as of right, is 
sufficient to raise a presumption of its dedication to thfar 
use {j }) : hut the presumption may he rebut teal by evidence 
of the owner’s intention that the public should only have a 
permissive user, as, e. g,, by his arbitrarily closing the way 
for one day in each year {g), or by showing that the state of 
the title was such that a binding dedication was iuipos- 
sihle (r) ; hut mere non-user for any immh(w of years will 
not destroy (r^), or prevent the puHio from resuming tlie 
right to a public way ; though it may hi) evidence that no 
such right ever existed. The soil of a road, whether public 
or private, mgue ad medium filum vke, is presumed to belong 
to the adjoining owners {u ) ; and passes by the eonveyaTU'e, 


(/) See 1 0. M. & E. 222. 

(m) JOewhnt v. IVntjlcif^ 1 C, P. 
Coop. S29. 

{«) MMe C, C(K T. Ikdcliffe, IS 
Q. B. 287. 

{q) Eu V. InUllUinth of IFandis- 
mrth, 1 B. & Aid. 6S. 

[p) Muphj Charity y. Merrymnthr^ 
11 Ea. 3 Ton. ; where a period of aix 
yoarB was held sufficient. See, too, 
Eoioer^ y. Bathmt^ 49 L. d. CIi, 294. 

[q) Trmim of British Mmmm v. 
Itnnh, 5 C. & P. 400. 

[r) Bey. Y. iVO ir, 4 E. & B. 737. 
The oHHs of displacing the presump- 
tion lies on the person seeking to 


deny the inference from the public 
user ; Boian y. JhitharsC saprii, 

(s) /ham Y. H B. N. 

S. SIB, 

(^) y. Moiitaym^ 4 B, & 0. 
098. 

(«) Bmulije ?. Ward, 10 C. B. N. 

S. 400. TIio presumption does not 
extend to a road nra actually exists 
ing, but only intended bo be made ; 
Zdyh V. 5 Ex, B. 201 ; Holtm 

T. Beilinghmii, 7 Q. B. E. S. 329. But 
BOO as to highways under an urban 
sanitary authority, Public. lb»alth 
Act, lB7d, SB. 4, 149; Vounlik v. 
Charlton, 4 Q, B. D. 104. 
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Chip. yiii. 
Sect. 6. 


private way ; 


wav of necos- 
faity. 


oven wliore the land is set forth by admeasurenieiit, and is 
described hj reference to a plan which contains no portion of 
the highway (/). 

A right of private way is generally elaimod by express 
grant or reservation; but such a grant lias been prosimied 
from an uninterrupted enjoyment of twenty years not shown 
to he merely permissive (y) ; and the presumption may he 
raised, even where the land is in the occupation of a tenant, 
if the user has been of long duration, or there are other 
cireumstaiicos which prove that such user was with the know- 
ledge of the owner of the inheritance (s). 

A right of way, by necessity, may bo claimed, as arising 
from an implied grant, on the prineij)^ that a convenient 
way is impliedly granted as a necessary incident to the land 
conveyed (f/). Such a right is an exception to the general 
rule that a grantor, if he intends to reserve any right over 
the tenement granted, must reserve it expressly in the grant : 
the groimd of tlio exception being, apparently, the public policy 
of preventing any t(i)‘neinGnt from becoming absolutely use- 
less (i). Hence, sueli a right of way is impliedly granted, 
or reserved, where a land-locked tenement is granted, or re- 
tained, while the adjoining land is granted (c). But nothing 


(ii) Btrridgex, JFard, 10 C. B. K S. 
400 ; Micllethwait v. Xeidaij Bridge 
Co., 33 Ch. D. 133. The soil of 
tlio road is not houndary, but part 
of the property sold, and stands on 
the same footing as to payment ; Be 
Bopple and Barratt, 2d W. B. 248. 

(y) Campbell v. IFihonj 3 Ea. 294. 
(r) Davies v. Stephens, 7 C. & P. 
570; Daniel Y. Forth, 11 Ea. 372. 
The owner of a wharf or of property 
shirting a road has, Jure nature, a 
private right of access to the river 
or road; A.-G.y. Thames Consena^ 
tors, 1 H, & M. 1. Interference 
with such a private right is ground 
for an action for damages; Bosby, 
Groves. 5 Man. & Gr. 613 : Imn v. 


Fritz Y. Eohon, 14 Gh. D. 542. 

[a) FroetorY. Eodgson, 10 Ex. 821, 
828 ; Flnnlngton v, Galland, 9 Ex. 1, 

(b) Dutton Y. Taylcr, 2 Lutw. 
1487 ; Flnmngton v. Galland^ supra ; 
Wheeldon v. Burrows, 12 Ch. D. 31, 
57. 

(e) ClarJc v. Cogge, Cro, Jac, 170 ; 
Eowton V. Frearson, 8 T. B. 50 ; 
Finnington v. Galland, supra; Gayford 
V. Moffatt, 4 Ch. 133 ; Cannon v. 
Yillars, 8 Ch. D. 415. It should he 
observed that the term reserved 
is not an accurate expression, be- 
cause where the land-locked close is 
retained, while the adjoining land is 
granted, the implied right of way to 
the close— striotlv sneaking— ope- 
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sliort of absolute necessity for the iisn^ of the way at the dat ‘ 
of the grant is sufficient to raise the iinplioatioii (//) ; and the 
right is liniited by, and ceases with, ihe necesshy wiiidi 
created it (c ) , and is confined to a user for such purposes as 
were necessary for the enjoyment of the hinddodvcd tcne- 
ineiit at the date of its separation j&inm the adjoining land, 
and docs not extend to a user for miy other pinposes (/). 

It is for the grantor to determine wffiat is a ('onveiiiimt way 
to the land-locked land (g) ; but wiieii on(*e the "way has 
been created, it seems the better opinion that the owner of 
the servient tenement cannot diveit it at his pleasure, even 
though the substituted way may be as convenient {/i) . Where 
on a devise a farm was severed, and there was no access to 
one of the severed portions, except over the otluT, and tlio 
will was silent as to any right of way, it wns ludd that there 
was an implied grant of a right of way which a(*tiuilly 
existed at the death of the testator, wlio had himself occupied 
the farm (/). 

A private right of way is not necossaiily lost hy twenty 
years’ non-user, the party entitled lia^hig had a more con- 
venient mode of access ; in order that non-user may have the 
effect of destroying the right, it must be the conHefincnco of 
soinetbing which is adverae to the user (k ) : and a ]»urol 
agreement for the substitution of a new way has Ikhui held 
no evidence of the abandonment of an old presciiptivo way (/), 
A right of way by presciiption must be restri(*ted to tlie kind 
of user to whhh the prescription exhuids ; tbo true |)riiicipl(? 
1)oing that you (‘aimot from evidence of user of a privilege, 

grantee of tlio adjoining land; Cor- (ri Ckde v. C lloll. Abr. 
poratm of Imdmi 13 Ob. CO, pi 17; Turhrw WdhtmdyiWiii, 

B, 798. Ill ; Mm v. IklUm, 11 Ob I). 908. 

id) dodd V. BurMi, 1 11. & 0, 113 ; (/^ See diriu of Bkiekbunj, J., in 

JCmior V. IMgmn^ 10 Ih, 824. Mrmi v. Hpmrr, 1 B, & B. 

(<) Jhhmj, Gorlnp, 2 Bing. 76. (b Bmrson v. Bpnwrj miprd. 
if) Corpontim of London y. (k) Ward v. Ward^ 7 Ex* H3H. 

mprli; see iml Qonmhf Llrrfv. (/) ImtU y. Smithy 8 0. B, N. S. 

iMui Ikl, 31 Cb. 1). G79. 120, 120, 127. 


Olmp. Till. 
Beet, ih 


By whom to 
be deter- 
mintHl. 


How right of 
piivatf way 
may be lent:. 
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Obap. VIIL 
Sect. G. 


As to water 
and water- 
courses. 


coEiioetecl with the enjoyment ol property in its original 
state, infer a right to use it, into wliatsoeYer form, or for 
whatever piupose, that property may he changed {m ) ; where 
it depends upon grant it may he lost by the user of it for 
pni'poses not authorized hy the terms of the grant {n ) ; hut 
unless specially restricted, it will, as a general rule, he con- 
strued as a right of way for all piuposes {o), Tims, whore a 
right of way was granted to A. throngli a gateway belonging 
to the vendor a ticket gate to be erected by A./’ leading 
into part of the property conveyed to him, and A., instead 
of building a wicket gate, erected a cart shed, and claimed a 
right of carriage Avay to it, it wns held that no restriction 
could he implied from the terms of the grant, and that the 
j)iu'eliaser was entitled to a right of way for all purposes {})), 


The law as to water and watercourses seems in its prin- 
cipal points to he as follows {q ) Every riparian proprietor 
has a primd facie right to fish tlie stream in front of his own 
land {}') ; and to use it for his own purposes in any manner 


(j») irimhledon Commons Conser^ 
valors V. Dixon, 1 Ch. B. ^62, 368, 
per James, L. J, ; see also Bretdhum 
Y. Iforris, 3 Cb. D. 812. 

[n) Allan y. Gomme, 11 A. & E. 
759 ; and seo Henning v. Burnet, 8 
Ex. 192; IVillmns y. James, L. R. 
2 C. P. 577 ; Wood v. Saunders, 10 
Ch. 682. 

[o] mted Land Co. y. G. W. B., 
10 Cli. 58G; Xeumien v, Couhon, 
5Cb,D.l33; Finch y. G. W.Jl. Co., 
5 Ex. B. 254. Thus, a right of way 
may include the right of space for 
turning ; Knox y, Sanson, 25 VY. R. 
8G1. 

[p) Ifatts V. Kelson, 6 Ch. 106 ; 
see note, p. 169. See, too, Somerset 
Y. a. IF. It Co., 46 L.T. 883, where 
the meaning of a right of ingress, 
egress, and regress,” in connection 
with a right of way, was explained 
hy Pry, J. 

[q] As to the lights of a riparian 
owner against a public body taking 
or Giverting the stream under statu- 


tory powers, see Stone y. Magor of 
Yeovil, 2 0. P. B. 99 ; and see and 
distingnish Bush v. Trowbridge Water 
Co., 10 Ch. 459, winch was decided 
upon the construction of a special 
Act. The effect of the diversion of 
an old road and the substitution of a 
new one, under sect. 16 of the R. C. 
C. Act, seems to be to vest the old 
road in the original owmer freed 
from the public right of way ; liar- 
quls of Salhlmnj v. G. X B. Co., 5 
C. B. N. S. 174. As to the rights 
of a riparian owner to the user of a 
navigable river, see Original Hartle- 
pool CoUierg Go. v. GM, 5 Ch. B. 
713 ; Orr-Fdiing v. Colquhun, 2 Ap. 
Oa. 839. As to the rights of riparian 
owners in lakes, see Bristow v. 
Cormimi, 3 Ap. Ca. 641 ; Machenzie 
V. Banlss, illd. 1324. There is no 
rule that the solum of a lake ad 
medium filiim apim is vested in the 
riparian owners ; Bloomfield v. John- 
ston, 8 I. R. C. L. G8. 

(r) Lamb v. Kewbiggln, 1 C, & K, 
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not iiieoiiBisteiit witli ilu* ox<‘ri*lw‘ of ii smular hy ilio 
proprietors of land a1)ov<’ or below; but lie ean iioitlier us 
against tlioso IjoIow iujuro tin* quality of lla* water, luir 
Bonsibly (liininisli ii.s quantity, nor as agaii^t tluHo above 
van bo (lam u]) tin* uat<‘r to thoir ino(»iiv<uii(Uii*o (h), A 
riparian owmn* (iiniaA ovo(*pl as against bimw*!!', (‘onbr on 
anyono wlio is n(4 a riparian owm*!* any rigbt in iho ilio 
wnt(‘r of flu* stivam; ami an aotion v\ill lio by riparian 
ownors lowm* (bswu against a non-riparian os\ner \s]in luh, 
nmbu’ a grant from a riparian owm*r, doiu^ any injury to ibf‘ 
fitn'am (/). But in mdiu* to obtain oitbor damages nr an 
injumdion, hoiiuj injmy must b(‘ sliown to liavo beam dom* 
to tlie lower riparian owners; and no r(dit*f \ull l>o given 
against such a non-iiparinn owner if, afi(U‘ using the wiit(*r, 
be return it undirninisluHl and unpolluted (?(). Tin* rigbt 
to divert and use tlie striMiin for tin* pui’|)ose of irrigation is 
a question of degree, wbii'b (‘unnot hn pnM'isely (b'diasl, but 
depends upon tbe ajqilieation of tbe above g(‘neral ])rineipb‘H 
to tlie particular ease (/). "Where tbe right to a <‘(‘rtaiii tlow 
of water 1ms beem ai^fjnired, it will not, it seems, b(‘ lost by 
the application of the water to a mnW^and more bfUiefiiial 
use [y). 


But the right to tlowliig w‘ater c.r Jure miinrtv only pr(‘- 
vails wlimu it lias a defim»d course; and (buss not (*xiend 
to wab^r flowing over, or soaking through, pcmmuble land, 


549. As to wlu) irt a riparkw owner, 
and as to tlie power of a riparian 
owner to |?rant to a noii-ripurian 
owner tin* nso <tf tht' watercourse, see 
JS'iithdi V. Miwtu-fii, L. li. 2 Ex. 1. 

p) Bes* V. 1 B. k 

B. 190 ; Mmmi w Mil!, 2 B. & Ad. I 
(comnieiited on in Orr-lk'wg y, Cyl- 
gahmi^ 2 Ap. Ga. at p. 851); bitten v. 
BIunM, 2 M. k W. S49 ; Wmd \% 
Jfmd, 0 Ex. 748 ; Kmhri/ r. Oictn, 
6 Ex. 353 ; IkH'stmi v. Tmjkr, U 
Ex. 369 ; Miner y* 12 Mo. 

P. 0. 186 ; and see Hwimhn Wafers* 
mrh Co. t. J flits ami MtrU Canal 
Co., L. B. 7 II I, 697. 


(() Sfoekpoti Ifafa'mnis Co. y. 
Toiln, 3 If. C. 300 ; Ormmd v. 
lUnmtIm MiUCo., U il B, T). 155 . 

(a) h>nstf V. (L K. H, C&., 27 Glo 
I). 122, As to tlu' form of relief, 
m*o P<nuinf!hn v. PCmep Hall (htl 
(%, 5 Viu I). 760. 

(i-) Beo J/Wv. Wmid ; fmktfv, 
Omin supra; A,-(L y. Curp. uf Piy- 
moiiih, 0 B. 67 ; Plinkml v, ^pmer, 
2 M. & (jT, 45 ; Sampson v, IMdmull, 
I C. B. N. B. 500 ; Marl af Snmimek 
y. a. N. IL (%, 10 Oh. 1). 707. 

(//) Bee Ruihr v, Porriii, L, R, 10 
Ex. 59 ; and hcs) P*atk v. Kdvm, 6 
Gh. 166 . Ah to wlio is a rlpaiitm 
owner, w HoUer v. Porriit. 


tliap. TlfL 
Stst 6 . 


No riglit to 
flowing water 
except where 
it has a 
deflnit^ 
diannel 



1 in: xmuxcr. 


m 

nup.TIII, !h if \SA\ ild > a fr). Tf 

ill <ii u '.idltThUo ,'!! uwlM'MfiirM* If* SI iiiall<‘r «»f 

tu t!s(' 'siiisi* if it utT«* 

^*ij(ilMa! If : iLuv tliMv v,*H si iisiliiisil l»y 

isifjii ii\ !mi!i!‘!"4i,ijMfl Ir-Niii'f s ill lln» rfH‘k 

iMniiiii'/ liif‘ M iiilij* |!ili%‘ un i lb* ualfr- iiiiiiiiii^^ iliroiii^^ 
tiivia Ii4iii«i uii sit ijif* In^ i* fd tli«‘ hill-, ss laiiaMiwiiar 

tt.iH ti'4iaiiS(4 li'fiii fniiHiJu* tb.‘ io tln^ injury 

<fl l!i*‘ :Hi anunit mil! uin» liinl biifi* ilin 

watsi' in nss luy'Jhit, t] 'fn:t''4. Hut litn |tniuipl«s \\libli 
ivuybtf* |!h i'ipld'. m! fnuif‘1'^ «tf Isiinl in rospiit nf 

111 SI ftilaili fbliiiHl ill nil opt'll 

.slffMiM. <»r li\ a kii'two .iili!f‘isaii<‘aii fiiaiiiak ar** wholly iii- 
jippliialb Ilf \\al« r por* olmin^ flinamh iiiah'iyrttuinl siratsi 
Willioul nij\ ; tlniN jt ha- hf-nt Itohl tlisit 

Ihoowinrui ail aiaif'i!! mill oab! not iiiaiiitsiiii an mdioii 
apain I si i.imlMuiSf r, w!af, la a ibap wall on hb own 

^’losimh laid iiiPht'plMl tin* wat»*r whiali would hav(* otliar- 
WN* pfnoLilfd lhr*»!i;^h tin* muI into a n\ar whbh hUpplitMl 
tlio iiioli\f* jowfrtotln* miliif/i; and tin* man* faat of Biiali 
liii'Iouin'r f ktahiintr <> nt lol o\fr tln‘watar w) iiitaraaptad 
will not impff-o uu him tin* ohlioatJ«ai to pravanl it from 
ilowiis^i* iiit** tin* adj«aniim‘ lainl a-i it did hahav it waH intiT- 
f ^ pit d (b : bit wh“io Wat r from a spriisji* llow^ in a imiimil 
♦ lisiiHioh tin* lainlowiar (.nniot nit off tlia sprin|4' at its 
to iht injiui <*i ,j ii| nisiii pioprblor lowai* down tin* 
Mruim ji; ami In* nan a* t n <* Iii-. rinhl tti wator ptavolab 


/a >f \ k ^ 


1’\, ML* , ,mil u 1 ik 1 ‘ 

0 .\./a/ 

ih d. ;a oSj. 


i 1 hi- ! HI- h S. it 

,a *' Ji ' 

i \ffi d i 7 1 A. nna, 

Sini , Init ^-1 

ilhiHIIMl U Ih f ill's. 

. 7 If. 1 r 

nm ; 0; Hid -hiHitm- 

VhiH^ i>K \ 

Si itqiu\ h rij. ‘IS, I. 



I ^ nt I dv, h H >\ 1 10 tV S. 
2]a. I nut ilnv- 

ill ddnufl < lauHif 1% may l( i\- 
pru'-ly uo'diifMl . JfliiU'l tihf 
i H, N. s7n, tnit uiui di’^- 
tiiifsUbll IUi<ni V, hiUh'ihdh^^ 


a L Is. !r. 17-'. As !o tin* iiu;ndi!,<:^ 
tif u ' Itaau! .a. a di iiis< d” flisiiiia’l 
ill tliN { uniK « tinu, M (‘ ///a( I \ . Ilailii- 

n'„ 17 L. It. Ir. i‘>0» 

t f I V, /0t*Aff//A, 7 IL L* 
r. ,M‘n a ad wi* Jtlm v, lUmuhll, 

m\.\ w. rj, 

Ui ( hihf niut't V, liH'lHirds Of;?iY/, 

f|iu-tiimusijr Ihilinsm v. (hmaUmte* 
iim I ’((/ltd ( fi., 7 Hx. Jiao, 

('] U'(Si ihiinhukui! Vo. v. loiyw, 

11 i% I). 7K2. 

p / } hmhhu V. (hmrikm of Vkttm 

Viuui, 1 H, A'N. G27. 
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ing tiiimigli iiiul(^rgrf>un(l nfrata, hcj an to (hum oi! f1i^‘ water 
flowing in a <l<4mf*d eliainiel on liin nflg]i1)oiir h land (r/) ; lint 
altlioiigli file owner of land lias no riglif to retrain the 
eeptif)!i of waicT wliieli pert'olatfss into liis land he <‘!ifiiled 
upon general priuei]>h^ hiresfrain the adjoining owner from 
polhitiiig it (A). 

« 

A right to use a natural stream for the ‘[inrpo-.e (d wadiing 
ort‘, and (*aiTying oJf the sand, stom‘, and riddle dislodged in 
tli(‘ Tjeeessury worldng of a niiin*, may la* neijulred hy eiistiJiu 
or preseription (/) ; but wliert* a ]H’<^H(‘ri]»five rigid io foul a 
stream has been aequiiNnl, the fouling must not be inereiisc^d 
to the prcjiidiee of the oth(*r riparian proprietors (/c) ; nor so 
as to iiieroase the pollution by a novel mode of user (/), The 
mere suspension of the (*x(‘rr*iso of the prescriptive right is 
not sutiieient to destroy it, unless th(*re is some evidt‘ue(‘ of 
aninti^ntion to ahandon it; Imt where dyo-worhs bad been 
disused for more than twtmty years, the riglit of fouling tlio 
stream wliieh attaelied thereto was held to be lost (w). 


The same rales, whhd regulate tlie rights of ukt of a 
natural Btrcain, ajiply also, in giaieral, to m arii(i(‘ial water- 
course, but with this modilh*ation, r/r., that in ihduminiiig 
W'luit rights can bi* a(‘(]iiired in respcad of an artiflrial writer- 
(‘omsis the speeial or temporary jmrposi^ for wliieh it was 
originally eoustnieted, and has since been used, nubt not be 
overlookt'd {n). Thus, a user for tw^mty years of the flow of 


(^) GiUHii Jund’m Cu* v. 
Mugur, e Ch, 4B1 
(A) Ballard v, 2hdbmn, 29 Cln D, 

m. 

(i) Carlgoii v. Loimmjj I IL & N. 
784. 

(/i) Cmdtg V. Ughtm'h) 2 Ch* 
478. 

(/) Baunditk y. MMumiji 2 Cli. 
700. 

(m) Crmdeij v. IhjUowUr^ mprd^ 
and see also as to suspeusiou of tho 
easomont, Lttdgman v* 0 Ch. 
7C3 ; and as io long-coutmued mtor- 

i>. von. I. 


raption from natural cause h, sog Mall 
V. Mft^ 4 K. Ct 381 ; aadaato 
tho right to pollute streams or rivors, 
SCO (hhhimd y, Dotkidge UWh Hum* 
1 Cli. 8 i 9 ; t. Corpora^ 
tm of leah^ 5 Ch* 583. 

(w) Matgir v* Ckdwielc^ II A. & E. 
571 ; Biitchfe y. Ihdh, 0 Tur. ¥, B* 
1037 ; Nat fall t. Braceireli^ E. B, 2 
Ex, 1 ; Bmton v. ireate, 5 E k B. 
986 ; Mahris v. Mkhards, 50 L, J. Gh. 
297, aud mo Jlaimdiw Singh y. M&onj 
Tatiuk^ 4 Ap, Ca. 121, whero it was 
hold that mider tho eireumstaaoes a 

E K 


Chap. VIII. 
Beet. 6. 


Prt^^criplivG 
right fend 
a Htreara. 


Distinetiott 
h(‘tWGGtt 
natural ami 
artifhial 
watercourse,'! 
as respeeta 
tlio rights 
which may he 
aeipiirah 
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TIIK AlSHTllAfT, 


Mir. In'Tu ill*' ap'i'nlturiil ilnmwu** nt iwl|<>imng land ijuvs 

lii, ivjit III ; *-<1, HO jifi'Miijituv ri^iit hr 

II oriMii 1 h* Hi.jfurofl to tho ovorflnw of waiiT !Vom ii lorkj 
H-^ to ]ir(V‘Ut II <iiiiiil (ompaiiy froiii iiHitroviii^^ tlit* C'oii- 
of tho lotkf/^) ; hvu n |iasoii wul<i‘ ilw- 

from JiHutio < {tiniot iihbl on a ooiiliiiuaiioo of wirli 
; r-s f!i“ flow^of uator for h\tm1y \oarh from 
flio iKiXvA oi u liotho into a aoighliourV yanl, cIot*j> not ]iro-. 
\< lit t!io «mnor of tlio !ioii44» from pnlliiig it ilowii, or altorinj^ 
if .-.o HH to iliooiitiiiuo or lo-M'u the Mi|ii»ly of water from the 

n 4 if frh 


AsltMiiiiiM Tlio mjI a MinUi.niit^* hff n «h‘\oto<I hy tlio Lo^r^- 
JaiuM fo tli.it jnii.il |tHi['o aro, U' iv^pod-^ flio jmwtT of 
mljoiiiiiaf ouiH JO to aHjHiiv a lieht o\or thoiio on a <lilfor«iii 
foolin'^* fnim f!o\\imr in tliMir nntiuMl ‘-fivaiin or in an 
ordinary aitiliilal uaf-avouro; aial (ho oviaanl nih‘ that tho 
piirpoo* forwhiih arlilhial wafers lane In^fai (-olleefeil nnbt 
he r«o,ir<lHl in deierniiimej;' wliether any prison] i(i\e righiH 
have hf'eii aMjiiireil o\er them, applies with espeeial lom‘ to 
the waters of 

As to to A rij^hf to pinnp waitm* from, a mims and to use it, and 
fmwfa\S t it off oMn* mljoining land, has heen Indd to lie a right 

awdastnt. ^ wilhin the Aet (/) ; so, a right to ilLsi'Iiargo 

rain-water from tlie roof of u home upon afljoining land may 
he aeipiin «1 In twenty veard no r (ni. We may liere remark 
that a ieM«i\,iii!in (»i‘ wah r anil soil"’ lub Ikhoi held to mean 
oiih wafer in its uatnral b*nditiom and siieh matters as are 


l( »{dl ruila was Hi In rr. Miimol In tin' 
lot ii!»>w of ^ iii r Il< w nis' tlaou^di ?ui 
liOitw III i luiiiui 1 fioiii a n ■ i roar, 
pj O'hitfin S I’s, 

;tm; ib/ifT. fri?«/,.iEwra 
•'/l Aab<*eh/-n,' ^ bi. v. ihr- 
pH^llhh} Cmd (’> , L in i H, L. 
fii. 

Ui Jjkiorjhl 
2C»4. 


U iroftfi V. iruHti, 3 Ex. 74 S; 

Abhd '<jht V. GdJ^ mpm, 

(*^i] tSiiiJhnhhue Cunal Co, y. j 5 ir- 
iuuujhm Cmmi fb., L. E. 1 H. L. 
251 ; aiul Ht‘«* aad consider Mason y. 
Slot >( shtnj uni IlinfurdU, C<;., L, li. 
C Q. B. i 7 S, 

{/) W^ijMw WilUmm,lM,k\Y, 

77 . 

(//) y, Tkmm^ 2 C. M. <i: 

li. U, 
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tlio romlt of tlio r^rdiiiniT n?«o of land for pnrjiosos of lifiliita- 
tioii, [Hid not to iiK'ludr^ ivfuso from a maiuifaotory (/). ' 

Tlio l)<‘d of all tidal navigaldo riv(a*P, and of all amis of flio Ah to owwr- 
Boa, prosimiaUy belongs to tlio frown; lait primarily for waterlm^^^ 
tlu) Ixmofit of tlio Bidijocis : and tlio jadilio rigid of naviga- 
tion ig paramount to tlio privaio rigid oviai of an o\pr(w 
grantee of tlio goil {y). As between tbe ( 'r<n\n, or llie ( 'row ids 
grauieo and a seaside landowner, tlie rigid of forint*r is 
presumably limited by tlie line of medium hig]i-tide,bc‘tw(‘eii tlie 
springs ami tlio neaps Where a river is not navigable , !. e,, 
not tidal (r/), the presumption is that ea(*h riparian proprietor 
is entitled, suliject, of course, so far as the rivm* is navigable 
to tlio public rigid of navigation (i), to tla^ soil mquG ml 
medium mjuw (e) ; being feimilar to the pri^suiiiplioii whieli 
exists in regard to mails (r/). And it seems to bo now settled 
tliat a riparian owner on a navigalile river may exereise all 
rights of ownership on the bed of the river by building 
tlioroon), so long as ho does not interfere witli the right of 
navigation in the public, or the rights of other riparian 
owners (r) ; and the rule is the same*in the ease of a tidal 
as of a non-tidal stream (/). 


Every landowner, iiidepeiuhudly of presmiptioii, and as to tlio 

an original right incident to property, is entitled to bo luueh Sfewl rap- 
port. 

{£) Chadwick v, Manien^ L. B. 2 328. 


Ex. 285. 

(?/) Cwnu T. Tiee Fishnvf Whit- 
Mfe, U II. L. C. 102; see, too, 
Miileohmn v, 10 H. L. C. 

693, 

( 2 ) V. Chmihm^ I B. M. & 

B, 20G. Ah to the title to lamb 
gained from the sea, either hy alluvion 
or dereliction, and either by natural 
or artificial cauHCH, rao v. 

CkmtkiH^ 4 I). & .1, 65. As to the 
right of the owner of the foreshore 
to remove shingle, moo v. 

Tmlm^ 14 Ch. D. 58. As to the 
title to foreshoro in Cornwall, see 
Muifor of Fmrpi v. 2 Ei, B. 


(rtf) Murphj ?. 2 L E, C. L. 

143, 152. 

(5) A.-G. y, Terry, 0 Oh. B. 423. 
(0 JP%hartY. Wyllk, I Matap 389. 
There in no such prchumption in 
respect of large inland lakes : BrkUw 
y. Conmmn, 3 Ap. Ca. 041 ; Mkm'^ 
feldr.MmomBl.ll C. L. OB. 

(d) %. L. K, 68G; 

see <5oXr, p, 411. 

(r) Orr~Mwln§ y. Cahjalmm, 2 Ap. 
Ca. 839 ; and see BkhU y. Morri$, 
B. B 1 Be. & B. 47, w to the rights 
of the opposite riparian owner. 

(/) A.-G* T. Murl of Zomiak, 7 
Eq. 377. 



420 


THE ABSTRACT. 


lafmil support from Im noigluljonr’^ land as is neeossary to 
— IcfMp Iti'. Hoi! in ifs natural stato(f/); Imf Iio lias no pmd 
ffiiie right to (no‘rhurd«*n liis own land hy buildings, and 
tlion to rcHpiira an (‘vfraordhuiry amount (d suppcud by bis 
mdgbboui'h land (//). It, bowi'vur, liis buildings, rdtlioiigb of 
HMHUit ari^etion, do not (-oiitributa to tin* Bubsidtmef^— tliat is 
to say, if tlia facds show that tlio subhideneo W'oiild luue 
0(‘ouiTfHl avail if (lio bniblings bad not boim einoltHb— bc‘ is 
oniitlod to iiill damages in of tladr bcdng destroyiHl or 
iiijurod by snlhidouoo (aiHsl by subtaiTaiic‘a!i wmiliigs 
Ilowtb' midor ib(‘ adpaiilng Liiid(^). Wbotbar or not tbo rigid to 
t'viraordhiary mjipori is an oa^iauciii aoiuing witbin tba 
provisions ol tlio AH, b a (juostion wb’ab was loft ojnai by 
tlio roifiit docblon (»f tli(‘ l]oiN‘ td‘ Isolds in J^o/as v. 
Bdlion (J), Snob a rigid may, udording !o iliat oasfs lio 
asHpiirod by iwa*nty yoars’ nniidorruptod injoymeid for a 
building j^rovod to liavo boon nowly buib, or altorod so as 
to iiaanaso iho pnNsimo at tlio b(‘gmuing of iliat tiiiio, prch 
vidod tbat the onjbyuaont is poaooablo, and witboid doocption 
or omiowiliiiont, and so oj»on tbat it imisi be known tbat soiuo 
siq^pori is being enjoyed by Ibe building. But tbo grant of 
smdi an oaHemeiit may bo implied ; for a vendor on selling 
part of bis land is presumed to grant sueb a measure of 
support from bis adja^'mii land as is neoessary for tbe land 
sold in its Iben C'ondition, or when appliiMl to the pLU|>ose for 
wbieb fb<‘ grant wasevjavssly matle ; but tlu^ preobe iiieasiau 
of sm*]i support d<‘ponds upon tlie siKHaal emunistam'es of 
curb «ase (/»'). Ho, wboro bons(‘s art* built on land btdungiiig 

(g) Ihmf h‘ih^ Joins. 705; [i] Bioifn v. Il4m% 4 H. k H. 

IdHihdtam ?. Wtison, H E. A B. 123. IhS ; tSiio^au v. Kmmksj G It. k N", 
This light ii stnifiiicU U» siuii an 154. 

of adjust lit luiid an in ith {j) 6 Ap, Ca. 710. Tlie recent 
mtaral and nndLstiirlH d state K (asc‘ of Ao/an/re v. 19 CL D. 
sufth it# to afford the recpiidite Bup« 291, U an authority for amwering 
port : Omp. nj MunuH^hiim t, Jikn, the t|U(#ion in the affimatiYC. 

G Ch. 1). 2li4. (/.; CuL ]t (k v, S!prof, 2 

(/i) Jfarm t. 5 AT. A: W. 449 ; JimMkamr, 8 H. L. 

fi0 ; mrnphnm t. Mi&yden, 12 Q. B. 0. 348 ; liokris \\ Mmm, G E. k II 
739 ; Jffrm v. JlWmms, 5 Ex. 792 ; C»43; JImnei v. Mokris, 7 E, k B, 

Akmif, Mwim^ § E. & B. 80. 025; (7<L Co. t, XL Beihumo Z 
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to tlio same ovncrj ami are tlieu sold {o dilffToiil 
or some are sold and otliem retained Ky tlie laiidowuerj tlie 
rifflit to mutual sup]>oii 'will l>e presum(‘fl, liy way of reser\<a- 
tioii or fjraiit in the H(weral eoiueyau<‘es(/. I ; hut ‘wlieri^ two 
adioiiiiiig plfdn or iKuises lielongiiif^ to tli(^ same owner are 
sold at different times, the measure of support to whieli the 
seeond jmrdiaser is entitled d<^^^endH on the terms oi the 
mitraet (‘Utered into with tlie fu^t (/). 


Wheii the right (d sup]tort is intertVred with hy tlie with- W^sairigM 
drawal from the adjoining land of tlu^ neeessmy suppfutiiig ^((merLr 
strata, no right of aetiou a(‘eru(‘H until sonie actual damage* 
has result(‘d from the withdrawal of the support (m ) ; and 
the damage must ho appreeiahh* [n) : hut if the party with- 
drawing the support insists that In* lias a right to do so, 
without lieing liahle for any damage* rc^sulting thm’cdrom, ho 
may, it secaus, Iw restrained ly injunction, although no acfuiil 
inLsehicd has 0(‘ciUTed (e). It follows from the doetrim^ laid 
down in Bommi w Baekhome that tudi findi siihudmai* is 
iiscdf a new c-ause of aefion. Thus, wduiii tlimn was a suhsi- 
dciui* in hSOK for wlimli (‘ompemsatfon was made*, and no 
fiirthc*r working took jdac'c*, hut in 1H82 a finsli Huhsidf*ncc^ 
o<*i*uit(hI owing to w'orkingh hy an adjac^mit miiunwiim*, it 
was held that the Btatutc* of Limitations was no har to an 
action for th<^ injury done liy the fivsh sulisideiice. althmigli 
it ocaniiTod so many yearn after the* workings had ceased (/))» 

A rescTvation or grant of minerals, with power to work EigMof nnr- 
tliem, floes not, in the ahnenc'e of c^xpress sUpuktion, deprive rappri 


Mauj[, 5G; lltulhiusi v. Bonomi^ 0 
IL L. C, .*504 ; Snidh v. L, 

10 7 Q. B. TIB; HuhhmwSImf, 2 
C. 10 I). 572 ; Ihghj v. Bmidi, 21 

(1) Rulumh V. Rme, d Ex. 218; 
XtMk V. (Jtiiifmd, lb, 702. 

{!) Murihu\jHud, lOC.B.N.S. 
190. 

(w) Ikelhme v. supra ^ 

ovoiTiiImiJ XultiH V. WilhanUj 10 


Et. 259; wt’, too, nhuti v. *Y. dl 
II Cn , 10 H. L. 0, a.KL 
f/<) Rmith V. Tkuluub^ It, B. 1 

('. P. 504. 

(^^) iV. J7, Jt. Cd. V. EUwit ; SMim 
Y. 6/<w’/, aad Jlujhj y. Bmiwti, tik 

hUpul. 

(p) Eurlnj Mum Coihenj Co* ?, 
MiteheU^ 11 Ap. Ca. 127 ; onTniling 
Liimb V. IFnikr^ J3 Q. B. 3). 3H9» 
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Obftp. ¥ 111 . 
Bixt 

and 

tlie ri^lit to 
work tliem 
arc ref'frTCHl. 


Miqi'wIh aro 
fvm^Tvvil by 
IwpHcatlfai 
HalfH by 
w b‘fiiiistii‘ 4 l 
uiipomtioriM 
for n (!<'» luing* 
laml tax. 


iltf' Rirfaf*^ rmiKT of Im Tinttiral riglit to tlie Biipporf of tlie 
■ Rilyiifoiii htrutn; tlio ]ir<‘Hnmption tluit ho rotains tho 
to oitjoy tlio Kurfaoo modo (d forma im it wan lioforo{f/), 
€0011 flioiig‘h it may Ik; imiKK^nihlo to work the mines with- 
out (Wising (I Huhsidimr^o or rm nhsoluh; tlosiniotion of the 
wiii‘100 (ij : and tho light of siipiKui- whioh a biirfaoo cwiier 
in javsuniod to retain ff>r hiniHiif on a wile of iriineralH, lio- 
loiigs eipuilly U an allottee nnfler an iiiciobJirOj where the 
mincanlH and the right to work them are re, served to the lord 
of the manor (s) : and it now wt 41 settled that the ordinary 
pivsiimptlon not r<*hiitinl hr the Tnen* fiset that tk* Tnelo- 
Hire Ati iff deed af grant efaitaiiiH *Mvor«K liowwer large, 
applieahle to tlie right of working, and pri\i!eges ('onnecdnl 
with it, and eMinpen^atiou i<» he paid for working, and for the 
Use id those privilege^ wllieli may re(eive full (‘fleet eon- 
bisfently with the right of support '' (/). And wlao'e Ao hy 
draining Ins land, eau-is a Mihsidein^e of llie land of Ik, an 
adjoining owner, h(‘ is not liahle for the injury thuH ots-a- 
woiied ; t!ie ( oinmoii Law (lofirine as to the right to support 

not (*xtf*iidiiig to suhterram^an wnier (u), 

» 

"Wo may heiv remark that the Land Tax litshmijition 
Arts, in autlasrizing sales td ImuL helongiiig to eeeloia.dhnl 
<‘or]»ora 1 ioiis, for tin* piir|KHe of redeeming tlie Land Tax 
elatrged on fkir other laiaL, poulde fer an implied 
tioii of tlie minerah. It i^ Ir.dievtd that the point is not uii- 
rre(|Uelltly Olerhnked ill praetin'. 

(</t n V. II hiiO;n<, J) K. X’ d. uliidi MtuM not In* workel 
(' 4 * 4 ; /iOyes\. 2 U. X K. S js ; d(mr<*riatr 

ibwie \ 5 M. X find I! v. If'Uhf\ f> E. k B. 

Kmidt V. MutO'h^ E. Alb JlO; uiid IsH: U ahf^V v. Jkih nj Urn thuih^ 

HX V, inhik, K lUL. iiU 

.‘IIHj flu re was an expo-s pj /.<^o v./Ze//, 0A|KCa. 2H{), 280 ; 

htipuiution; Smah Ikt)hu^ L. Jt. Ud! v. Indimm^ 5 il. B. I). loO; 

7 Q* In 710; Jimk v. Tidimne^ (1 aiitlii IhujWmk lomi )kl v. Can*’ 
Ap. Ua. ntO; iJuM v, a7(tit\ 8 Ap. nit Iruu (k^ 3 Ex. D. 54 ; sax too, 
Ca*833; 9 Ap. Ca.280. JkmH v, fnhmu^ G Ap. Cu. 469; 

{r) irdffidd ?. Imb of BnecOmh, and Dinu v. IfkO, 8 Ap, Ca. 833, 

4 Eq. 613; and tkm* eitt*d; (m) Boppku'il! v. L. E. 

H, f[f L. E. 4 IL L, 377 ; Ik/t v. 4 Ex. 248; and boe irilmiT, Ifml- 

7 Cb, 699 ; cm of ckiw cky ddi^ 2 Ap, CfU 95, 
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The ahneliite owner of tx mineral htmfnm, whether iimler Clmp. VIIL 

. . . . „ . B<H. Cu 

a grant or a rtwTOilion, is (‘iititlerl to iise it for ni\v pnrpoHe - — — . 

ho ihirihs fH, not ineoiiHsiiait with Ihe rights of the owner Htratummay 
of tlio Riirfaet\ e.f/., as a means of aeeess to adjoining mineral 
property (/). The effe<4 of a reservation of iniiH's is tliat the 
Bpac(3 of Buh-soil c'ontaining the niiiKTals, as v<‘ll as the 
minerals theriaiij remains ilie prf)perfjof the grantor, whe^ther 
the minerals have l)eeinvorked out or iiot(//). Hut thiH is 
not BO ill the ease of eopyliolds, wiiere, although tlio minemls 
are the lord’s, yet the space, fr)rm(‘rly oeeupitalljy them, after 
they have hecn ivorkeil out, lielongs to the {‘oj^yholder, who 
can maintaiii tn^s])ass against anyone using th(3 vticaiii 
space {z ) ; imlesB the mino, as well as the minerals, is hj Act 
of Parliament expressly reserved to the lord {a). 

By the 77th section of the Kailways Clauses Coiisolida- A udlway 
tion Act, a railway company is not to be mitiiled to any 
mines of coal, ironstone, slate, or other minerals, under any 
lands pui’cliased by it, oxec^pt only sink parts thereof as express pur-^ 
shall be necessary to bo dug or eanied away, or used in the 
eonstrnetion of the works, unless the* same shall have bwii 
expressly purdiased: but it may always scnairo siiffifkait 
support by the purikase of the siibjaeent minerals (/>) ; and 
may delay such purt'hase until the mH'Cusiiy for it arises (c). 

If, hoivever, the company deeliiio to piuvlmse, the mine- 


{^■) PmidY, 3 i L. «T. Ch. 406; 
Pulr (if lUnnltm v, (Imhimi^ L, II. 
2 Sc. k 1), 166 ; morti fully reported 
in 7 Ct. Sens, Cu. 3nl bit, 076 ; and 
BOO also hide of Ikmiifon v. hmikp, 
10 Ap. Ca. 813, 

(y) Pmmmj v. Plair^ 1 Ap. Ca. 
701 ; and as to tlio distinetiou between 
a riglit to tlio coal uiider a close, as a 
right to land, and a right to take 
coal in anotlieris land (which is a 
profit a prmire)^ see Wilhlmon ?. 
Tmuf U M. & W, 33. 

(s) Mrdky i. (Jrmmlh\ 3 Ch. B. 
826 ; and see Motmr t, Mmlmn^ 2 D 
F. & J. 420. 


(f^) IkllaecrUnh Siker Mmm0 (\i. v. 
Marnm, L. H. 6 1\ 0. 40. 

{!>) Sect. 78 ; and as to the com- 
pcmsatioii payable, mcc Smith v. (h 
;r, n. a, a Ap. Ca. i65. Ah to 
what is iiiriudcd under the term 
“ minerals, ” geo mite, p, 130. 

(f) Sect. 6 of the L. 0. 0. Act em- 
jxiwm the railway company to pur- 
chase tho minerals under tho lands 
compulsorily, even though they haye 
already got tho laiulB, and this power 
is not abridged by the 77th section of 
tho E. 0. 0. Act ; JEmingM v. Md, 
Jhat, J£. Cb-, 10 Ch. B. 699 ; and see 
PUmi V. (JaL M* 6b., 5 Ap. Ca. 820. 



424 


Tiir. xmnk(ji\ 


Cliap. VII L 
S« t, fi. 


CliiimH of 
id 

< oiiiiiiMM am! 
premia. 


owfic^r may work mmi^rals in a proper maraior aecorclhig 
iotlio oiihtom of tin* flistri(4 W) ; and tlm eompanj cannot^ 
iififVr ifh htattii<fry jairaha^Oj <*laiiu flio kontfit an 
fjiiliiiiiry piiroliHHor would liavo Imd to tlio hukjacent and 
adjiioo!st support I/), Ko, a statutory powor io (‘onhtru(‘t a 
mwT do<^ nof imply tlm ordinary right to tlm iieeosbaiy 
hilorid bisppnrf ; in m\<h cuafstim oabomont niibt he aeipLirod 
hy piuvlume {/}. Ihit the Puhlm Health Aet, lK7d, inipom 
oii ljiiido\ui«‘r,s through whobo land a nnver is made under 
tliaf Alt, an ohlig.itiou to preservi* to biieli sewer suhjmunt 
snppori, and gh‘*'^ ilieni a right t(Mn)niediiite eoin{M‘iisatioii 
for heljig ilepri^ed of free power to work Huhjaeeni miiu^s, 
hut iioi iurlheribk of pojvolatiou a! sewnge into the huh- 
jaei-iif inineh p/). 

HliiimH of rights of eranmon and otlier profits d pmo/iY\ 
heiMiiiie ptbm Jha) \a!id after iliirty \<nrs' iiniiitfOTiipttil 
enjouiient (//) ; and eaiutof he defeated hy mere proof of Mieh 
liijoynimit having eoinmem'ed at any prior periiMl; hid until 
hL\ty}e»irs' uuiutemipted eiijoyinenf, they remain liahle to 
he delVided in any other way in whieli they might have lieen 
defeateil h< fore the passing of the Aef. After riAtyyeaiV 
imiiiternipied enjoyment, they heuiine ahsoluto and iude- 
ieusihie, unless proof he given of wieli enjoyment Inning hemi 
imder home eonr^enf or agreement eNpre\dy imifle or given 


(PI So otr. 7Y. 

a 0. n: /n u l. h i 

If. I. rr, 6. /I. (\k s. Vhhkj, 

5 ft. A N. (SY; and mi (‘id. if. f i. 

2 Maoj. IIS, a u\se Utferu 
the Iluihoo'' i\ i\ Att; Jnd^tj 
(h. V. ft art it cif/i, 1 K, k Ad. 
elJ; }iud sie Ptmhiitn \\ ( knUt ^ 11 
il. B. I). 820, a of puraha^^e 
fif HUp rfliiouM kiids wlitTt' the rum- 
|uwsy had net kaight the mitiirals 
imth r them. Ah to \ oiimnmieath mn 
hiiiwn Hikfs Ijhig on eitlur side 
of the line and compenaation to the 
mmv of such miiiofi, m Bcets. 80 
and 81, md if. Jl (^q. v, Mdu, 30 


i k 1>. OfU. 

/ JfV. /; udftf inrkY.Mtfr, 
k.fu, L. Hi i\\\ 102; and sie 
isi lOV. <. i:o, hs. ni,j, 150, 151; 
and 11 k U V. e. 112 , hh. 3H, m. 

d lit dnrpm>{tm of dmfhf/, 8 Q. 
n. Ih 80; and iind«r the Gjisveorhs 
llausi H Alt, is 17, Xormimton Gas (‘o. 
V. 52 jj. <T. Q. B. 020, 080, per 
%, L..T. 

(/*!) See Mkfj V. J}}phjm% 8 A. 
& E. lal. Tlio title acquired by 
Uhcr can be merely co-extensive with 
the user, D&vm v. Wilhmm^ 10 Q. 

B. 540. 
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for tliat purpose by deed or siting (/). l]ut a ekiiii to a 
right of commoa, &e.j may bo defeated (liter thirty years’ 
enjoyment by showing that it eould not have had a legal 
origin (/i) ; and it would seem that the A(‘t does not aj^ply 
to any ease where tlio ehtablihliment of a right hy means of 
it would he a violation of the express tiams of statiiteh pro- 
hibiting the granting of such a right (/) : nor wliere tla^ elaim 
is one which eannot l)o lawfully made hy distomj pivsrtip- 
tioii, or presumed grant {m). 


A right to hawk or fish, implies a right to carry away thf^ 
game or fish ; and is therefore a right of profit a prendre (n ) ; 
and oven a right to angle for amusement, leaving the fish on 
tlio sliore for the landowner, has been held to be of the same 
nature (o) ; so, also a right to shoot (p). But the mere right 
to hunt, that is, to follow in the pursuit of game over land, 
does not of itself import the right to tlie animal when taken ; 
and, if confinod to the indhidual claimant, would seem to he 
attributable to a mere personal licence of pleasure : but whore 
tlio light is exercisable hy the claimant or his assigns “ along 
with servants,” it is eoiisideri'd to involve a light to cany off 
the game {q), and is an interest in land mthin the meeniiig 
of the Statute of Frauds {r). 


(i) Sect. 1. Wdmme y. Upton, 6 
M. & W. 398, TEo Prescriptioii Acfc 
{see s, 1) relates only to claims which 
may bo lawfully made at wmmon 
law; Mork)/ y . Clifford, 20 Ch. I). 
753 ; and see Marl tU k Wary v, 
Milm, 17 Oh. D. 535. 

(/<) Mill V. Mw lor&t Commh^ 
hioner, 18 C. B. 00 ; or that there 
has been a release ()f part of the land 
over which it extends; Mohmn v. 
Munm, L. B. 8 (I P. 527. 

(/) Mill V. Mw Pond Commny 
saprd 

{m) Clmjion y. Corby, 5 Q. B. 415 ; 
Ar(r, V. 3(aihm, 4 K, & J. 579. 

{«) Wklhmn t, Eawhr, 7 M. & 
W. 63; Ewart Y, Graham, 7 H. L. 
0. 331 ; and thoroforo a custom to 
enjoy such a right must bo rea^^nn- 


ably limited; Allgood y. (Hlmn, 34 
L. T, 883, As to tho limitetiora of 
a claim to a profit i prmdn, see 
Commn, of Bowm t, Gkme, 7 ill. 
450, 465 ; Edgar y. ^Special (JouMm., 
23 L. T. 732. So, too, tho ri^ht of 
fishing cannot be tho subject of 
rcHcrvation : M& d. JkmgiM y. Lock, 
2 A. & E. 705; and see Corm v. 
Eagne, 4 I. B. 0. Ij, 3H0; but sec 
JUmllton Y. MmgiQvr, 6 I. It, f. L, 
129, a case in the Landed EstateR 
Court, 

(i^) Mknd Y. Lipmmk, 3 C, L, K. 

201 . 

{p) Wohkr Y. HeoU, 9 Q. B. 1). 

315 . 

(r/) See Widkam v. tad 

Ewart Y. Graham, mprd 
(r) Wobkr v. GmU, mprd 
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Oiip. ¥!IC 

’NH t. 

Fih!Hri»*H ifi 
filial ’iaft M, 


Fwlt< ry k 
iwii-tidal 
■wttt^ rn. 

SpMTtt! 

IhiM rj. 


Tl!«‘ rifrhi “f IKlnug in iidal waters is primufiiek vested in 
all ty isulf M !•. (d ilaT V<nui ia), and to h vested in 
ih nn not an of connnon lait 1»y \irtiie of tlie owiierhliip 
1)y i!io Tnmn of the !>ed of all tidal waters (/). Prior to 
3\Iiiiriia dniita (n), lanve^er, tlio Pro\\n had powcT to grant a 
se\eia! and sxel!hi\n right (d fishing in sueh waters to iiidi- 
\idiials and Ihereliy to destrcw the piiWie light of fidiiiig 
tie ri iin 

T!ii< po\^<r niH aholislud hy Magna Cliariii(;^)j and a 
eliiiiii Im mhIi n o \n*al fhhery hy an iiidi\idiml nni now only 
he mad** nu tlie sfr^sigth of a gnud from the tVown prior 
io i!p‘ ivieii nf \h nr\ II., or hy proMiiption (/). This puh- 
li< liglil oi ihhing e-\(e!uK only se far as the tide flow^^ and 
refl<m^ (//) : nor dors ilie la« t of a ri\er hehig muigahle g!\e 
file jaihlii any right of Ihhingaho^e the flow of tlietKle(:); 
nor the light he anpiirnl lij the jsihlie li\ imnnanorial 
iHiigo (f/) : the reuMin being that aho\e that point the hed no 
loiigf*r belongs <0 the (Town, hut is \ested in the riparian 

OlUielN, 


The rigid of fldiing in iion-lidnl waters may covist in any 
oC the folho\ing ioini'-:'— 

( Ij A s/n/v/Z Jinkrif *u a rigid to fkh in a paitifidar plueo 
to the e\< lihion of oth»‘iN (/O, and is prima favie vested 


ill tin munr ed th^ 

s If il% !>» jlio THUH, ( t, J/^n 
r hih n V. (flhtu la fl. L, 0. .VM; 
Jh *4. Hi 'J', 3 Ap. (*L I II. 
ff 1 10/ /♦ / < / 0// ^ k \ , (nahiJiH, L. 

It, IJa uk. 
irr) a Htit. Ill « . m 
Mj ILk‘, /. e, (\k 2 Tiiwt aO; 
u if' Ihit^ 10 IL L. C. 
Ills ; OV[)/y/,L. II. 

68‘J; lihjm wi'tunmK of li^hi)u% 
24 L. T. 7 42 ; A7 ill v. iHdf (fJh i wi- 
shut\ H Ap. Cu. 145. If a w\<rul 
rigid of ry 'ftlicli Ufore 
Magna Charta ro-iert to tlie Crown, 
it itt«y i‘\ca now be granted by tlie 


it lio 

Ca^ii; thid, at p. IHfi; ppe of 
\\ Ilmpiton^ L. IL 

5 L\. UT. 

\ f) I! ohmi V. MfViea^ I B. & S. 

Is ). 

.i:' Ii<nt/}(fnn ?. IhtMam^ L. R. 
10 Q B. f5S5 ; Jlmseli v. limek^ 35 
L, T, 4hC ; Pima v. Si viewer ^ 9 Q. 

B. I). 102. 

(«/) Mw'pbj V, 2 1 B. 0. L. 

iin, 

(/j) Co. Litt. 122 a, Ilarg. note IS! ; 
Miihhmn t. O’Bei, 10 H. L. C. at 

p. 619. 

{/} WuMri V. Ifphe, 1 Macq. 389, 
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aequirod l)y a strangar oitliar liy grant, or prascrip- Chap. VII!. 
tion, to tlio exclusion ol ncr of tlie soil (rf) . . _ 

(2) A. free fishery is a riglit to fidi in a jmriiciikr places I’wcMieiy. 
but not to the exclusion of olbexN(e), and may lj (3 
claimed either in gross, or as appurtenaiit tolaiifl(/). 

(r3) Common differs little, if at all, from a free Common li 

fishery (f/). It coiisists of a nglit to fish in the 
water of another, in common mWi the owner of 
the soil and it may ho with otliers (h). Like otln^r 
common rights, it may 1)e either api>urienaut or in 
gross (/), and is in each case suhjecd to the incidents 
of the class to which it helongs. Thus a common of 
fishery appurtenant may ho claimed hj grant or pre- 
scription as appmionaiit to a tenement {k ) . But it may 
he sejiarated from the tenement to which it was origi- 
nally appurtenant (/), and then heeomf‘sa common 
of fisliery in gross. Such a right of fishery has no 
relation to land, and must he claimed by grant or 
prescription (m). 

• 

"WTiethor a grant of a fieynral flshory Iby tlio OTOor of the Gwnts of 
soil -will have the effect of passing the soil also, is sfill nn- their ope«. 
settled ; hut on the tvholo, the bettor opinion would seem to 


{(i) Co Liti 122 a, Harg, aoto 181. 
Shop. T. 07; mrfo^dY. mey, 13 
Q. B. 42G. IVhero a several Miery 
is claimed by a stranger, it must, it 
seems, be (daimed oitber ia gross or 
as appurtonaut to a manor, and not 
as appurtenant to land merely ; lUym 
V. Alhij i Camp. 312; Hdgar v. 
Commrs. of Miene% 23 L, T. 737, 
per Wiiles, J. If daimed in gross, 
it is not 'witlnn the Pxescriptioii Act ; 
IShuttleuorih v. £e 'Flemmy^ 19 0, B. 
N. S. G87. 

{t) Go. Litt. supra ; Mahohmn v. 
O^Dea, 10 H, L. 0. 693, 019. 

(/) Edgar 7. Comnm, of F^shheSf 
23 L. T. 732, 737; MogersY, Alhn, 
1 Camp. 312; MayisY, Jirulgn^ E. 
L. & B. 300, 


ip) Co, Litt. 122 a, Harg, noto 
181 ; Woolryoh on Waters, 123. 

(^) FcMtt r. (%siur^ 8 Taim. 187. 
(i) It has been sometmieH mid to 
be appendant also. But in strict- 
ncss it is very douldliil whether any 
common can be appendant, except 
that of pasture, which is created hf 
legal implication and is of com- 
mon right for the benefit of agricul- 
ture; Bmmtt v. Meevi^ Willes, 231 ; 
Elton on Commons, U, 
if) SmhepertU v. Pw/er, Sir W, 
Jones, 306; Cro. Car, 482; Coukm 
V, AW-, Id Ea. 108; Mjar ?. 
Comnrs, of Fisktrm^ 23 L, T. 737. 

{/} Tmtd V. Mmhp, 3 Kob, 66 ; 
Jlhyes V, Iindg(% E, L. k B. 390. 

W Co. Litt, 122 a. 



nil: AasiKA(i\ 


4‘ih 


eiiafi. VI I r. 

Sf« t ft. 


FIhIh ry hi 
inland Liltf k. 


io f% 

u4lj 


!«‘t!iiit tiif‘iv K no io iJmi r‘ffW't(w), At any 

Mii-li a f^rant will nut ho ih^<>nwd tu f*x(*luile tlio grantor 
Liiihulf troru tlio riirlit to lUi (i^^). Ilya ^^innt of a freefihhenj 
11U riti’li! in tlio .soil will pa^^ to ilio graiitoo; nor will the 
graiitur ho o.\oln<lotl fnmi tho riglit !ufjh 1 i(/A The grant 
of a 'MhlieryA io mmiine, will a])paro!itly pass tlie largest 
right the grant(*r has to {yve(</). Ho, too, a reservatiuii o! 
rlglit and privilege of fishing, the graiitrn is at the 
date of the grant possessed of a solo fishery, will reserv(‘ 
the grantor an e\<'hisivo right of fishery (r). 

In small inland lakes and pools of whidi the soil is vended 
in (me (‘finiiiion owner, the right of fishery is also liis (‘xolii- 
sivt^ly. Ihii with regard to large inland lak(% wliieli are 
na\!gahle, hiit not tidal, and whieh are not wholly situated in 
any une manor, it seems very <louhtful how” far the rule of 
ownerdiip ml nudium filuhi ((qua applies (s)* Bui it is at any 
rate settled that the (Vowm has no right to the soil of siuh 
lilies; and that there ran Ihendore be no public right of 
lidiing therein (/). 

A right to dig eoal or idher niiiUTals on another manls 
land In a right to a juolit d and, if reasonahle and 

nalaim nan he (hiimed hy jireM-riptioii (A ; though not hy 
fihtom it): hut a elaim to dig and earry away the soil from 


(W. Lilt, lb, liia, 

Holt* i'll: hh(p. 07, 

Ti't doii of ail Jippositt opinion ; s( p 
bis note, ihui ; MiHshnil I <h''- 
Uitfn' Oo., o B. A S T<:i, per Cu(k- 
biira, C. J. ; Hhotiijuhl v. luhi^sUiu, 
8 L R. (*. L. t»S. But .see 
IkishtU V. (liau'ixttr Co , per 
WigbtmJiE and llellur, JJ. There 
•was uiuloubtidly such a presiunp- 
tioB ill pleadings ; but wbotlier it 
efor amounted to more than a rule of 
pleading is at least yery ij[uestiou- 
able, 

, (<i) MlmmpM v, JohmioUj ntprd. 

ip)Mkl 


/ ( f Imi’hu V. 2i(!^{ij ^/, 

2 m. s. 

0 Pmt llBoug. 

13. 

\ 8 T. R, 

C. L. 6 S ; Iiiisidt V. f ui Hilt '^Ap. 
Ca. Sil ; and mg lini. y. Iktium, :U 

J* P. oS. 

(t) MiuomjkM V. svjnd; 

V. Cuniiuun, supid. 

(/d rtifhlofl y. Fomstir, 3 Man. & 
0. 003; irdlinson v. Fioml, H M. 

& W. 33. 

(i) A.~(L V. MutJiuis^ 4 K. & J. 
579, 591 ; but see Roijm v. lirenfm^ 
10 Q. B. 26. 
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another’s land, witliont stint or limit, cannot ho estahlislied Clmp. VIIL 

’ Sc'CiO. 

toy prescription (//)* - 


Whether tlie right to the mk and meml hoihngc* and solo 
pastninge of land is within the Act seems doubtful (::) ; Init 
the right to take, (ilomj with othen, any of the pH^dnee of 
land, e,g., grass, tnxYes, or trees—or of the soil itself, c.f/., 
sand, clay or stones — is a right of profit d pnmihr^ whieh 
within reasonable limits may ho fiaiin(‘d by ]»resc‘ription. 

The right to enter and draw wnter from a natural spring is, 
howeyer, an easement, and not a profit d prendre; niiming 
water being no part of the soil, nor the produce of tlio 
soil (a). There is no common lawriglit in the piihlio to enter 
on the seashore for the purpose of gathering sea- weed (i) ; and 
it has been held that, although sca-weed lying migatheri'd on 
tlie shore is not the subject of larceny (r), yet an action for 
trover by the owner of the foreshore will lie for it (rf). 


From what has been previously said, it would appear that 

1 • j.M T wMoa pwBes 

the period for which a vendor, in order to show a title under hian nmst be 

the Act, must prove uninterrupted enjoyment, is as follows : 
tiz,, tw^enty years in the ease of lights ; forty yeiii's in the c^ase 
of w^ays, waters, watercourses, and other easements (except 
lights) ; and sixty years in the ease of rights of common and 
other profits d prendre; but, in the second class of cas<^s, 
where the land or water which is sought to bo alfi‘cti^d by 
the easement has, during the period of enjoyment, been held 
for life, or for any term exceeding three years, th(‘ rever- 
sioner (c), notwitlistaiiding the expiration of the forty years, 


(r) Clmjtm Y. Curhj^ 5 Q. B. 415 ; 
A.-G. V. Mathm^ 4 K. & J. 570, As 
to stone being a ** niineraV’ sea Dar* 
liU V, Moper^ 8 Dr. 204 ; and Ml v. 
Wtlmn.l Ch. 803 ; 2 Dr. A' S. 395 ; 
and eases cited in jadgments. 

too, Eexti* GiUy 7 Ob. 609, as to wbat 
is included in tbe term “ minerals ; ’’ 
and mitii p. 180. 

(s) Beo Wekomi t, Upiofn 5 M. k 
W. 398, 403 ; but see 6 M. & ¥. 


536, 542. 

{«) Mm V. Tard, 4 E. & B. 702. 
(5) Eoive T. StmveUf Ate. & Nap. 
348; Jkwd Y. Fortune^ 4 Mac<|. 
127 ; EmUp y. Thorne^ 4 I, li 0. L. 
405. 

(r) Ee^, V, Cfmtmii 4 L K. U. L. 0. 
(d) Mmc V. 11 1, E. C, L. 

198. 

(f) I. r, any person entitled to any 
reversion expectant on tbo 4tormi- 





(%m. Vffl. 


Hnj(>y!nMit 
muHt !iav<* 
lH'«n uniiiti r- 
r«ptt‘fl iiiitl iw 
of npihi, 


mn Awmixirw 


lifH n poriH*! of iliroo yoar- from tlm «l»‘if‘riniiiitioii of ilm 
|i{iitinil;ir ia wliiok to roa\i tho o!aini(/); ho tluit 

liiilo-s (om uiii soldom kf‘ ilm (w*) tlio '^oiifloroaii hliow tlio 
iklo 1o ilio land orwator, Im (*aimot, kyc\id<m(‘e of oiijoy- 
iiioiit, niako a ^oiod {itlo fo fli(» (‘asoinoiit (gj : and oiijoyinoiit 
•wliioli <^dvos no tHl<‘ an n;,minsf {In* rf‘VoiNioin‘r, i^ivos no titlo 
ih axaiiht <1io ownor (d* tin' pariioiilar odait* [li) : and it mint 
lio okv^rvod that, as roptrds tln^ pHma fade title which is 
puin4 hy a thirty or tw'oiity y<m’ ptH^o.’.sion under tlu‘ fird 
and hocond s(‘ctioiKS of the Act, the time during wdiieh there 
mny Iiuve hocn any disahility, or a Kuhi^htiiig life Ohtate, k 
ahognthf‘r {‘X<4udt‘d hy tlio w^reiitli siM-tioin lint as respt^cts 
the ouseincid of light, the Statute eoutaius iiu rehervation of 
the rigliiH of the rmerMoinu' (/). 


In all the above (uses (ex(*ept that of a claim to light), 
ilif^ eujiymeuf must hav«‘ heeii uuinteiTUjiied (/**), of 
rigid (/) ; and nnht liav<‘ Ihhsi Huhdding within, at mod, 
a year helore tla^ eommeiK*ement of the actimi in wiiieh it is 
relit'd on (m) : ilie (iaim theivfore may In* defeated hy show- 
iiig find for the wh(»h‘ f>r a ]»art of tlie period relied on tho 
eiijoyimid washy parol lh‘enee, or wuh exenistnl hy stealth, 
or the knowledge (d the parties interested iiir)])posiiig 

the elnim (//i, in* was only e^ereised at long iiitervaU for a 


nation uf a tom f'‘r liiV or y<Mrh: 
hMf H. “Ht v<r>'iou’* iu«jhSo/*f 
Ktortl)% ,hmI iim4 Ui)\ ronfounUHi 
umHvdiri SffthH^ 

05 tin in Oil!. 

( / ) t. H. Si « Dif ^ Si ti 
Is Q. B, rj|»H ; tm fUi^ ini* tpe f ifl’ ’t 
of l!l«‘ MfiMiim I /o i,‘,\ It) 
ch f). :m, pii-jihMur. in 

(if) ih ijht u idia, 1 i M. L in 
2111. 

7j) ([ 22U 

{(•) Vidi p. iCo. 

g) ihiSg V. omJao, I M. k W. 

raw. 

(/) V. 1/ oUo 5 K. & B. 

IWto 

(w) St'f Pffihtr \,MihktP^ n A. 


k K. T^'S, iiijfd V. Ih h (\ k 
r. 2 n , /i^ M. f .O^/fy C *•, fy Bt. 82.]. 

Sy Si Jivitr, IC.AI. 

k n 2VK h '’r Y. Bi '(h, 4 A. & 
J: , K \. Seili, :i VL k 

W. 2iU B ii'.shjt lininpitk, 10 

Bt. ] \< to tia of nvir- 

<^1 itji I s, ‘•It 0 iSi ‘jfi h \ . l/f h muliU 2 L. 
IL Ir. joO; l(ihd V. iStpjs^ 19 Cli. 
I K 22. And it Ii.w In on lu Id in Ire- 
Isnd tint liiio fan Iij forty 
}(HTi nijoynnnt aiqiLro arii,Uit of 
\uiy liiiU anotliir le^ste frumtlio 
sum It^sor, iiotwitlistawling the 
of s isiti ; \ . Jfi^Donahi ; 

Tah>j V. Bio/o, I L. |{. Ir. 271; 
}hiiH^\, Ik hmm^ 33 CIn I). 238, 
2.51 1 1 Hq, 
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particular piirpr^sc' (o), or on siifforarK'o ( p), or iluit party Qiap.^VIir* 

excTrisiiif^^ it wan liiiiw4fj duriiiff all or any fsart cif Biiili 

paicjcl, eiititlotl to tho poasorthion of tho proporiy hou^4it to 

1)0 affc^etod {f/}. In oubc^^ falling nnd(‘r aaotionn 1, 1 and 7j of 

tlie Act, aii enjopnont, an of rigid, imiy Iw pnivod liy ^liowi 1 lg 

eiijoymoiit for Hoveral i^oriodB, mnonnting togotlm* to tlio 

statutory tiiiio; and that, during tho {‘uUro iuhuaaL hi4\U‘f‘U 

hiK'li pcTiods, and hotwoi'i^ llu‘ last of llnau and tlr* action (11 

sucdi interval intorvtuiod), tlio ortato wuiglit to ho afloat miI 

in the hands of a tuuaiit for lifo or for yciu’s exroidiug ihroo 

years {r). 


]]ut, as respects the easement of light, the nuTo fact of ^ 

, , . caw of lig-lii 

niiintemipted enjoyment for twenty y(*ars, othorwiHO than 
hy consent givTii by dood or wiiiing, couf(‘rs an ahHoliitcj 
title. The onjoynioiit need not ho of right ho tliut 
proof of a parol liciau'e is inirnahudal (^.) ; and ho m tht‘rf» hs‘ 
no HubiniHsion to or aefiiueseen(‘o in {t) an adtme iiderniptioi!, 
ahsohite continuity of enjoyment is not eshcnlial («) ; nor 
does tlie existeiu’o of disahilili(‘H or particailur estates luaki^ 
any diftWeiHMr, hut the enjoyment of the aec<‘SH cd light must 
liave hocn in the (dianuder of an uosemeuf^ distiiud from ilwi 
enjoyment of the land sought to h(5 affeided ; so that sixty 
years’ enjoyment of lights loohiug out upon a ganlen whitfi 
the owners of the Innisi^ had lield during that piTiod as 
tenants from your to year, was Indd insuflieieut to ccmhw a 
title (.r). 


(n) IMim V. Vertmj, 13 Q. B. I). 

3on 

[p] Turn V. 21 til. D, 7'in ; 

Ikwj V. luwnj, 11 L K. 0. L. IS.I. 

[q) Oiihif Y, ({afttmn^ 1 M. k W. 
OOO; Ckptm v. Vorhj^ 2 Q. B. 813; 
Cky V. Thtukmh^ 9 C. k P. 47; 
MiiMl V, 111(4 , 18 C. B. G90 ; lUr- 
Ui§$ ?. Wani'kl, 3 Ex. rw2 ; Junm 
1. Tkut, 4 A, k E. 701 ; ilmpn v. 
Ikhij^ 2 J, k H. fj55. As to the aoa- 
extins^uisliment of a MCesmry case- 
moat by unity of soyn, see 

V. Viemj^ W M. & W. 484. Goal* 


pare ontluH point Mymmi v. 

0 C'h. 7<»3; ami (kimn v. Mm((k, 17 
Clu 1). 391. 

(r) CinykH v. C^ihy, 2 Q. B, 813* 
(h) Mmjar af ZmdM v. Ptw^ 
Um'Z Cmpuny, 2 Sfo. k R. 199; 
Zlujht r, Thmnm^ U A, & E. tl88, 
695; and?4fM3 ZlmUrt/'Z C'o.v. Pamh 
(ltdP (k, 6 Ex. 630. 

(;} (dour V. (hlitmiHi L, JL 10 

0. r. 108. 

{h) LiiZymm r, fOvnv, 6 Cli, 763. 
(/) Umhuiye v, IZmiud^ 3 Ex, 

m. 
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Ciifip* Till 
t (>. 

Intt mi|ilii4i 
- wlat it 


Tit!i‘ iinflfr 
til!'* of 

Liittitsitiniis, 


J]y iiiffiTuptioT), it may bo obwrecb 5^ Bioaiit an adroKo 
ulhtniotinii, and not a nion* (liscoiitiimunao of iisor(//); but 
tlio (|uostion, wli<‘tbfT a «lihf'ontiniianoo was volunfary or 
olliorwins K oiu* for a and altlioii^'li iiitorruptioiis 

for lofe than a yvav will not in thoniM'lvos |)i*oYoiit tho 
ciporatioii of the Htatiito, rot tiny liaw* a insitorial boariiig 
upon tlio <|iioHtIon wlndher th<‘ onjoyraont has, in fat't, lioeii 
as of right ” {f (} ; and an intnmipliou by a shnugor is 
within the Aet ih). Ho that, as between vendor aiiil piir- 
(‘liawT^ it would bi‘oni to bt‘. neeesMuy to give f3videnef' of 
(sonear as may bo) (nutinuoiH inerh'). It has been ludd, 
ill the iiiseof liglih that jiayiuont (d' rent for tlie easeiiteiit 
is not an inteiTiijitioii but the (burt hdt nntoiu'lied tho 
qni‘stifai whether su('h ]>ayment showed tin* fiijoynieut to he 
dilfeivnt from that eoiitemplaled hy the Aet(r/). It has h(‘en 
deeiflod hy the llouso of Lords (< )i aUlriiiing the deeisions 
of the ( hurt of tiuetmV Ihnioli and KxehequerdiainlH^rj that, 
nndi'r the 4th seetion of th(‘ Statute, whieli provides that no 
net shall be deemed an iiitiuTUptioin unless subinithil to or 
aeqiiieseed in for one y(‘ar, a party who has unintemiptedly 
mijoyed or used tho ^a^seimml or right for any period ex(‘eed- 
ing om* year short of the tenn whirii would he suffiehmt to 
coiifti* a htatutory title, eaii, upon bring dihlurlnHl in his 
(‘lijoymeiit or umt at any time witlnn the lart year of tlie 
stututoiy h*rm, at omn claim the beneiit of tho Htatiito. 

lly ilit‘ d iT 4 *\Vill» IV. »*. iho liiuo within wluoh pro- 
ooodiaos <-onId bo (‘oimaiaevd oitla-r at l.aw or in bhiuity for 
iho rooovory of any or of any iviit, rt‘slrioiod to 

a poriod of twonty yoai^f//), or, in case of (ontiiiuons (//) 


{//j Cntr T. F<>stn% 3 Q. B. 581 ; 
and soe 4Vy. v. 12 Q. B. 

515 ; LihlifHuui V. 0 Cli. 753. 
(:) (hr ?. Fo<iter^ $upra, 

(«) Futm ?. Hwmma Waitr IForh 
Co., 17 Q. B. 207, 274. 

(k) Diwies Y. WiUUmHf 16 Q. B. 
646 . 

{ij Sou Mm Y, Gixrpenterf G Ex. 


825 ; IMlm y. Vemeif, 13 Q. B. D. 

301. 

(d) PAhfe /?/'»’ Ci)> Y. Parish /',7o7iv’ 
Co.,20L.J,Ex. 362, 364; 6 Ex. 030. 
(^) Flight T. Thoimts^ 8 0. & E. 

231. 

(/) Or title de^ij. 

(g) See neet^. 2 and 24. 

{h) GoGddi Y. BkmU, 3 Dr. 216. 
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{/), lorly y«*aiN froiii ilit* iinn^ at ilio riY'Jrf 
io ])rfK‘<‘Oj] for tlio rtM*<Aory rif Mioh land or rout Ih^t ar^oniod 
to plniiitilT, or to tlio |»ar(y tlmni^di ^vlioui lio olaiiuod (1% 
Tlioso limits of tirm* Ii}i\o 1)o«‘n still fmlln*r rodiK'od tuolro 
ami tlurty voiirs iv^porlholy bytlio Uoal Property I Jmitaiioii 
Ai‘f, 187 1 (/), wltirli oaua‘ into uporaliou (at tla* is! JaiHiary, 
18711, audwith wliioh tlio oarlior A(-t, oxoopi so iar as its 
provisions aro ta\prossly r«'poal<*d, Is to bo had and am* 
sfrnod fwn* Tiio old doatri!ii‘ of uoii-ud\or-* ]toso«v4«»ii was 
doiio ,‘n\ay ’^\itb by ilio (‘urlior A('t, o\oopt iu oumn falliii*^ 
witliiu tlis‘ Jotk s<‘otiou(^i), lia> now (‘(‘imotl iu bo 

operiitivo. 


Tlio word ‘‘land” Ijylbrco of tla^ fet sootloii of ilu^ oarlior 
Act iii(*ludt‘8 all oorporofil lioivditaimmt.s and also lithoH (ox- 
(i‘pt titlies k'longiiig to a spiritiial or (‘If^oniosynary (sirpora- 
tiou solo), and any sluiro or intoh^st tlaavin (oj, Tlio opom- 
iion of ilu‘ Statut(^ is (‘onfinod to {*usos wIkto tlioro* aro two 
pai‘ti«‘H5 oaoli oluiiiiing an intorisst in the land or litlios: and 
dooK not apply as botwoon titliCM)WiU‘r ami torro-toiuint (p) 5 
but by 5d Uoo. llLo. 127, h. tlio*]a‘riod of aofouut in 
oqiiity for tithes as bf‘twe(‘ii tla^ torri’-tonani and tItlie-owiu*r 
is liiiiited to six years before filing the bill (r/). 


Tbo *‘roiit by tlm saim* nsfion im*lmh‘s horiots, and 
all s(‘rvhH‘S and suits for whioli a distress may bo made ; and 
all aiiiiuilios(f/<'/), and poriodieal sums of money oliargod upon 
or ]>ayublo out of any land (ex{‘ept inoduses oo!uji(witiouH 
bt‘loiigiiig to a spiritual or tdeoinosymiry eorpi^ratiou sob'). 
Th).‘ term has btmi held to iueliide quit-rents (r), and oven a 


(i) StoHtH-ts. ia, 17, IHaad 10. 

(/*) See scd. 1; wnl Jhi v. £>1- 
hmd% t* M. k W. 20s; 

Mospikl V. 4 Ap. Ca. 024; 

JAfj/or (if v, ttuuniums of 

MrighUm^ .5 il P. 1). OOH. 

(/) 37 & 33 c. o7. 

(?«) &et. 0. 

{«) Xipam V, Ike, 2 M. k W. 304. 
(^^) Ab U) tlic statutory lueimiiiK of 


tlio \vor<l ‘‘iaiar* iu future Acts of 
Pailiatiuml:, hvo 43 14 V. c. 21, s. 4. 

(;o Ihm (ud Vkapitf if Ebj 

V. (\uh, V> Al. A W. rU7. 

(ry) (Juode V. 20 L. J. CIl 72. 
(vv) /A Sugmt^s Ti\ 19 1. 11 Ir. 
149. 

(r) J[k rHmtvou v. Omi, 5 Pk, 
loo, I7t>; Xw// {7o7/a.var Y. //«//, 17 

L T, 0. 8, 12L 
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Wluit in 
< mmm ?i( i - 
nuiit nf ihv 
mut. 


in 

case of din- 
aldiily, iVi*. 


litlio ivTii-f (s ; Imi not rnd mi a (ImniM* rr^ 

Inhutii !' haiii ninl i*t V‘r4oii<‘r(/j, Ho, l{t*riot> pa\n!ilo at 
HUM 11,1111 iufonaddni'l ivut puyuliV al givaH-r luforvaK tliaii 
Hi iity ymiis fa not liLTy to Imppoiip do ia)t fall witlilii 
t!i* htiiliitory d»*fliiitiou (//j. 

Ihhiio of tlio writ, uiid not soi\ii‘fS is tlio (‘Oiiiiiioiiimiioiit of 
ilioiif*tioii lortlio porpo^f^of ilio and as an aimiidf’d 

l/ill \d‘is ladl fo datt^ from tin* filing* of ilm original loll (//), 
Ha it is aonnivod, an atmiidod \uii datis for tliis ]>iii]hho 
from tlio IssiiM of iho original \Hit : Imi tiniio{s‘ssiry dol{i\ in 
inditiiling or pi‘OM‘*ut!iig tla^ pro<s'<«dings iii;i\ tln^ 

plaiiitiir to lla* indslaitM* of (^oiul izi. Tla* ap|Hiiitnimit 
ol a ioo»‘i\or plv^oil(- tiino Iroiu running in ta\oiir of in), Init 
m4 as aguiud {//g a sfrangor to tla* -iiit, 

Tlif* Aoi of 187 { contains a naing claiw* in case of <lis- 
alality arising Irom infancy, covtaiurc, idiotcy, ]mia(‘y, or 
iiiisoioidii(‘*^s <»f inind(r); in any of nliidi eases an action 
may lie laouglit at any tina^ \\itliiu six {uiidmdiic earlier Aid, 
ten) \cars nf‘\t afttT tke tiiiic at A\lileli the piTsom to whom 
thimight tfilning the action shall lia\e first acerm A shall liave 
cciiH'd tf) he uial'i* such disahility, or sliall luivc di(sh This 
sa\mgda!iso applies 'wlicrc tliciv is a siiHi^ssioii of disahili- 
iies without hrnik ; thus (d), wln^ru A,, heiiig an infant wlieii 


(sj hisJt Lauilikhh\,VM>dyJii'HHf^ 
lOAp It. 

(>’ V, i,//o, 9M, A’W. li;i 

(v' hnd /Mtih w [kilhuu^ L. IJ. 
!0 IH 172. 

{}) i vp^>tii V. d/rty, I Y, A" C, C. < *. 
m; }Hus mis, 7 Jur. illl; 
hUiiU V. Bkhtuiliih^iff, 3 J. A L. 
2i; Umuhhi'H V Jhwmui, 2 B. A 
War. 2!I5 ; Vut^iir Tkmpsun, 4 
IK A War. 303; t>ut bo w 
Mali, 11 IV. 700. 

(//) ifkir V, (hmmi, I Be B. & S. 
428; Bimn x, (Upir, il C. A F, 

Bk 

(s) Fmkr ¥. ThmpMtH, Voppln v. 


If hi ,y/;^oo 

llii/nn V. Tos, 3 T), & YTir. 
10 i, 023 ; Mdtw V. Lord JhuKjfhn, 
3 Uqi\ o(h ; Dm If w Todd, 2G W. 
m .liu. niul coiidda De (Ji eem ’s 
i.m, 13L. B.Ir.4Gl. 

\h} Huinmn \\ JJuit/nan, 2 B. A 
War. 2Ur>. 

(<) 8c(‘t, 3. Tills sictioii does not 
apply as bet^uen mort'^agor and 
mortgagee; Kiumm y. Dmse, 17 
Ob. 1). lot; FififsUr v. FuUtmn, 

M. 132, 

[d] Hunuu^ V, EUmn, L. R, 6 Ex, 
12S; and tf. Imhat v. Dmine, 5 

L 1, a L. 218. 
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1 |(T iiriTU<‘(l ill iiiaiTU'fl diirin^^ iiiiiiority n»«|» VIIL 

until nIh* ainl la-r InisliaiHl 1 )nai^‘lif 
ill IH 70 , it that tin* ucliiai wis'^ nmin- 

Xfi a«ii«at in in !»<• brou^lit iv a jH-r-nii !uh 
1 h»i*ii tf^ any uf ^ witliiii thirty 

(iiiidar ilia narliar Aat, foitv) ynar.s aiinr f!n* rifi'ht nf aftiuii 
&ht lurrutMl {i ) ; anil 110 thiM‘ Ixn^nul this liinxiinnii} liiiili 
allowail for a hW*(vssion nf disahilith's ( f), 

Tho nrd hootiois of ilia (‘arllta* Act ll\(s the time at s\liich, 

in {‘(‘liain spciificil eases, ihi‘ hhall he thamicfl io lane 

accrued: thes(‘ eas?s, lameviT, ar<‘ iiut nierelv hy Avav (,f 

y ^ ^ * J * (jiges. 

illiLsiration, and not with the view of lumiing the operation 
of tlie 2 nd Koetion (//), The p^iaiernl prlueiphi is, that wlnai a General imle. 
pensim has hcHai in posse, sbion or re(*eip 1 of the profitn of the 
land, or in rc^eeipt of rent, the rijilit accrued at the time when 
In* ceahinl to hold sueh posseH'-iou or naidve niicli profits or 
rent (//) ; while* in the caw* of a iK‘i*soin\ho has never had siieli 
poHsesHioii or reeeipt, the right aeeni(*d at tlu^ time when hi' 
first heeaine entitled (whetlu'r ]>y d(‘Hi*fmt, alienation, falling 
in of a remainder or n‘verKon, fouhature, deYis(‘(/j or otlaW'- 
wht*) to enter into siieh poHsesHion or r(‘eeipi. The posse.\si«m 
of an agent is the po^sessidu of Ins [jrinei[»al ; so that a priii- 
eipal was lahl to lh‘ne aeqnired a jiosse^hoiy title to an estate, 
hy receiving tie* rents of it hr twenty years through his agent, 
even as against the agent who was in fuel liiniself the right- 
ful (OuiiT (/.‘) ; ami on the same principle where an agmit is in 
reeeipi of the rcaiis as an agt'iit, time will not run against liis 
principal, alihougli in fact he ut‘Vt*r received anything from 


(f) Sc(-t. fj. 

(/) Bwt. 18 cf the wulicr Act. 

(?/) V, Salier^ 2 Bitig. 

K,C. ,105; 4 Sc. 108, 

(h) Cf. Omn v. Ik Ihum<ib\ 10 M. 

& W. 517. As k) dispcsHCHskm md 
diHctmtiiiiiactc'c of powcgHioTi uiwltT 
geet. a, see Lufjh \\ Jael\ h Ex 3 ). 201. 

In Adnnm v. Ikdof^StirnfmcIi^ 2 Q. B. 

p 2 


J), ‘is*), a Buimiaial Court licld iliut 
i lie pro visioijH of tlw ntat u t f m Wily apply 
where thcro lui0 hceii an (imiHHioii by 
the party entitled to a nwit to cjiforco 
Ills re'medieg with foiowhriKti that the 
rent has not been paid ; ipime, 

({) See Jama v, XV/Cc, 4 S(c IGS, 
ISO. 

[k] Williams V. /Wf, 12 Ei|. 140» 
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CliaTi. TTIf. 

8<; < t . fi 

ft pi ill st 
jEyrlpigf'C. 


agi'iii f/j. A itiiirfpigt^oTiiay, hmM% ivmxi^r mort- 

gfigiA lainl af any time wtliiti twelve year.i after tlie last 
j(a}m(‘iil of priueipal nr interest, nntwitlisiiuidiiigtwehe yc‘ars 
nr iipward^ nmy lane elapsed sinef Ids rigid tu ent^r ueerued 
under the luorlguge deed(w): and tills, altlaiiigli a \alid title 
to flit‘ land, way, iiinler the Htatut(‘, liavt* liewi aniuired ljy a 
fetrmiger as against tli(‘ innHgagor (//j : and a pwdiaser from 
a iiiorlgagn» under a power of sale in tlie woiigage deed, or 
from tile mortgagee ami mortgagor, is akn it appears, witliiii 
tile sa\ing fo). \Vlu*re flu* morlgagtMlf‘ed eoiitaiiis no ]iro- 
vlsmii for ijuiei enj«.ymeni dy ilie mortgagor until default, 
the iiiodgagH* ujsoii the {‘\eeulion of the deed has an iniiue- 
diafe right of entry, mid ejeetmoiit mud he hruiight within 
twehe yems after its daOs in dt'faiiH of any pajimml Iw the 
mortgagor (p). It seems the lit^lter opinion tlmt a nnalga- 
geeV primu fnne ahs)lui(' title hy twehe ^\eais' po, ^session k 
not dideaiislhy his ha\iug kept aeeouiits of the rents which 
he lias reet‘i\('d, or hy liis having {dhtwise ai'ted as if he 
■were only mortgaget^ (/y). Time does not run against the 
grantee of an uiiiiuity charged on land, bo long as the annuity 


is paid (/•). 


As against As against an administrator, time runs from the death of 
administrator, person whose ehattels he claims to adiuinistfT (.s*). If 
a will ismtaiiH no appointment of an ext ‘enter or if the exe- 
(iitor reiiounms, a h‘gaioo under it w^liose legaty is charged 
on hiial niiisl, it is lom^eivtsl, tihtaiii tht‘ appointmmit of an 
admiiiistrnitir within lwt‘lve years from the dtndli of tlaAtss- 
iatttr, «u‘ else bt* banvtl of hb right to rectner the legacy (/), 


1 / Siu 1 fh \ . B mu oO L. T 1 01). 
{m) 1 mi iV. k I V. c, 2 S, 
riult r a fort < dt crw, tlit riglit 
to luring an at'tiyn for poss< ssion ae- 
triis sas from tlio dale of the dttTec; 
iVy/i V. Mfulh, T Ap. C*tU 2‘15. 

[u) }kw Y. IT Q. B. 300; 
Tuttl V. 2 N. B. 3(>0. 

(A hm V. i/avvy, 17 Q. B, 373; 
Urn V, U t/faoa.t, 5 A. k B. 231, 297. 


[p) Ikt d. RijlUifi Y. Ltijhifimt^ 

H M. k \\\ 

(r;) IkUi^ li Si. 426; 

Bug, K. r. 1 IT. 

(/) Sank y. Cdf, 1 T. & C. C. C. 

30, 

(s) 0. Seo UnUrndy. Ckrh, 

1 Y, k C, C. C. lal, 170; Dmuh y. 
WShnms^ 31 (*h. T). 5o8. 
p) 37 A 3H V. 0. 57, h. B. 
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Time* « 1 uC‘.uiul to run npiiiisi a until ^ 

Im rif^lif tf> ]}o^M“^^iuii n(fru(<^(/n; 1ml a'^ acrani-t lii^ iidit 
to rfHH^viT (lainu<»:«M from a f<‘i!ani for lifo wiso Ii.-h oimiiiiilioil mrwmikr- 
a tfirtiuiis m‘l, \Uio him ■wrongfully mil liinlmt; tin* 

Htaliito runs as from tljo of mu'Ii jutnr). W!ioi*o a 
rovorsionor in fee grants to las lo^see a eomunvni loa^*, tlie 
revorsioner tloes not ais|uiiv un oi'tafe in ifosM’s^iini, altlioii'^li 
flsp former leaM‘ iNsnime Hirroiulereil ly opomtion of !a\v on 
tile granting (4 ilif‘ imx leaso; ami tlierofure tinuMloes iiol 
ran against liiim tlm mimanler lifsng nimvly IfV estopi^l f'//)* 


In tlm ease of an exprtss fmst, />., atnist expressly do- Taca<^oe! 
dared liy a desd, will, or oilier wTitfeii instrnrmmf, file rigid 
dof'B not accTin^ under the 2dtli Beetion of the Ad until a 
(‘onvcyaiiee has h(mii made to a piin'haser for Talnahli^ ('on- 
sideration; and then only as against sndi pmvhasfu* and 
persons elaiming under liimf;:): hut, in oriler if) hihig a 
ease •witliin this seetion, the relation of trustee and mfni 
qiw trmt must he elearly eonslltuted (r^) ; though, of eonrse, 
it is not neeessary that the word ‘driish^ should 1k^ employed 
in order to eonstitute tli(‘ relation (/^). Tin* trust eontemplahd 
hy the seeiion has himii defined to he a trust (‘\]in‘SM‘d in 
"Wilting or hy "word of mouth, as disiinguiduMl from a trust 
arising out of the ad.s of the iiarties, mi, hy impliealion of 
law (e). Thus, a solieitor is not a trustei^ for his dient so as 
to come within the seeiioii (rf) : nor ib a mortgagee for the 


(it) Thmpm v. Smpm^ 1 J). k 
mi, ISO. 

(/) fSidfiHiix Y, KnujJit, 3E«n aiB; 
2 Clh SliH ; iJiipjtiikithdm v. JJaitltm, 
7 Ch. Gm. 

(?/) 0. i\ Ojfuni \\ Ikiiitn, 49 

L. J, V. L. 4 ; and tf. Lj/on v. Ilttdf 
13 M. & W. 285. 

(:) Swt, 25. J,m, V. limt, i 
Ha. 147; HOrv. HOv, I 1^397; 
and M‘0 as to espre ti Uhts, Siflio* v* 
(kiaiiffffk, 1 1), & Wal, GOB; IhuM 
?. Ilnhmmi, ilu GGH ; IimijM v. 
fjo‘, 2 H. k J. 421 ; DifUad v. 
Dqwms, 9 H. L. 0. I ; v. 
KiigtHi, 15 L. E. In 821* 


{«) Idw V, Jfapudi, 4 D. & War, 
89 B; Ymiff Y, Wattrp^u'k, 18 
Hi. 20i ; 10 Jur, 1 ; Humf w liohm* 
uhl Htpin; and m* n 

IMiouth 20 K'l. 42S* 

(h) (Umhis,(ifCki}Mir Ikmtimn 
V. )VphnmU, 2 J* k L. !K2, 197; 
II mH V. Ikthhmi, 10 In %* li 81 0 . 

(/) StiHifit to Thompmn^ 22 Th. I). 
Oil, ptr Fiy, J. And by ’^irtut of 
tlio Judk'atuio A(t, 1 H 73 , h, 25 ( 8 j, 
the Kwtioa applien wpadly to pu’- 
jiwnulty and realty; llmmir v, !hr- 
nthjf, IH Ch. 1 ). 25 b ‘-^^ 2 . 

(d) lYatsou V* 20 Ec|. 

7iL 
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Cliap. Yin. 


in ivsiK‘(‘t of tlio hiirpliis moiiovh upon a 
Hih a). l>uf tlio ruurtn Imvo in a few (‘Xtniclod tliis 
dofinitiuii tn -wliioli do not htriotiv Fall Avitliiii it, f.f/., to 
lliid of m\ aj,^onf who liold.-^ monoy for hw prlmipal (/) ; and 
a ivsrivor, appointed in aii aaiion, has hooii ladd to he an 
(‘\pivs> truhtof* wiiliin the sei'ilon of uiraieys roeeived }>y liiiii 
for tie* ptiNoiH oiitHh'd (r/). ^ The chief diHiculty which nrisch 
(ai the delhdtion Is whether an Inteulioii to coiiditidc a find 
lias ht*«*!i e\prc^s(Ml This is a ^jue^iii»n on which it u inipos- 
silile to ih^ince any piicnd rule from the cnses, siiwu the 
fiiisner to it, in cadi ol llcm, d<‘pcnd^ entirely on the constrim- 
iioii of the (*u a^ (Teatitifr ih(‘ trust {//). 


riiili rJiali- 
r/Ourt Art, 
ISO)* 


\\V may heiv remark tliat hy the dmlioatiin* Ad, lH7d, 
the olaim (sf a ///c /res/ airaind hU triutee lor any 
proport \ held on an express tuid, or in re^^ptM*! of any hreaeh 
of such trust, is not to la* harrul hr any Statute of Idmita- 
tioiiH (/). 


BealPropfrtj rndm* K(‘ctIon I<) of tlH‘ IhnI Tropin’ty Limitation Af*!, 
lS7t(/d, an cxprt‘Ss Trust no longer previmis time from 
niniiing against proceedings to re(‘ovt‘r any sum of money or 
IcgiUY charged upon or payable out of any land or rent at 
law or in f^fjuity and secured hy smh trust. And it wonhl 
seem that the pm^onnl reimdy against the trastee is also 
harred cm the prinei[h* of the rei'eiii (*ases (d Safton v. Sui-* 
ffiH (/) ami Feanisfde v. F/iid (m). 


CaH«.s of hy dei*d or will ha* the jiayinmit cd dihts, amiiiitic‘s, 

S*ik p<^t1ioiis or the is within tlu* 2-jth section fd the fhl 

hoftitin. 


(r) P,mm(r v. Ihnuhje^ IS Ch. I). 
2.U ; iiu«I afn r years no eudeiieo 
1 H atlisilHsinio U) prove tiuit tberc wns 
11 siirpIuH : 

if\ iftwlid V. (tttnw4 , 0 Cli. liSa ; 

atmj Y. Mt>(emaH, ‘Jl W, E. 137; 
Ider. //<>//, III Oil, I). 462. 

(y) Y, Th(J , 18 Ch. T). 206. 


[h] rdamUr, irmkn, 1 Ap, Ca. 
2 S 1 ; Tkmsmi v. JjoOoW, 2 ih, 210 ; 
VddHiHtjhun V. Tudf^ 3 Ih. 97 i ; Ikw^ 
lim Y. bird Pern h pi ^ i ik 51. 

{/) Sec 36 k 37 T, c. 00, b. 25, 
sub-H. 2 . 

(1) 37&3HY.e. 57. 

(/) 22 Ch. 1). 511, 
pd IL 670. 
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im 


Af‘t (n) ; ro, aKo, is a iuii fo {o |>av tlip Ckp.^tHT. 

f<)llo\V(‘d ])y n diw* in flmm, hid^jnr*! totlm |»/niii<ait 
upon trust for mirmssiw laaipthaannsioi ; hit a 
eliargp of doljts, ovdi tliniigli willi a direction to pay ynitloiL 

tlionij is not an ox])nsNS fru^t, wlmn* tluav is no dovi^f* to ilio 
exooiitora (p ) ; so, a Ijonofnaal dovisoo of malty, ^'liargod willi 
tlio paymoiit of doBts or logaoio^i, is nol a tniNtoo ’witlnu tin* 

Sf‘(*tioii (//) : Inii wliom an (»xpr(*ss tniM is <ivaiod wtih mgard 
to oliargos upon land, it falls as nmoli witlnu ilr* saving of 
tlio Siatnto, as if ilif* tmd Imd ai^pliod to tin* land it^df (/•) ; 
so, also, ]n‘ol)al)ly, vvlnTo tlu' land is doYist‘d upon trust for 
salo witli a dimflion tluii tin* ]ano(nds am to Ijo noiisidomd as 
jiorsoiial cstato, and llie laud minains unsold, uiilnsH tlio 
partitas interested have ole(*ted to take tln^ pn>])f'rty as rt^al 
estate (.S'). "Where the assigin‘e of a hankmjd took for his 
own heiiefit a eon voyanee from tlie trustee of an ill of the 
](*gal estate in jwojierty to whieli the bankrupt was erjuitahly 
entitled, it was held tliat he took it upon a!i <‘xpresH trust ; 
fiz,y that declared hy the will: and that tin* Ktatnt(^ afforded 
no defence to a suit for the re(*0Yery of the instate, and the 
nnvsno profits (/). A pmvhaser s liability for unpaid piim 
ehase-money, under the ordinary vendor's lien, is not an 
express (n ) ; nor is a niorfgag^^ uinhu* the form of a 
trust for sale (/). 


lliit the rule that a trust is 
applies only as hidween eastul 


not barred hy length of time, iiieRwilm 
que fnthi and tnist(^e; and not 


{u) Dillm V. Crime ^ 3 Jr. Eu- R. 
70 ; Ywimj v, Lml IVuUrpHrk, 13 Si. 
201; 10 Jiir. 1 ; Emit v. Utitiinmi^ 
10 Ir. E^nB. 300 ; Trsnm y. 

5 m. 30. 

(o) Emit V. Jkti'num, snprn, 

{p] Dldlnm v. TmMi\ I I). J, 

6 S, 52; atul ca «08 tkro eitrd; 31 
Bcw. oil. 

[q] Frmid v. Tmd, 32 B. 231; 
anti H(K,‘ JucfiH v. jMqmi, 27 B. 332. 
As to an executor constituting Eiia- 
golf a trust w for apeouiiiaijlegattx*, 


SCO Tinm v. 30 B. 381, 

[r] IturroiCiH v. (En, 0 fl. L. 0. 
007, OGL 

(a) Miilhw Y. }iUj(j^ 18 Etj. 2IG; 

1 Clu I), 3 H 5 , 

(/) V. Mur$t\ 3 D. & J. 1 ; 

2 jD. E. k J, 223. 

T<tft Y. Hirphimn^ 1 D. M. k 

a. 28. 

{/) Zcfkuig Y. PmifTf 8 Cli. 30 ; 
Jtn Aihmf 11 Ch. I). 281 ; Ckiipimm 
V, CcrF,2TW. 11 781. 


as i 
trustee and 
Cfutui qm 
trmL 
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(Iiap. ATII. 


Frail?!. 


EijuUy .m fo 

in ( 11 * f», 

At*., |trt* 
M'rMil. 


(liarilnM 
witlilu tlin 
AttM, 


m liftwoMQ and (rnfui qnp frmf on tlio rmo and 

htranp'rH on ih) oilier (//) : ami ilio enm of ono mfai qne 
ininl oihtiiii.^ lnHfYMY.s?'/o^/w6v/,s’/ Ik nof williiii tlio soofion (:). 

In oaso.'i of oonooalod {that m, of d<'*si^qiod and hiddcai {a}) 
fruial, linn* do^n not to mn until tlio iVand was, or, with 
ToasoTiahlf* dili|^on<‘0, iniirlit^havo dhoovorod (i) : hut 
this i4 not to aflh<‘f a Wi fide pErilmsor fr>r vahiahlo oon- 
Kid^fotioii without noii‘*t* or of ih«^ fraud. In fho 

iiM» (I* a finn, it has boon laid that tho fraud of oiio moiiihor 
pTo\onfs iiino from ruiiuiiifr in favour of his ropartuors, 
altlioiif^di innofrnt of, and don\iitfr no hoiiofit from, tho 
fraud (0. 


TIio onriior Art oxprt'^dy pnnidf'-^ a^omid iiiiy iiitorForoiiro 
with tin* rnl*‘s ^^hi'h poiido a thiirf of Hpiiity in rofibiiifi' 
ivliof, Oil tlio pToiiiid of jio/jimN‘on«'o or otljoruiM*, to any 
porson whoM* right to hriiig a suit may not ho harrod hy 
\irttio of tli,o Aot (I'Z). 

Tho Aoi^ (‘ontaiii no s]»ooIal saving in favour of olmrltios; 
and it was for a lonii’ fhmMlouhfod, and tho oarlior aiiiliorh 


(f/) V. Mud^fUith, 

jjsini. e. 4i:». 

(,•') Itihi'iiiijhs \. 1 J. A 

L, ‘i'tO ; lidif r, J't) ^ fiiui, ‘U U. 
Tol'b «M W, li, 0 ; 

/uo//A/ ih I ifU', ‘i n. iv a. la. 

N(‘ .H to V. )f 

2 M. A. (i. 2.VI, 'Hi** insli- 
tutiouof a suit toiMiTyuui Uiutni'-ts 
of a will, of wui’M (loos n*it j»r('s(>no 
tl«‘ ri;^Ua of tlio (liMiilioritod lioir; 

isin)fH»HH V. 1 Si. K. s, inn 

(//) Pftri r. Vtln^ 1 Dr. aoT ; Ih oi 
V. fhuHtfi, 21 B. (521 ; (htithatu\\ 
limre, 0 Et|. 571; Fam v. rm\ 8 

C!l 3H.1; I/lI/k V. I'ad iiO 

L, J. Ch. 4. Aetual for 

Hixty yeitfH, evoa without tlu* huow- 
lo<lg*<* of tlio will) (lariu^^ tluit 

lieriod lias discoutmuod 
gives » title in the ubseiicc of do- 


si'jrnisl fraud ; Utuu^ v. Biuitm, 1 i 
(1i. D. ; and Re MitPipdifim 
Ikal V. lUii Hi, .1 Fa. D. ’>117. 

A Soft. 2t>; and lnus\. Thmus^ 
3 Hu. 20; PniH Thiiniky 6Hpy(t ; 
Sntiih V. Jduu, 20 H, 210. The 
KfMUtt ol^o of OFF'S I. (iHihi, 9 {B D. 
D. ’jO, (■! ('fjur^o lifers only to the 
htatut(‘2! Ju.*. 1, f. 10, which eon- 
taiusiio Midi cxpr«‘^s levct^ptioii. 

(d Jtkir V. IltHtiihify 2 Ph. 354 ; ns 
to fraud consisting' in bccretly pnr« 
din.^mg’fromapir^on ntfii eunipf>\^ bee 
Lnfih Y. 3 Iln. 20; Grmi~ 

hkik Y. Jhiriy 20 B. 281 ; and com- 
pare* Mmiliij V. Ben lelu\ 8 K, k J, 
310. 

(F) St>d:, 27. See life A me. o/ 
Scntknff V. mkl, % ]).’ V. k 1. 72, 
73 ; Thmp&m v. Iirntwoodj 2 Ap. Ca. 
215 ; Bkke ?. OAe, 3i Cli. B. 190. 
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ties seem to leave it nn oj)on fjnestion (r), ^vlietlvr tlie Cliap.TrTr. 
Statute was inteiifled to to tlieiu. Tlip for 

this d(m])t was, that prior to the Stalufe, on lapse of ihiu^ 
was a har to the elaiius of a elmriiy ; <an<I tlu* ql^e^^ioIl was 
whether this aiuieiit ecpiitahle rul<‘ was .dill io prevail: or 
whether, in the al>seiice of express ex<>inpfioii, lhe fa'ilinaiy 
statutory limitation was npiili(*al)le in lhi‘ (use of a pimhuM^r 
of a charity estate. Tt is now, liowevd*, wf‘ll settled tljal 
charities fall within the general prohiliiimii eouiained in tin* 

24th section; and tlie ordinary statutory luir (extends, nut 
merely to an ahsoluto alienation, l)nt also to an improviihait 
lease of the charity estate (/). But in ordru tliat the 
charity may ho hound, there must he some person com- 
petent to make a claim on its ])elia]f ; thus, whioo th(U(^ is 
no trustee, or none properly appointed, or wIkoo tlnue are 
no ascertained objects of the (diarity, the Statute will not 
run {(j ) : and wliere, as is generally thfj cows tlui eliarily 
estates are held upon oxpre.ss tnists, they fall within ihe 
saving of the 2dth section. 

No person is to ho deemed to ha\u hecai in possc'ssion of Bntrj. 
any land, within tlie meaning of the A(‘ts, l)y rtaison Dmvly 
of his having made an entry thereon (Ii ) : hut this T(‘f(TS to 
a merely formal entry. If A., the owunu, adiially turn 11, 
the occupier, out of ])OBSossiou, this saves tin* statutory bar, 
although A. retain possession for only one hour, and IL 
immediately resume il(/). Ho, wIkto a wiit of (‘jVcImiait 
was served hy ihe owner on a tcuiant at will, and it wais 
then verbally aiTanged that the lattcu slatuld remain in t1u». 

(g) Se6 Incorporaleil SaektijY. Hich- (/) A.^0. v. Tinfne, and v. 
anU, 1 D. & War. 288; v. Dtfvvt/, huprd ; mtlm^ Mnpikkn (Ul. 

Teme, 2 I). & War, 69; and H(30 v. OIL L. (?. 189; MngMot 

J,-(r, Y. Mmjnr of Coventry^ 2 Vera, Jlo^pikl v, Kmfk, 4 Ap. Ca. 02 i. 

399; bat see Comnm. of Chantdk it}) IneorpQmivdHm^wttj y, Ukhnils 

Domdms r. Wyhrmk^ 2 J, & L. 1 I), k War. 208; A.AXy* iWw, 

182, 195; M(t§l (ML t. d.-C/,, 0 2l). &War. 67. 

H. L. Ca. 189, 206 ; A.'-Q. v. TiU (h) 3 & 4 Will IT. o. 27, 10. 

17 B. 285; A.^G. (4 limMl v, 8icmm^ 2 E. & B. 

I), & J. ISO ; A.-G. T. Tmjne^ 27 B. 641. 

108. 
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(iiiifi, Tirr. 

bat i». 


Tt II lit 

Will ' 


i»nd fi stHi qm 
Um^, 


<»f \>tai nf f]u‘ propprfr diiriiij:? liis lifts it was 
lii‘!i! liiJit llih ail la-tual and Hint Hh a 

mw Miaiaw ^va^ uvaii‘d, ila* Slatut(‘ lif‘^^an ft) run from 
tliH tiiia*, and not IViini tho <latt‘ of ih(‘ orifrimil (/.). 

T!i»‘ 7ili wafioii of d 4 Will. IV. (\ 27 oimots, tliat tlio 
risdil of a por^ju ontiHod Hihjaot (o a tonanoy at will is to bo 
dooiiiiMl to lm\o first ao«‘rm»«l oitlni* at IhiMbformiimtioii of 

hiioli toiiaiios, or at tbo oxjmMtkm of ouo yi'ar itoxi aftorllio 
c*o!ii!HoiHi‘moiil of tomnioy, at whioli tiino siirli timimcy 
sliail bo dofsnorl to lia\o dotorniinod (/) : but it providos that 
no ifiortyam»r or of f/nr fmsf diatl bo doonnslfolio aioiiaiit 
at ui!! witlihi tlio nasiiiiit^^ of tlub obmso to Im iiiortynipfoo or 
trii tof*. Tim pro\b.o i-i applioablo oiih to lasos of //y/Yss 
and not to (‘ibos ol a quaddifhi* inry oliaradoriwb 
Vljoro a pun iiasor l“t into jMs-o^doii bidoiv ooinplotion, 

110 is yiva/a y!a/r a toiiaiit at will witliiii tho mim\{H), 

111 rjMh of o\]U‘os^ trust, a qw inisi, wlios(* pos^ossioii 
j. (“oioidont with tli(‘ trust, is, for puioral ]mr}MNos, fonant 

at will to bis tnidoo foi ; and ibo objVd c«f ila* abovo pro- 
\i ion NMUf)-^ to ha\o^bfoii, to prt'ouwo Ibo loyal t‘i>luto of 
ibo tnhtio, whiib, undor tlio old law, was soourod ly tlio 
iiooosslly that ]>os.» .sh,n .should lr‘ ad\«‘rso in ordor to lake 
awa} tin' riyht ol ontry. Ilowaor, In ibo uts* of Jhf d. 
f/ood/s i ft , tho tburl of Oun Ihinll to 

lij\o loiisiihiMl th(‘ tru lio o! a torm wo^ImitiiI l»y tlio 
po^so.don oi Im a fi^i qnt frtf: tho opinions s^xpro^sod 
upon thi^ point won\ howiw^r, ^ \trajuda io! ; fois adinittiip^' 
tlio lesini qtu fn(^f to lio\o Iim ii tonant at will, tlio tnidtM* 
bolort' brinniny tlio lation should b.no dotorndnod tbo 
If'iiaiioy by nolioo, wlih-li In* bud not dom* (y ; but theso 

l) [uth V. Mfdfhns, 1 j B. N. { 'j 1^0 V. i Mim. i d HO ; 

B 7 *a; IlmHl 2 31 A 31 jmU *-0 Ihi 9 Q, B. ; 

0 U . U X. K* ti nl^ 3 F, (k F, oO, 

(/) Ihi>q V. A//, li. li. 3 P. r. 7U , y B< e 1 .TtiriiiUYmv. 28; Bug. 480. 
(if iUujIdm V. (i(H(rdnius (f [pj 10 Q. B. ISO. 

5 (1 P. 1). Hih\ q) As to ’i\luU coiiiluct mnoniits 

(/^O ihiimtidul ^(tnt^ L, 0 to an (itliiiisUen of a hubhUtiiig te- 
ll. B. 70S; bamh te) Thompm, 22 n.ntcy iii ulll, see lh( v. Grans, 10 

i'll. I). BM. Q. 11 480. 
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(lidu in T)oc\.FhW\pH linvo not ken followed (]’). Tii a Puip.VIir. 

modern easCj wlierein 1?7J parties mulin' a laiiltlin^' ssgrf*e- 

ment and a private Ad of I'aiiiamoni kHaiiu* eiititlnd id 

peppereornJoahes for 99 of a jaerv fd reclaimed 

land adjoining tlio land eoni]a'is(‘d in the original agivfaianl, 

and entered and rcdained posw'M^ion wiilioiil [u-kiiow- 

ledgnient of tlie freeholder’ll title or any pa}nu‘nt of reni 

(the full rent mentumed in ifu' agivemenl lia\iug lietm 

reserved upon leabOH of the lands tlun'ein eoni]ah(‘d), it \\a< 

held that their possession had been nunely thai of eos/eiS qi^p 

irmi : and that they were hound, on tlie CApiratmii tho 

term, to give up the reelaiineil land as Wi^ll as ilie othor 

land (s‘) ; bo, too, the eiKToaehment of a tfamiit, either wiih 

or Avithoiit tlio consent of his landlord, does not (‘reat(‘ a 

tenancy within the section, and time will not run nndt*r ilu^ 

Statute until the deteiminalioii of the haisf* (f). It has, 
however, heen held, that wluwe land is vested in irustia^H in 
fee, in tmst for A. for life, with remainders ov(a’, and A. 
having never heen in tlie actual pm'sonal odiipamy of the 
land, allows B. to occniy for the statutory period, without 
payment of rent, or acknowlodgmenA of title, Ik thtinhy 
ao(][nirGS a valid title to the fie «s7;;y;/c (a) a dot*! rim*, flu* 
practical impoitaiico of which can soareoly ho ow^r-ediniated. 

A Court of Equity, however, will presiinu* tliai a father 
entering on the estates of his infant cliildren, so (‘utered as 
their natinal guardian, and not tortionsly, nnless the con- 
trary ho clearly shown ; and will treat the case as tliat of a 
trustee (/). Bo, the entry hy an uncle (tlie nearest male 
relative) upon lands of his infant niece, was not couHidcTed t?) 


(r) Garrard ?, Tiwh, 8 0, B. 231 : 
and see Yoim^ v. lord WiiUrparl\ 
10 Jur. 1 ; Coi V. 2 ]>. M. 

<fe G*. ^00 ; Lord St. Leonards’ jndg- 
mont in Scott v. Scotty 4 II. L. 0. 
1085 ; lord MumfaM v, Ogk, 7 D. 
M. & 0, 181; Drummond v, Smit^ 
L. E. 0 Q. B. 703. Exeoutoiy tniat 
lieM not witliiii the sootion : Stemrt 
V. Marquu of Conywjlmm^ I Ir. OH* 


B. 531, 553, 

(s) Drimmoud v. Simf^ L. It 0 Q, 

B. 703, 700. 

(^) JFhitmorev, Jfumdrus L. H, 
7 C. r. 1. Bt'o, an to romtoklH, 
Af’-G. V, TamUne, 5 C!i. 1), 75(1. 

(«) MiUmij V. Ifd, 16 0. B. OoS. 
(j) Thomm v. Thamm^ 2 K, k J. 
70 ; and m Wall v. St an a ul, 34 Ch. 
1). 703. 



Tin; AIMlIAfT. 


!li 


(Imj.. A’ln. 

* t. I', 


Ttiutii} Irnm 
}<}ir In }vni\ 


IlifXltf of 
IA( I mil 
by Mi'ki^nw- 
Ind^rm nt of 
tifln, 


!m III! nitry n .^raiipT f//). ITIhtp tlio 
laiiit il h Inn* tlin of tlio t, tlio rijjlit of miry is io 

1nM'M{iaih-rnfl a-, lia\iiijn' a<MTiit‘<l al iho tiuio of mioIi detor- 
miiiaiion [Zi ; liul, wliom llm toiiaiK'y was sulbisting -wluai 
dm A«‘i raino into o|mndion, ilm n^it i'- Ininvil liy tlio lapso 
of twolily yoaiN from lla* oiid of ono yoar aftor tlio c-om- 
iiaamoiiaiii of llio tonmioy (i7). Wlioro flis' luoiioy duo iipou 
a iiifrrtptnv liu^ Imoii paid off, Init the log^al o>lato lias not 
liof ‘11 roi‘on\'(‘y»‘d to tlm inort<rapu*,a iouancy at will is (Toatod 
lH‘iwofai iiioH<rapa‘ and inortp^ngor, and iiiiio dogins to run 
aof'ordingly i/d. 


Tlio right of a poison ontitlod sul>jo(*t io a foiianrT from 
yoar io yoar or other jmrioth without any loaso in wTiiing (r), 
is to 1 h‘ dooinoil io liavo aimruod at tlio mid of ilio finst yoar 
or oiliiu* ]ioriod, or Iasi ro(‘oi]it of rmd, ‘whieli shall last 
hapj>i‘U (r/i. It has lioon hold, that ih(‘ |H*rfonnanoo of a 
Hor\i«M* for whioh di^tross niiglii liavo hoon nuid(‘, s\vei‘p- 
iiig iho ohmvh and tolling tho Imll, amounts to paymoiit of 
ront within tho nH‘aning of this soidionty). 

Tho aohnowlodgmoiii in writing of titl(‘, given to tlio 
porsoii mit it Iml or his agmit hy the porson in th(‘ ai'inal poH- 
sessioii or ivooipt of tho profits of tho land or roooijit of the 
roni^ is m|ii!vaIont to wnh po>MNUon or ivnajit 1iy llie porson 
^o eiitiflod(y'), ami timo is (‘onsiantly rnniiiiig from the last 


(y iUh/ r, /noiWi, 1 nilLir'O; 
II .fur. X. fS. nj, biU a'lirnu’, 
L. J., (IuHiihI fn auy 

op in ion. 

h) hue TI(Oiifjts>iN, I) A. S: E. 

721; hiH T. hitfji ^ 0 tp n. 7n7 ; h<> 
V. IloM, li (i. E, 127; Ji'' tn 
imiuiiiUs to a flotonuiiuitinti of a 
toijanoy at ■will, m'o Tnmr v. h i, 
OM. WW. ma; /-IWM. OQ. 

Jb 803; Ikmiail v. 2 E, & 

B. Oil. 

(/f) hue V, Moore, D Q. T>. oo-j; 
hot V. (Mr, d Q. lb 803 ; Jhe v, 
-S'yjTy 17 B. 3CG ; see IhunMl v. 

.SVrw;«.!, 2 E. ^ B. 041. 


-Oi t {ivh In llijupson. 22 Oh. I). 

Oil. 

( Vhidi must 1)0 an instrument 
pii'-sine* an inOrcHi Due v. Gomr, 
17 ih lb aSO. 

(y) 3 & i Will, IT, 0 . 27, s. 8 ; oa 
thn roiL^trm tinn of wliicli see Zfjhir. 
luum hj, 18 Q. B. I), 70G. 

0; Ike V. Ik nil (an, 7 Q. B. 976 ; 
a^ to tlie 8tli being retrospec- 
tive, MS' hoe V. Saimar, 14 M. & W. 
39. Ah to tiu' provisions of sect. 9, 
wluTO tbe lease is in writing, see 
post, p. 447. 

(/) Seet. 14. 
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acbiowledgnioiit {g). In tlie ivm\i fjiho of Ihinimj 
Sargent (7/), Bir George Jcssel lidd tliat where nail Iiad not 
1)8611 paid for tiventy yearSj and Home aiTearn were paid Hiih- 
se(][iiontly as such, within five jaaars of aeiion Imaighi, th(‘ 
plaintiffs right was not haired. This deeI>ion is somtndiat 
difficult to reconcile with the decisions of the same learned 

Judge in lie AJmi [i) and Sanders v. Sanders [kj. 

» 

Whether a particular miiing ainoiiiits to a suftieienl 
acknowledgment of title within the 14th hoelion, is a fpxes- 
tion for the Conif, and not for a Jury to decidi^f/): an 
acknowledgment may of eoimso l)e made out from lettm's (m). 
If contained in a deed, it speaks not from its date, hut from 
the time of oieciition ()<), An answer in a Ghaiiewy suii, 
though made under comjiulsion, is a sufficient ucknowk^dg- 
ment(o). In one cas6(|)), a (piestion seems to haro heen 
raised whether an insoripiion on a stone 1(4 into a wall, stating 
hy whom it xvas hnilt and to whom it htdonged, wus or was 
not an acknowledgment within the Act ; but tln^ (Jourt of 
Appeal held that while the inscription remained on the wall 
no question of the Statute, or of aciveme possession, could 
properly arise. 


Under this section (?), the acknowledgment imist he sigiied 
hy the party in possession ; and the signature of an agnmt is 


{(f) JBumugk y. (Might, 1 J, & 
L. 290, 304, 

{h) 13 Ch. 1). 330. 

(i) 11 (Jli. D. 284. 

(k) 19 Ch. I). 373 ; poit, |) 432. 

(/) Doe V, Mmonds, 0 M, k lY, 
295 ; Moenll v. Fnth. 3 M. k W. 
402 ; BduiU v. Maso}i, 3 Jur, N. S. 
049. 

(/;/) Ifieorporatfd v, Rwhnrth, 
I T). & War. 290 ; Durdm v. idhujg, 
10 M. & W.572; UnlHL Mu v. 
DmujUan, 9 Si, 210. 

{}}) Jugnei v. Jhigh^, 10 Ex. 430; 
lewis V. Tfmnm, 3 Ila. 34, 

y. M 5 .Tur, K 8.110; 
MimTww IkumUt, ih, 402 ; uiulwo 


an to -what is a MiiffirUnt aiikuow- 
let^nient cawH c'iH‘d fthyvt\ ami 
Tiiihwh V. Jlnhnf, 12 Bl 402; IIM 
Iml y. rkik, 1 T. A C. H C. I5I ; 
rauhj V. Fumdi, 12 C. B. 201 ; 
nmd V. Thoriw, 18 Q, B. 131; 
Chtmmn y. Ttmur, L. R. 10 Q. B. 
500; ipniuey v. Skaip, i Ex. D, 
72 ; S/i((t V. JAndmpi 2 Ex. IK 311 ; 
(hau y. 20 Ch. I). 471 ; 

Jugmin v, Uitk, I C. k E. 186. 

(/;) DhUlipmu y. (Jibku, 0 Oil. 
42S. 

{q) Compare 28, whiw tho 
aobiowh^gint'iit muni ho hy 
tho imirtgajyoo bimKill, or the jiemm 
claiming thiough him. 


Chap, Tin. 

Sect. 11. 


Wliat ih a 
hutlleioot 
acknowh'dg* 
meat timh r 
ih<} 14th «(jC- 
tion. 


By whom tho 
aeknowliHlg* 
meat mu,Ht be 
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ciiiip. Tin, 
N H. h. 

tltiH ^tl titfii. 


I’fjAi ssiun (,f 
<»!:♦» jnisit 
<‘wnf r 

In t Kilt* iln' 
uf 

nisutin r. 


Entutps in 
r, 

kl\ 

limp Ik fxiiw to 
run jjjrniuht. 


lint siiftif ii‘iit, IIS Id tlif* pro\i«l<‘(l for hy tlio 40tli dikI 
I4iid stdiniH, As liotAM'OD laixllord mid toiiaiii, f1if‘ ivrHpt 
of loiit 1 % ofjimaloDi io tlto n‘i*oip< of ilio iirofits (d tlio 
laiidi'n; Imt tlio porfonimDoo of a sorvi^^^* for whioli no 
laij Dindo, r.//., koo|iiDpf up a [:Tin4toiio on ilio 
lainl for ila* uso of ilio pnitios lioia^lfially iiitorostod (.s), doos 
Doi piwofii tlu^ Statnfo from in favour of tlio 

oot'iipiArs. 


41ii‘ povsovdoii, d«‘., of 0 Dt‘ {‘oparomior, joint tonaiitj or 
III poiiiDioD, is Dot lio (‘onsiHorod as tlio possossioiij 
d«*., rd' any oi!u'r(V'; nor is tlio po^HN^ioIl, &{*,, of tlio. 
VMiiia* r hrotlior, nr otlmr rnlatinii nf an to In* ooiisidoixMl 
ilio Aj‘m of ,nioli lioir(/0. It should 1 h‘ oln^rvod 

tliai, n!if‘]v two jioisoin ontrr \M’ouniully, ihoy, hoin^ dis- 
soimhs, f‘iiior D' joint tonniiis (/) ; and, tlioroi'oro, n1iort‘ two 
[loisons hy pos>o.'siou for tlio statutory poriod aequiio 

a liih‘ uiidor !1 h‘ Hfatufn, thoy do so as joint tenants (//), 


The right <if a rtauaiinlimnan, re\(D‘sioner, or executory 
do\iM*e f:), a(rnios when his estate falls into possfission (r?) : 
and this, altliougli he may have waiv(‘d a previous lor- 
feifuin(/;), or granted a (‘oneurnait lease wlierehy there lias 
heeii a surrender of tlie old leasi^ hy estoppel (e), taid 
although, in the. ease (»f a nwersioner, he, or th(‘ person 
through whom he elaims, may have hiH*u in jiossession 
]av\ious]y to the ereatioii of the parthiilar estate (rf): kit 


[/) Sh i, au 

(s, [h, V, Iltnrh, k a. Ul; 

Jifu 1. lUnhiinu 7 Q. a. rTO, OTH, 

( /) cf. 1 ‘2 ; lUn I'uuijh s v. J/‘ ( /v ttjh 

I .T. k L. 200, tills pUusp is ivtru- 
HpHiivc: set* V. II A. & 
E. loos ; IhH //omip/'t, 1 C. & K. 

5b0; Ihe X. Wimhuift, 2 II. L. 
811, HliO. 

{n) Ho‘t. m. 

(fj Ok LiH. ISla. 
in] nml V. irunJ, G Oh. 780; 
Jkiilimj T. liohk}/, ill W. H. 9. 

(:'} See Jnnm \\ Mfii\ Ji 
N.' 0.344, m. 


{(fj Stst. 3; spe Ihe v. Mmonth^ 
0 M. k 'W, 295 ; Jkde of Lit%h y, 
}lml Amhn>k 2 lie 125. 

(A) Sft't. 4; this wtion incliules 
n brt.idi of conUitian, and is to he 
<‘tmstruul 1 Ur rally ; A\th}j x, Imi 
18 Eq. SOO. 

:0 a. r. V. O/fmA V. Ibgm, 49 

L. 5. C. L. 4. 

[d) Scot 5 ; and soo Ihe y. lU- 
month j G AI. k W. 295 ; lie Jjtmbtff- 
hm\^ I'Mote, 5 1. E. Eq. 117. This 
section has hecu repealed and re- 
euiu ad by sect. 2 of ilio Act of 1874, 
the main diferenco as to tiino. 
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flu* smito ’iUio is to flio |)firii«‘ul«r 

is tihi sidiii^l hn, tiin^ 

will run ai^'niihl Ifotli (‘4afa^ ov«si a!l1i<>u;rli iiiny iin 
iw*r^’(*r (/'). "Wlian* niii ainouiiiiij;: io pfp or 

upwards, iv^orvod 1>y a in U a 

wron^dil c‘]aii]iai!l, no IVosli ri^4d a«'«‘rufN to th> i\- wiNioiirr 

upon tli(‘ (Idoriiiiiiatioij of lojho (Jj ; iiirl tin* litlt* io tin* 
irvoivion is in olfoci trausFomd to ila* xu’oiipfl’al OMijini of 
llio rout : liiii, in ord-rio l»ar tlio ri'/ldful nnor^ioiMn, thoro 
inu4 lit‘ aofiial ro<‘i‘ipl (»F tlio rout Iiv a f‘l!!if!iaiit ; 

ils iiioro rf‘toutioi{ 1»y tlio ionaiit i-. iiniitaii*rml yr/^. Tho 
oxisionro of a daso coiifainiiii^^ paioral W(»nl> suliltdait to 
oonipriso tlio ]a*o]H‘riy in fpH'siioii, |>u( \Uiioli was not 
iiitondd to ooinpriso ii, aial lias not l) 0 (‘n acdMl on m 
ronpocds siieli propc'rty, wiaiW not, it appr^ns, provoni tdj 
Stafnto from running (//): and wlioiv rigid of a parson 
to an (\stato in pf^ssossitm is luirnal, llm rigid of wioli parson, 
and of all parfios claiming under liiin, to any fidiiin ostafo, 
in also lianvd, inilcsH tlic land or rent is in tlio incantimo 
rccovfuxd l)y sonio ]tcrson claiming in rigid of some* inter- 
vening estate (/), Where there was a Jimitaiion to hiHliinul 
and wife hudheir joint lives, wiili imnaindor to the heirs (d 
the hiishand, who heeame haiikrnpt, the last limitaiion was 
held to h(‘ a future estate within file meaning of this ser-fioii : 


The ef tlisrt*nuiiiMl<‘niuai iiinht 
HOW hp aHM !U*d oifhcr witliiii hvoUo 
yofifH foiiii ilio (late ui w Wch tlio 
uiMTwd to ilio pdHoji v^hmv poor 
iiitrroU luu. ddomiitioU, <jr \\it1iiii 
hix yoirH fiooi ilio dafo at wliioli tlu* 
C'staio of fill* n laaiiuli^rman k-camo 
xcHtsd ill po^st's^ioll, whii-liovtr pe- 
riod is tilt* Nliorler. Wln* 0 ‘ tin* owner 
of tlie partit ular eHiate di s iiftt roao 
veyaisoo tlierw^f, tlu* alieiiet*. and nufi 
Ids vendor, is “tlu* pernon list en- 
titled ” uiidt*r the KO'tion ; Vtdthrw 
limit, IS il Ih I). o05. 

(f) Doev. liotiiMiuk, 16 Af, &AV.C8e. 
(/) 3 & 4 Will IV. c. 27, «. 9; 
this proviniun is reirospt'tduts h(‘e 
Ike V, JnijdJ, 9 Q. II 328; see 


ihhh p. m5o, aH to tln! t'oiiKtnifthiii 
of the word throii.Khoiit the 

iith M*<*ti(m ; and we frmnf t. ItHh, 
9 AI, <1 W. lie. As to W'lmt is 
“rent wronf^fully reiaived” within 
the infunins'' of tlys weiion, see 
SMmw Ktfffhim, 3 J, il Eq. 671; 
inihmih V. JW/, 12 E(p I4!h 
t(f] Dm V. (htnham, 7 Af. kW> 
nU ; (%ubmi v. Bernik ami, 3 B. 
mOH; see, however, /> innie Jmus, 4 
y. k (h 466; siH to rt'iits of inineH 
reserved see /ioiyiv. 6'/aaA’- 

fmiy/i, 4 Y. k (J. 42, 

(/e) Bee km and (Impiee of Ely \\ 
n B, 671. 

(/) Beet. 20; andsTO Jtoev* JW#- 
(kk, IG IL k W. 6H0-^tK)8. 


(lap. VII f, 
S» {*!. f). 


Fi< !Uf‘ 111 

writing. 



I!S 


Tin; AiMincT. 


(InV- Till. 

f , 


M iriiHl 
U Mill. I If, 11 

il. 


Ki'iuaimli w 
«‘x:pR'hmt (m 
IJ!I I t.lil 

mv lijim d 
uIh 11 

tail is IhiiTt (1. 


aiiii till* powK.iuii m( tliM liiial wIlV, altli«ni<>li 

l.iki !i the rig'lit ni tlia 

<tl ilx* [Ij. 

n wuiuaii and Iht liuslKUid join in a aiai- 

\i'yanrf‘ of \m' a.dali* 1>y an asMiranei* wlaali, for want of a 
Ilia* or ^iaiu^<»ry a<*lvn<AUod<*iiioiit, is not landing oii lior, 
iiiuo will li<*gin to run agmust lior and laa’ lioirs only from 
ilio doatli of tlio Iiusliaiid (if toiuini l»y tlis* onrloyv) ; or 
fmiii law doatli in lii^ lifidimo (if iluy Imvo no inluTitaldis 
ihMioi/^): Lnf \\lu‘i‘o tlaa'i* ih no ('oimyaitoo landing on tlai 
luisljand, lad a nioro aljandouniont <<f |HKssaNsi<ni liy liibl)aiid 
and wifo, it lia^ boon liold tliat tiim* nili run agaiiibt liar 
from tiio dato of .moh abaiidonmoid !///). 

l»y tlio 2Lsf MMdion it is onartofl, ^‘Tliat wlion {la* rigid of 
a ioiiaid in tail of any laml (a* rant to mako an entry or 
disfros-i, or to laiiig an action to roeover the haim‘, hliall 
have tioon barred by reason of tb(‘ same imt Imving been 
made or broiigbt within the period benanbefore limited, 
wliieli slaill be appliiwbb* in Hueb eaa(^, no sueli entry, dis- 
tress, or uetion sliall be made or brought by any perbon 


{/) Ihk^Y. 11 M. W. 

mt 

[i I V. 1I> bi, n27 ; 

bu;4'. IS.J; Wmvi/w V. <' /(iis //, a 

Ha. lira 

ill* I A V. lu (Ull'ii ii^ a A. Al k. an 
it lias 1)1 1 u lifdd in fn land llsat tin 
iiK I'M oau'^viMU to ■\\oik niiMpiiiMl 
luiin > or quanus o^^trod to tin* 
oC tlie mu facts is not aii 
alundtjiinuut of posM ssion ; undtii it, 
in ordi r that tiu* stutiilc muToponite, 
tlicrciiiUht lit' bitth dt'reluliou by tlit* 
person wlio lias tin? right and uctual 
poshi sHien, whether iidvt rse or nut, to 
kj prolecttii ; M'lhhntH v. M^KinUj^ 
10 Ir. L* II. 1)11, 020; of. ^hiltk \\ 
Ihijd^ 0 Ei. 572 ; idui of liurtmmth 
\\ 10 W. li. 444. But the caBC 

is difeent where atiuarry has eeased 
to he unetl, and has heeu allowed to 


he tlllt <1 np, and has tliiw heen nndt r 
<'uni\atb*n tor o\ir twenty yoar.n; 
iStiiifh Ato/% bs ].. J. Q. ll uOG; 
and St o /iq/v u /b'fV, 2 E. A: B. 
I !i: AOm baa //was, 12 Ir. 
r. E U. u7*»; bug. in P. Oo ; and 
Ml Stii oCi L. T. lOS, 

wlnn d p, i>t<u wj'' litid I >y twenty 
jiaiW User of llie Mufaa' to have 
atnuie d u title, as aguiust the lord, 
to the luiinrais .the; and see, too, 
Luk J/iifo' ('u, V. ^iduhif (’mi! Pa,, 34 
L. T. IsO, where tliire was a denuhe 
of Sv.\tTaI seams of coal, and a 
working of two siviims, and it -was 
ludd that the wtirking was so eanied 
ou us to ha\e given posHession of 
tlie whole under the statute. But 
compare .hktmi v. ISiod, G Ch. I). 
7PJ. 
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fliiiiniu" iin\' (“'fido, hifiTcd, nr ndii wliidi mh-Ii tciuint in 

niita 

fail lawfully liavt‘ l»inT<4 (^/i : aiul ilia - - 

in affiM'f, |»rovicl^M tlutl iim«' wliiali lia^ aom!rinu'‘^d ruiiimi;^ 
agaiii4 a tuuniif iu iail, sliall lu‘ rfUiiififl ayaiii^t 

paisiiiis (‘laiiiiiii^^' ill ivspjN^ of any tVc., w1mli !»‘ ivaifiiwl^w. 

lawfully liav<^ linrivd/' ar«' r<frt}- 

sjM'i'tiva: and wlnii lima Imh iMynin <o run npfaiibt Ha* 
itnaiit ill lai!, ilia iviuaimlanuim Iuh m lima 

a!la\’H-«l ly iMUsnii ftf lii** Ihuu;/ nialr <Ii alnliiy, a Inn li!*^ 
adaia fall** iiitu y|. Pud wlnii ilia li'nuiil in tail, 

iiihtaad f>f liaiiy^ dihpon^avail, nr allowing annlhar parHai In 
iwirp puh^aKsioin purpmln In amnay lha astaia by an 
asMiniiiaa^ wliiah, althouf^di \oi(la1)la by tba iwuu* in tail, u 
binding an liimnalf parMunilly during !uh lift\ ilia i>Mia Iiiib 
tlia full Btutiilnry parind from Ids daatli in W'lui-li to (4aini 
tlio estate [p). 


The axpraasion ni aai'lioi two wadjonn ‘Mmglit law’- 

. , in tail 

iiilly liavt) burrad^ Bafuns to raipura jiarsomu lagal aapaaity laucki-uMi 
on tlia part of tlia (anant in tail to bar the raimiindarH: 
iVoiinvIih'li this wiignlar raMilt w'oul<l*H‘t‘m b) Ibllow; dz,^ 
b!ippu*^a file rigid of a taiunii in tail to aaania in jtosftaxdoii 
whan ha u ona yaar old, and iliai la“ aUaiiiB (waiity-uiiaj 
and dies tlu‘ naxf day undar no jiarhonal inaapmiiy, tha 
Statuia would run agaiiiM romaindiTimui un from the tinn^ 
ivlian hib rigid tirhl ai’amad: bid B.iippoHo him to dif‘ just 
bafor(‘ attiuniiig twanty-oma or to attain twanty-oua an idiot 
or Iniiatia, and bo to aoidima* until his daathjin Biirh a auNoit 
would saaiii that nuimiudoruuni would ha iu mi wiiy aftVrted 
by tha nbova ha{‘tionB of tha A«d, This aouhtruotmu, if it bo 
a eorract mia, must, in many ousaH wdi<‘ra laml Im bean 


(i;) Amtoi V. I.hwiihjn^ 9 Kt, 
276 . Wliiw ili« rixl^t ol* tsntry by a 
tt'iiaat in till! wass by a id 

aiinbb^ t<> l)t‘ Ikiit(h!, it wan bdd ibtit 
Ilk to yjbjet a pci'hoia wbobad 
lield cn’er for b>rty yoars after the 
expmitkni of tlio It^anis wan not 
barra! oitlier by necfc. 2 or hcet. 21 of 
a VOL. I. 


tbe a .V 4 Will IV. a 27; VmI r/ 
Ah itjmumiif V. J//vre, L. 11, 7 Kx. 
115, 

w (hmkll V. Hhmtt, 3 i)r. 216. 
{/>) v, 12 CL B. 

1 ; but MOO rejMsrt of ihmhU v. 
mtf, in 1 Jur. K, B. 57. 

0 (I 
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bronglit into settlement, materially interfere ‘with the bene- 
ficial operation of the Statute upon titles. 

The 23rd section, which has been repealed (/?), and ro- 
enacted by the Act of 1874, with the substitution of twelve 
for twenty years (r), has been a good deal discussed in the 
profession. According to Lord St. Leonards its effect is, 
that where a tenant in tail executes a deed enrolled under 
the 3 & 4 Will. IV. c. 74, which, for want of the consent of 
the protector, opomtos only to create a base foe, under which 
possession is obtained, the title will become good against 
those in remainder at the end of twenty years from the 
period when the tenant in tail, or hia issue, could, without 
the eoiiseiit of any third person, have haired the remainders 
over under the 3 & 4 Will. IV. c. 74 ; but this operation will 
not bo (‘ffeeled, if the assuraiun already oxecut«*<I ■would 
not, if then executed without (‘onsent, haw* cjperated to bar 
the estates in remainder’^ (s). It would seem that the 
seetioii, which applies only to assurances wlii(h art^ effectual 
to bar the entail (/), has not a retro^-pcctivo operation (?(). 

• 

Hero it may he (hsemul, the same question arises as to 
tlio neecKuly for p(u.sonul hgal tapacily on the part of the 
tenant in tail orliis ksut* to c.xHuie a distniailing eonvty- 
anee, as well as the nonH‘\is(uief‘ cd a protector, at the time 
when the Statute L to L^gin to run. 

And in the opinion of L-ad St. Leonaifis haxs -wliich 
were ercuted befoiv tlie pa^dng ol the o & 1 Will IV. c. 27, 
are, as a gtaieral rule, at rnjrate where the rrmainder had 
k(ii discontinued and tuiia d into a right, rendeiud uiiasbail- 
able by the 3(itli section of the A« t (r), 

(j) 37 A 3H V. c. I)7f s. 0. (?) Sag*. iSU Tlio elieit of tHs 

(>) I/mi. {>, ctioiij li aboMits real actions, 

(h) Biijjf. i''3, ISL is to into exei(ibe tlie lower 

{/) JluijffM V. 10 Em 00 ; xinitdy in tlie sliape of an action for 

;1/i& V. 20 602. dibt for a unt-diaige in fee, cre.ikd 

(/?) Hro lUw// V. 7 D, M. & by or for a titlie ront-diaigo 
Q. iOO; and I Jana. Com, 32. croutod by btatiiie, wbero formerly 
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Tlio riglit of a Jiiorigagor io i rj, in to Ir Iku^n'I at 

tlie eail of twolvo yeaw from ilio moitiMgt o takiiig 
or last gi\mg a wriiton n(luowlo<lgmnit i>t tiflo, Tlio 
aobiowlodgriiout iiiui lio givou ia tlii* inoitj^afior or homo 
person ekiiwing Ms (‘stato, or to tlio agout (jf hinli inoifgigHf 
or person (//) ; and tlio BocMon of llu^ eailMr Art was 
lield to 1)0 refrofipoctivo ; so tluit wliiio, bdoro tlmt Ad, a 
mortgage Iiad lioon twieo traiisfiwd, as Mioh, hy docds to 
wliioli tlio moifgagor wns no party, and tio afiian\lo.]giiio!il 
of the orpiity of redemption had lacn givoii to him for 
seventeen years before the passing of the Ad,fhfN< }eais 
were ('minted against him ui)on his suhsc^qnently liliiig a bill 
to redeem (s), An ai'knowledgment given to one of sovfanl 
mortgagors, or representatives of a mortgagor, operates iii 
favour of all: but an aoknowledgmeut by one of sewTai 
mortgagees, or representatives of a mortgagee, does not afleet 
the proportionate interosts of the others ((/). If a morlgageo 
while in possession is himself entitled to sueh possesHion in 
respect of a life or other limited iulorest in, or as a tenant in 
common of, the equity of rodemptlon, the period for wlihh 
lie is BO entitled will not bo (*ouni((i against iho partms 
entitled in remainder, or togf^ilau with him, to the equity of 
redemption {h). Possession of any of the land eomprised in 
the mortgage is sufllei<mt to make time run agaiiint fho 
mortgagor: and the old law tlmt possession of any part by 
the mortgagor would prev^mt time running ib abolished by 
tluH section ((). Where the mortgagor’s right to recbami is 
extinguished, the trust of suiplus proceeds of a sale to Im 
mafle uiidcu^ the power of sale is also extinguished : and the 


a wilt of ii^si/f* of iKntl 
would luoe Shu , Ihmm 

V. Sihistii\ L, Ii h Q. B. .5bH; 

VhndK \ . llmlir, 53 L. J. Q. B. 5 i7 ; 
aid M('o I «i /<£’'/ V, lAijh^ 2 Ex. I in. 
(.r) 37 k 3S V. o. 57, s, 7, wliicli 

waH Hul)stitut« (1 fw' 28 of 3 & 1 

Will IV, c. 27, rtprikd hj mt 0 
of tlio later Act. Iboune v. Dahop 
o/rwA IT). 700. 

{//) Miiiliiick Y, EmtUmjhmh 15 

Cl. B. 330, 352. 


P) Ikhhhr T. MMhhn, 0 lia, 
75. (‘t, Biiduff, 8 Kx. 

7m, aniM{ imdcr tli lOfh 
(^f) Hrv-t 2H; vaiAm\s HitkmlMHw 
Tmuujr^ 10 Kq. 271 
(5) Hath ft If V. Fwp, 1 ICe. 001 ; 
Tnil V. 0)1 i y. & e. 201 ; 

T, IhiliHintf/f 2 Ha, 528; U w/ v, 
2rh. 803; Pifoum v. Buhp 
ofVud, 1 I). & Wul Til, 

{() Koi^mu V. IMh^ 17 ill, 1 )» 
101 . 
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For rn*iH<iy 
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01 rigfit of 
piiN tiiatioii. 


trust does not attacli upon a sale, made subsequently to tlie 
bar of the equity of redemption (d). 

In former editions of tliis work doubts were expressed as 
to tlio correetness of the decisions wliicli laid down that the 
mortgagor’s title to redeem, though bound, and under the 
Sltli fcoetion of the earlier Act, ‘^extinguished,” by twenty 
years’ adverse possession by the mortgagee, might be revived 
by a subsequent acknowledgment (e). The decisions in 
qufvstion have been overruled : and it is now settled that a 
title, once barred, cannot be revived by a subsequent aoknow- 
letlgmdit (,/). Nor, after the statutory period has expired, 
fan tlif^ fm'iier wlio is baiTod adopt the aetbof a stranger as 
tile a<‘tH f>i his agfuit (/’/'). 

No sjiiritual or eleemosynary (orporation solo is to recover 
any laml or rentn but within two siiccesbive iiieombeneies 
and six years, or sixty years, (\vlii(kf 3 Vor bo the longer 
peiiofl,) from the time when the tight accrued ( 17 ). It has 
bt'Ui held by the House of Lords that this section applies to a 
ease where the lands of such a corporation have become vested 
ill the Ecclesiastical (^^mmissioners {h ) ; but Ibis depended on 
the wonlliig of the sjieeial Act ; and the Bedion does not 
apply to an oi’flinary lay successor of such a corrioralion (/)* 

No afhfm^son is to be recovered, or right fd presentation 
eiiforuMl, hut wifliin tlii{‘e sucMsd\e ailwmt* iiRimibeneies 
or sixty years {wliiclieW’r he the longer period), reckoning 
ilanin imumlifnines hj lapse but not iiieiimbeneies after 
promotions to bishopiie^ ( /j ; and a paiion (claiming in respect 


i Ii 7/wJn.f W, E. Tsl. 

0) M((h fiffl U .) 1> A 
ix 6 ; sLt Ihtiiiimit Jt ujtr^ 9 

Jur. >1. S. S() I. 

(J j It( II ( h* I>. 2Sj ; 

V, S(mtiLr% iU Oh. D. 37 h 
Aiwl the Iwt that a moitgagec, 
■wlttme stfurity k m the foim of a 
trust to sell, wlk after twenty years* 
poMH-PHion under \m power, iusteud 
of an o’ftia r in under the statute, 
IS, ill iiut alter his rightn, or make 
liiiu trustu of the sui’itluH ftr the 


ui’utju.l'or. i? A!\\i 
(tf^ I wKtHHiJlij IS Q* B. 

I). 7S0 

(iS} hut. 29 , Jtihhishtp of llithlm 
( Hiitj 12 If. E(|. E. 2fH. 

(/O Jexhmstieul Commn, \\ Itowe, 
5 Ap. Ca. 739. 

(i) Insli Land Cmummion r. 

10 Ap. Ca. 14, 

{j) Sects. SO & 31 ; me Itohmsmr. 
Mm (pm of JBmioI, 20 L. J. C. P. 
208; SCO as to Irtlnid, G & 7 V* 
c, 51, and 7 & 8 V e. 27. 
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of an rotate in rnnaiTiilfr on an f state tail, is, for flio cinp. VIIL 

, s ft. <>. 

of tlif3 sfatiitorj liar, {<> l)o ooibnlor* <l ns olrdniing “ 

person entitlr*d to snoli estate tail(/i). Fneoossive adverse 
iiieuiiiliriK‘ic‘s exieiidin|> over one liiiTidrcd ytars form an 
alisoliite l)ar, unless the lienefu'e 1ms Icon siiiee enjoyed 
under a riglitful present alioii ; and in calenlating tliis period, 
a presentation adverse to tlie owner of a particular estate is 
eoiiFuliTcd ad\(‘rse to renminderinen (/). 

No money seeiired by any mmfgage, judgment (//), or F<*r ronnfry 
lien, or ollierwiso eliarged upon or payable out of any land or 
rent, nor any legacy, is to be reeovc'rc^d but witliin twelve 
(under the earlier Act twenty) years ne\t after a pn^sent 
right to receive tlie same shall have accTued to Rome person, 
capable of giving a discharge for or rcdfusc^ of the same; 
unless tlnwo has Been some intermediate paynnut hy the 
pc^rson liable to pay (m) in respeut of pritteipal or iiilcwest, or 
acknowledgraent of right given in writing: in wliicdi ease 
the statutory period is to run from the date of such payment 
or acliBOwdc^dgpient («). 

f 

From the above pcaiod must b(‘ excluded the time (if any) Time to h«* 
during which (he pewson entitled to the charge has been also 
entitled to thf3 possession of tli(‘ land or rent ; or during whicli 
the rents of the estate cdiarged have lH*en exhausted hy prior 
iiieufiihraiieeiH (c) : and where a term was ve&tcsl in trustees, 
in trust to raise portions for younger (hildren, and, subject 
thcT(‘fo, the oHtaie wus limited in atriet settlement, it was 
held hy Lord Lyndhurst that tlio possension of the estate 
by the partitas in rivm’sion was consistent with tlie tnbt, 
and that the statutory bar did not apply (/i). Ho, also, in 


(/.) Bffi IIL 

{!) as, 

(//j KiH'utiou caimot k' ImiuhI 
upm a jiitlgiuciit upDii taIiu h lui 
mciU liiiH bo 11 bm t\\ eho ) < iirw 
in roHptrt of ptnidpal or Intortht; 
is’oiWA V. IS L, li If, 170. 

(»i) Jki hi T. Adkmjf ID Ch. 1). 

; Kmkuld v. Smithy 20 UL 1). 

882 ; 33 Cli. D, 127. 


{h} 37 k 3H V. c. ni, H. K. A 
foiuloHuro a<tion k mi lUtitm for 
ilu Kiuvnyitf Lmd, tiud k tlicwfoio 
not 'nvitliin tliw wntlon. IHum v. 
TrF, \ 1). k War, 101 , v. 
7 Ap. i%. 2^). 

(f/) Knights. JhHujtr^ 23 II 035. 
{j[i) Ymmj V* Jm 4 IVnUipml^ 13 

B1204; loViir. L 
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tlie of a form in irusl to raise annuities {q ) : so, wliere an 
cmt.4aTiiliiig term is assigned in trust for a mortgagee (r) ; 
so, legatees, whoso legacies are charged on land, are not to 
he affected 1>y lapse of time, while any prior charge is sub- 
sisfiiig (a“) : so, where a legacy given upon certain trusts has 
hcwi severed from the general estate, time does not run 
aguiiiht tlm legal ee under yds section, although the fund 
may remain in Iho hanJs of the executor (/) : so, where a 
trust fund was inadvertently paid hy tlio irustee to a person 
not mitith‘d to it, the Htatiite was held to be no bar to the 
rightful claimant (//) : so, where a mortgagee is also tenant 
for life of the mortgaged estate, time does not run against 
t!ii‘ mortgage title luiiil liLs dea(li(/): and the same rule 
applies wlicre he is tenant in common with others of the 
nukrf gaged estate (y). 

The lOlh soctioii, which has been repealed by section 0,but 
re-euactf‘d, with the substitution of twelve years for twenty, 
by section 8 of the Ileal Property Limitation Act (s), has 
r(*f('ronc(‘ not to the land itself, but to actions for the recovery 
of money, as, c,r/., a m#rtgage debt secured by covenant, or 
collateral bond {(i ) ; and a judgment debt is money payable 
out of land” within the meaning of the section {h) : so, also, 
a vendor’s Hen for unpaid punhase-money (c) ; hut wliether 
the produce of real Chfato directed to he sold is money 
payable out land ” bus been doubt(*d (^/). It is now, how- 
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(ii) Mmrm v. 29 B. UO. bo money payabk oat of land witlim 



nm ABbTRACT. 




evrr, settloci tiint sootioii S of tlio now Aot Im to Ckp. All!, 

tlio perKmal oovoriaiit in a anortf^ago <loo(I m wt^ll ti< to ilio 
ronuHly against tlio land (/), Jffmoydno on a Loatil (‘'KH'uiod 
W an anoostor f f)j and tnni[»ilo tolls (//), do not fal! imdiT 
tlio Act ; liiit tlio socf ion applios to any logaoy, wliotli^r pay- 
alilo out of real or per^mal estate (fi ) ; aiid a sliiiro tu" leddiio 
is a ‘legacy \Yitlim ilio soetion (I), lly tlie 2*4 & 21 YM, 
c. 4H(/ij, tlio operation of this section Is oxlendwl to elaiiiis 
upon the personal estates of intestates. 

A forecdosiire mlion for the recovery of “ money eliargfH] \Alsat wjiis 
upon land/’ is not within the 40th st'otion, hut ia within the tu 
2 ith section (/) : a vendor’s suit for the Kjcovery o! his 
unpaid purchase-money has been litdd to ho within tie 49fh 
section (m) ; hut a suit for the recovery of a legacy held on 
certain trusts, which has been Bcvercd frmn the geiierfil 
estate, although retaine<l by the executor, is a suit fur the 
adiniiiistraticm of the trust fund, and this section affords no 
statutory bar (i/). And it seems probable that the s(af ulory 
bar does not apply, where the bill was filed bcfo]‘t», though 
no decree was made until after, the passing of the Act (o)» 

Payment bv anv person autlioriz* d to make it, but iml by 

lit pay- 
ment, 

J. (]}. 'c,l. 

{^j /Wi V, //*'/'/', 7 Ap. (1. CT); 

// .'//#»< V I*K iu fl 7) ;if ; 

niwl s in a <H w 17 ;♦ I). A: 

AVur. 10 1; htv;, n, r, 117, A 
wmpl<‘ ‘io.uiiu aeUiai i»»>f itri 
acliou ftn r)' of 

of liml vAlliln O. Pi, R. ,3 of !U S. iC 
IS'.); au'I it in pnuluit b MtdiRti 
mWoii tii JoU a ( l.iim fut po4H‘^Jiu» ; 

11 umi Y. If lading *i2 (1l. I). ‘iSl. 

{i?<) Tojtv, liki 1 1). M. & 

(} 2H; i I). M, a 0, 740. 

{/,') Vhdhif>i v% 2 M. <!c 0. 

800; DuHiicl 11 H. L. C. I ; 

MmouH V, Ukti^ 2H B. 803; hco 
ami coihidcr Lti/umk y, 1 

Eip 4 IS ; and f, JaeLm^ 30 }l 
USi, wlicru tlio oxoeutor twti tilled 
liimwdf an exprow fra^ie of ilio 

(a) Mnvmmtiftv, Fn 1 Coll p) 


tlie lirid Kwtioii; Fuf^af v. 

(loth not ap|Har to beta dtul. 
Am! (f. 3lniii> ( V. // f/y, IS Bip 2i0; 
1 111. 1). 3Ho ; p. 43*4, 

(n eV/0'< Y, iS'l/ w?, 2i 111. i), 
511; Fauisdi v, JhnF (W. 717*4; 
aiirl steanddlUiiif^uidi 47 lUiu's, 8*) 
('ll. I). 241, Tlif uoid bill, in ilio 
H* I Uuo, lui nil I luml iiiun the jurl > 
(li( ti nioiilj ; kSuthm \\ sS«0(w, AV. K. 
1SS5, p. HS. 

(/) FaMmwMfnirif^l 1. 

(y) jn/4s// V, Fmis, 3 B. 22; 
HhiiF an to Ac. ; 3FlhuoaU 

V, 10 Ir, L. ll 521, iiml 

anfe, p, 44H. 

(k) Fkpp&ul V. Ihih', G Hi, 507, 

(i) Chn^ium Y. 12 Hi. 

201; Fkeppard Y. J)ule^ 0 Hi 507; 
Fnor V. ]lormhbv\ 2 AA & 0. 20u. 

(l) 13. Ulio w etifin b lelio- 
Hpettive; WUhs v. Fat! Ihue, 50 L, 
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Clrip. TIIT. ^ sfraiigj^r, is siiffi(‘ient to Imiig tlio caso within this 
‘ 1^. ■ '* Fi'f'tinii (p) : m is payment by tlie paities claiming the land, 
or Ihoir friiFfces (y) : but there must Ijo a proper hand to 
avcfivo, and give a discharge for the money paid (/’) ; and 
if, though the persons to pay and to receive arc diflereiit, they 
are yel {nibteos for one and the same person, the statute does 
not run (/r ) ; and where the person liable to pay is also tlie 
person entitled to receive, no question of limitation under 
tbe Htatute can arise (-s). A payment to como witbiii 1 Tict. 
f. 28, riiust be a payment of principal or interest, and must be 
mmlo by tho mortgagor or some person ‘Sdio is entitled 
under the terms of the contraet to make a tender, and from 
whom the mortgagee is hound to acnept a tender, of money 
for ilm defeaziiiiee fir redemption of tho mortgage” ; 
and lieneo a payment of rent made hy a tenant of the 
mortgaged property is not such a payment (/). Payment of 
int(‘rest hy a devisfni for life on his t(‘atator’s specialty debt is 
sufficient as against the remainderman {h). But where there 


(p) Ihmn V. 1 Tr. Ch, E. 

lOG, A payiru'nt of a part <*f a dolifc 
<lu(‘ fnnu a film liyouo jiartiior, after 
tl»‘ diM«oluti<m of flio firm, in not 
witloiorit to bind tboolliitT partiur, 
HO uB to provont titno fuim 
midtr tlso Htututfs* JFo/m v. Uw'//- 
mu, 20 Bif. <21 ; and ho lariipv 
on flu* |iilnf !|ilo FPn V/i A^hhtwj^ 
HI C1i. !). at p. olo. 

{tl) Toft V. Sbphohuuy I r>. M. & 
(}, tO; 51). M. iVU. 75). 

h) J/0'w% Jhiunt, II fr. B<j. 
li. 20; uml sen a** tu ]uymtnt by a 
pTson fillitiiT a doubk diararttr, 
Foi^dhaui V. WaJh^^ 10 If a, 217 . As 
to (‘XM'iitors payiuj^ <HtT as^tfs to 
h(*nf fn larii s, sro Thorth v. K(ii\ 2 
IC&J. 51 ; AV 0 /M, 22 Ch. 0 . 820 ; 
lUdi V. f/f/5, in Cli. D. 571 ; but 
nee Me Mur At 26 (li. 1), 7H3. 

(/ / ) Tttph a HI \\ Bmth , 3 5 CK . I) , 60 7. 
(s) Mmm V. StMky 2 Eq. 256 ; 
Smpram v, Knight^ 2 Cb, 628; J?nr- 
n// V. Eurl nfEgraurnty 7 B. 205. 

(^«) Inim V. WBmHy n Ap. Ca. 
030, 646 ; and it would socai that tbe 


same Rboultl be tlie rule witb regard 
to paynifiitH uwIct Meet. B of tbo Att 
uf 187 1, tbe It glfilatiirf' linving used 
HfriettT language aa to tbe |»erwns 
wbo may give an cffiitiwl ackiiow- 
ledgmt‘nt tluin as to thoKu wbo may 
make pnyinoBt ; \hd, 

[i] WuhfJ Y,Asllmrjy 19 Cb. I). 
530 ; uiuIhh Emh nhl x, Similt, 51 
Cb. I). 127, 

{T Itfithhiii V. Moiffffy I I). & J. 1 ; 

Fnp 2 f'b, 112, 126 ; 

in ubl( li the ultima fetb ion in 7,W- 
A an ^ . Jffi/ i(j -a as qn< > tli tiu d by Lord 
Cbihu^fnnl ; but in Iha i v. hung^ 12 
Eq. n, it was c \pr< ssly appreu ed and 
fullowi d,iioiuitbst mdiiigtlieadYer sC 
H»miiieiiis upon it in Foope \\ 
tail, and must now be legardcd as 
Yiell sfttlul liw. In Didumn x. 
TiUSffuky 1 D. J. & S. 52, aclmow- 
bdgment by one of several devisees 
subject to a ebargo was bold suffi- 
cient to bind tbe others ; but in 
Itiehmdmn v. Tomigcy 6 Cb, 478, 
acknowledgment by one of two 
mortgagees, wbo on tbe face of tbe 
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was an actual eliarge, ami iho fonant for lifo, wiOioiit tlio ^ 
consent or knowledge of tlie tenant in tail in remainder, paid 
to tlie person, wko But for the Rtatuto would have been 
entitled, the amount of the charge with six years’ arrears of 
interest, tlie tenant in tail was held not to he hminfl hy the 
transaction, and the charge was harrc(l(r): so, payment of 
interest on an Irish mortgage made hy a receiver of the 
mortgaged estates, appointed under the Irish Mortgage Aet, 

11 & 12 Geo. ITT* e. 10, has been held to he paynnnit hy an 
agent within this section (//) ; so, also, payment of interest liy 
a dowress in possession of the mortgaged estate, wilh the 
consent of the heir of the mortgagor Whore A. and 15* 
gave a bond to 0., and at the same time ea(*h mortgaged some 
property to 0* as a collateral seeurity, although as between A, 
and B. the latter was only a surety; A. for nineteen years 
duly paid interest on the debt ; two years later, on C. desiring 
to foreclose A, and B., it was held that, although B. had 
never paid any interest, yet A-’s payments had prevented 
time from running in favour of B* {zz)> It would seem that, 
in order to constitute a sufficient payment, it is not essential 
that money should actually pass bet\v^en the parties ; thus, 
wffiere a debtor put his hand into his pocket, as if for iho 
purpose of paying the interest due, and tho creditor aiifioi- 
patod actual payment by handing him a written receipt for 
it, this was held to he a sufficient pa}inent {(t) : but wliero A* 
being indebted to B. on three several debts, two of wffiirii 
were barred by the Statute, made a payment of inferest at 
B.’s request, without referring to any of the debts, the pay- 
ment was treated as exclusively made in respect of tlio 
unbarred debt ; and not as an acknowledgment of the debts 
which wore already barred {h). 

deed appeared to be tnisteeB of tho («) Mder y. Mdf)\ L. R. 2 F)x. 
mortgage d(bt was held hwiiffiekait 153, Bmmwell, B* 
to keep alive the light of rodomp- (5) JS’mhy, OB. M. &(l. 

tioii; amlfc/t miie, p. 451 . 474 ; but (jitmc if tho mterest paid 

(^) Ikekr v. Ikkeour^ 11 L, It. Ir. kid b'eu more than waB duo on the 
137 . nnbarrtxl debt, would not the* pay- 

(y) Chmmj Y* 11 II. L. C. mont have been an acknowklgmcnt 
1 15 . of tho other debts F See also iSjnd er- 

(:) Jma v, 2r> B. 5S3, fid/ v. I/k/mf, Kay, OdC. 

(zz) Lmift V, Ikdm} 1 1 Ap. Oa. 039, 
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aiap. TTIT. 

^ 4 , 

Ai kiiuul? fl«:- 
TllUif 

In Hiffil 5( lit 
Uinltl i Ih. 
4ft mid 12. 


Tlift ac'knowlftdgnient referred to in the 40tli and 42nd 
Ferlioiihof ilio earlier xlet and the 8tli of tlio Act of 1874, 
niu^f l*e in ■\uitiiig; lut may k signed by tlie agent of tlie 
|iC‘rboii giving it (e) : and the Courts, in determining wliat 
is a Miflieient acknowledgment under tlieso sections, liave 
adopteil a liberal construction of the language of the Act (d ) ; 
iliiis, an affidavit, or answer, though made under compulsion 
may he a Huflhbmt acinowledgmont of a doht or claim (c) : 
Imt not the report of the Master under the former practice, 
Tier, it is conceived, the Chief (lerk’s certificate under the 
present practii*e in a suit (,/‘). An admission in the will of 
the debtor of (be exi‘^(ence of a judgnumt debt has boon held 
a Mifildent iicknowlMlgment (y) ; so, any admission in writing 
hy flit* debtor, of the exiNtence of an iinsf^ttled account, 
eitlier •with or wiibout a promise to jmy the balance (if any) 
duo, will prcwi'iit the Htatiite running (k) : bo, also, bis written 
piomist' to pay so soon as he is able (/) : so, a loiter 1)y the 
Bolhitor of the purebaser’s dovlsoes to tho solicitor of the 
Vfiidors assignees that tho purchase-money was lying idle, 
wasliCdtohea sulficiont acknowledgment of the existence 
of tho vendor’s limi f/i) : hut where there is no absolute 
admisNioii that anything is due, hut simply an agreement to 
refer a ilis| uied account to arhif ration, and no award is made, 
there is no arhiiowledgment to take (lie case out of 

(lie K(atulei/h K), a Idter admitting the exigence of the 
debt, liiit sfjiting the d^bt^'rV iimbility to pay in full, and 
proposing a (-ompodlinn, has hem held iiMifhihnt ; so, 


reUf, r im 

hi] So hiui! a a, X L, 

In a, 

[() (nuilt \\ Jjh^ 0 ,Tui‘. X S 115; 

r. /, ’V lai, Tn 0 u 

Y. Luiiir. L T. ISfji, au»l o 

alni Vmitnf w II lift, 

Buiume^ (/no, 0 31. L. C. 00ft, 

U) Jhil V. .S7.au //, ‘i JtUb & H. 

380. 

(^) Mdhmjkn v. Thompm^ 3 Ir. 
Ch, ii ‘230, 

(/<) Kav, OTS; 

Buhiiti Y. Jkhiflp^ 18 Cli, 3), 251; 


lA B If/ S'. ; (' , (/Va/?, 

I* ( !t S2J , ( jt {' f , n \ . ImuDy L, 
JO Ift E. 5U(0 Qtuiij\, AhuijH, 
I Pa. h. 72, -Su.i' luifNpf^ 2 

r\. D, dll, h)ffn Ilm) pli ?/s, 
2‘f 111. 1). 171, htjjm V. Litih^ 1 

(\ Xll IM.. 

(d Ilit'i n uhd \ A„ dh, ,33 B. 4,52. 
(/j 'htt \ . I 1). M. k 

0. ‘28; S. 5I).M. cVa. 73,5. 

(/) Hulfh \ ,pS((i(HsoH, 0 Jur X. S. 
SCO ; but ( hi dijii y. 4 

Y. X0 2K 

[lii] Lhiili llihdison, 4 Jur, 
K. B. 1083 ; aiid cited. 
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alsOj a letter tv the debtor disclaiming an intentum to avnl 
himself of the Statute, bul ])rofes.sing his inability to pay, 
and soliciting further indulgence {h). Where money was 
lent to a trader to aeciimiilate for flic creditor’s bimefit at 
ooinpound interest, it was kdd that the Statiitf‘ bf‘gaii to ran 
at the date of the advance; and that periodical (mfries in tln^ 
debtor’s books, carrying over interest to the crfslitor’s account, 
did not take the case out of the Statute (a)* 

No arrears of doAver are to he recoverablo for more ili'ui ArKumof 
six years {p ) ; and no exception is made of cases Avliere an 
acknowledgment of title has been given. 

No arrears of rent {q) (which includes a fee-farm rent (r),) 
and tithe rent-charge (-9), or of interest in resjject of any sum 
of money charged upon or payable out (/) of any land or 
rent, or in respect of any legacy, are to be recoverable for 
more than six years (n) from the time when they became 
due, or when a written acknowledgment (.r) of the same 
was last given, unless a prior incumbrancer has been in pos- 
session Avithin one year before the commencement of the 
proceedings for the recovery of such arrears, in Avhich cm 
they may he recovered for ihe whole period of siicli pos- 
session (y) ; that is, if the prior incnmbranco affect the estate 
or interest upon which the suhsequcait incumbrance is a 
charge (z). Whore there are several incumbrancers on the 


(«) Itmlhmn v. 3 fe. 

K. B. 405 ; and cf. (Imn y, llm^ 
iuprL 

{ 0 ) Jitfhm V. OffPt 973. 

(j) Sect, 41; JkmfinlY, 

5 Ha. 203. 

p/) Setf. 42, Hco lIuliUHnY. Vp- 

m//, 4 CI 1 .I) IH. 

(r) llumfHiJY, (hvj^ 7 0. B, 507. 
{s) reihbMstufd CmtiH^BiOfun v. 
Imd hi iff 0 ^ 5 Ir, Clu K. Bl. 

(i) Imludmg itidgmtiitM, llm\jY. 

2 I). A War. 3H1 ; atid m u 
Jhmie V. Mohmm ^ 1 1). X Wal CHS. 
A now rigid hm bmi liold in Irtlaiid 
to ac(ra(‘ on a Judgmait being re- 
vhod on a VI. /ff , wc IB likkt^ 2 
Ir. Cli. E. 643. A blmro of tlic pio- 


caed« of Rale of real diact^d 
to bo roH Ima bo(*n In Id to In iiiomy 
pn}ab!(‘ out of land williin tldn stn*- 

tioii, Y, 3 K<|. 313, 

imd ink p, 15 7, and tast.s utnl 
in note fd), 

(lO Tmio i4 utlnuud from tbo 
filing »d tbo bill, ( hnpptU v, Ua^ 1 
J). M. k (I 305. 

(j) Eitiirn m iniolvont^H wbcilulo 
lidd huifidont, Buirdt v. Uummff^ 
koHf n. k K. m ; but roo I I dm 
V. limns, 13 ]r, B. 11, 2Hf>, 

[tj) So<t. 42, FtammY. 65 w, h 
Ha. 30 ; Dmujht y, 2 Ir. E(p 
B. 303. 

{’) Vmjtt Y, i «T. k L, 

697 . 
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Onp Till, panif- land, raTibn*? in a smcs one after tlie other, payment 

or aolaifwloflgniont lij ilie mortgagor will not keep alive the 
riglif of the fii>t niortgagco to arrears of interest hejond tlie 
perifwl of six years as against iho siihseqnent mortgagees [a). 
It was held hy Sir J. Wigram, V.-fd, that if the interest on 
a mortgage delA is secured hy bond or covenant, arrears for 
iweiiiy years can be recovered as against the mortgaged 
estate (/i); but this decision, which was opposed to the 
opinion of Lord Rt. Leonards (e), has been overruled {(!) ; 
even in a ease when* the mortgaged estate wns a reversion (e). 
li ivas formerly law, that as against the mortgaged estate 
the mortgagef* could only recover six years’ arrears of in- 
tf‘rc*sf, and iimst look to tlio bond or covenant of the mort- 
gagor for (lie recovery of any farther arrears {/). But now, 
no more than six yenrs’ arrears can he recovered eitlier against 
the land or on the covenant (f/), nor even upon a collateral bond 
given by the mortgagor simultanoously with the mortgage (//). 
This s(‘cf ion, however, does not bar the right to recover arrears 
of any annuity, charged on a reversionary interest in land, so 
long as tlio interest continues reversionary (/) ; nor does it, it 
is conceived, atlect tin? validity of a clause frequently inserted 
in mortgages of reversions, and sometimes of other property, 
and which ]irovidGs for the capitalization of interest in the 
event of its falling into arrear : and wLere the proceeds of a 
mortgagffl estate, sold under a power of sale, ■wen* paid into 
Luuii ill a suit for the administration of the mortgagee’s 
esiate, a petition l»y his repn*sentatives for the payment out 


(if) Uulthng V. I 1). J. iS. 
122 . 

[Itj ]ki Vitinrw he, 2 Ila. ^^20. 

(/) Eanissoii u Dnujuan, 2 1). & 
War. 21)5 ; llmjlus KtHfj, S B. k 
War. iS2 , aad see v. Cioj/tiuH 
CiiHu! 3 B. m, 

(d) Mimto' Y. Xocluhh, 1 M. k G. 
610, 053; llmnjnfjw Gay, 7 C. B. 
507 ; Ummd v. Bill, 30 B. 121 ; khaw 
V. Johnmn, 1 Dr. k S, 412 ; Mason y. 
Bmdknt, S3 B, 296; Hoe tliacws 
an to mortgage's of reverHioiiH dis- 
cjim*d ia Smith y. JM, 0 CIi. B. 143. 


Suielair y. Jiuh/m, 17 B. 
105. 

(/) Soe Ilowf/rw Wooinmi^ 3E<|. 
3U; t'lmhouw Ktuikmn, li Cii.D. 

31H. 

y) 37 k 38 V. e. 57, s. 8 ; Sutton 
Y, Siiiton, 22 Cln D. 51i. 

(h) Ilanmth v. Flint, 22 Ch. B. 
579. As to the liahiliiy of ssmeties 
who give an inclepeiideat bond, see 
M( Bouers, 30 Ch. B. 291. 

(0 niieehr v. Hour!!, 3 E. & 
193. 
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of tlio fund was lield not to Ibo a suit for iho recovery of 
arrears of interest within the 42nJ section, so as to disentitle - 
them to recover arrears for nearly twenty years (/»•) ; hut this 
is not so where money lias been paid into C^oiiit niider the 
Lands Clauses Oonsolidatiou Act for the purehaso of land, 
subject to an equitable mortgage by dt'posil, with a covenant 
to execute a legal mortgage : in whicli case only six years^ 
arrears of interest are recoyorable*(/) . It has been held, unfh‘r 
the Act of 1833, that the heirs of a mortgagor, wlio for him- 
self and his heirs has covenanted to pay the principal and 
interest, could not mkm except upon payment of the arrears 
for twenty years, the mortgagee being at liberty to ituL the 
personal liability under the covenant as against the heir; 
but it was said that it would he otherwise, if the suit 
were by the mortgagor himself (n?). So, rent, or a rent- 
cliargc, although recoverable against a covenantor fm’ twenty 
years under 3 & 4 Will IV. o. 42 (n), is recoverable as 
against the land only for six years [o ) : and a legal rent- 
charge is wholly lost hy non-payment for a period exceed- 
ing the statutory limit (j/). An annuity charged on land 
comes within the meaning of the wortl rent in the 42ud 
section, and therefore no more than six yoai*s’ amiire are 
recoverable (</) ; but the position of tlu^ grantee of such 
an annuity which has been duly paid, whert^ th<‘ grantor 
has retained posmsion <if the estate without aekiiowledg- 


{l) r.ibmimh s\ Wimjh, 1 Bu 
41$; Ib Jil (1 l J), 72I ; 

Isiif Hit* aiitl i {)ni|mre Jlmun v. limul* 
hut, B. '200. 

(/) ill 

7i:i. 

{ w) hh ( II V. \nni miy h l)t‘ (LA' H. 
2i0; niwl Hw Himliur v. 17 

ii4lL 

(//) Pngft V. 2 Blis|jc, 

G70 ; tsiim w TImm% 12 A. k E. 
530; 10 Kt. 09; 

Jki'iof V. 53 L. T, 257. 

And tills riglit Is wi aff<‘t‘tt4 by tlio 
Rfal BrtiptTty Liimtatioii Act, 187 1 ; 
ihai , ; iiud see Jknifjtm v. Aei//, 10 


L. li. Tr. 309. 

(t/| HmifiT V. XmUhls 1 M. & CL 
010; width K't* as to the coirihiiwd 
t'itf ( I of the two Acts. 

(/t) Jama V. 3 Biiig. K. (‘* 
OU ; Imitjtnu V. 18 Jur. 928. 

(y) hHfHm V* liiiuptitn^ 9 Ir, 
E([. IL 202; Fumm w (j/'unr^ f) 
Hfi, 39. It has hm held iu a 
rt‘t‘{‘ut (3.1HO by Kay» J., that iiotliiiig 
k reeuverablo at all, if no pr(M‘eod* 
ing h.iH beea taken to recover witMa 
tw**U(» years from tlm tiuu* when 
the right aecnwitl; v. Ms^ 

27 Ch. D. *231 ; and seo Ihwtr t. 
lhHu\ V> L. IL Ir. *20L 
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Fun r 
(oiiip* l]«d iu 
aro pt 

d‘ |M Utluii^ OJi 
Matnft <ji 
Limifatiuiis, 


nidiii a! tillo, lor a paiod oxceoiliiag tlio statutory limit, 
gff*ms to 1)0 (r). It lias been lield that an annuity 

givoii (dit of poibonalty is not mtliin tliis section; for 
tliiaigli it is a logary, yd tlie yearly payments made in 
respeet of it cannot bo treated as ‘interest in respect of a 
legacy (s), In the ease of a legacy, and of a suit to ad- 
minister the estate, the legatee has been held entitled to 
arrears of intere*3t for six ycar& before the date of carrying in 
luH elaim before the nnisler (/), 

It is now settled that a purchaser can bo compelled to 
ae< <‘pt a title d< pending on adverse possession, verified like 
any other fad fd). The beneficial application of this prin- 
eip]t‘ an btdwcMai vendors and purc'hasors, is, ho^vover, in the 
oaM' partieularly of missing instrunnaits, materially affected 
by tlicj (liiliinilty whitdi exids of determining the time when 
the right of adion may have accrued to the supposed adverse 
claimanfs: for instance, where forty years have elapsed since 
tlio death intchtate of a former owner seised in fee simple in 
possession, the Statute may, as a general rule, be safely relied 
on ns against the claitli of any latent heir ; as his right of 
action must ordinarily have accrued at the death : but if 
the intestacy itself be in dispute, and thore be reason to ap- 
prehend the existence of a will whose contents are iinknowm, 


(A g s>a>h 1 y. L e. 
V i\ ' lOuiUnf !*} (\nUtitH 
5!fl(| tm t» < m ]| )*^S II b Ul 
IhWIisihIh^ sa' uasi tiu u f i> t 
HSf , Dtlins (til Hi, 0 Jil ul> , 
on I M< I(J/ \ . j j , 1 ]). M. 
iV (b ft7* 

(s) Li k ^hhulCs V Jolin. 
112,’v\lon Uarl} u ny< uVaiieirs 
i«H ouH i\ i\i^ ii’sU the It ^itlu.uy 
]hii fjtt le 'ftlutlior «'nili 
nil auiuiity is uut a arius ef hep iiale 
legaeioH, eadi wihjut to a dihtiiut 
coriiini^eney, and an mieh \utlaii 
tlip 40th sootioa; and see Iloih v. 
CaiiiH, G Ha. 531. 

(/) llundhi/ Wmf, 9 Ha. 20L 


V. 3J "W, R. 

> { , and H( S off 3 D. A: 

VV't. ♦A'', whnt the 'lalih itiou 
nind\ h} affidavit; kit tlio 
Oomi tvpu^d} ''tit «I tint the ]nir- 
(hiMi muht, hid la pleiscd, Imo 
iri'idt 1 on ai'jiilii’ iiaiuinatioii of 
see Kuhiubd Lhihl, 
12 Ir. IV| 11 .)Sj, 598 ; MonlUn v. 
Iihhhu\ II) I\&J. 216. 

(r) TIu'io is a possible but TCry 
larc exi cption under the old law of 
mhciilance, in the case of an estate 
dosconding to a person wlio is not 
fnllhdr, aiKl\diose title as tompo- 
fitty heir may be sul)feL(|ueiitIy dis- 
placed by the kith of a full heir. 
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here tlie Statute in ovM(*ntly a wj sliglit ; a,. 

limitations may Lave 1m m (i«at<'«l nn«1<'r liglil of 

action may oxibi fur an imlefiaitu juTiod 


It soTm4iiiio^ ImimeiiB iliat Litn* of tlmo iiur»a«in iiiMoafl I^AP'^^ojfiirac 

, , , , ifi n j'' nil - 

of uimiiii«liiiig a known rbk aitosuling a iitlf-: wlaro 

a Bottlemfiit, by del or will, duly <*\f*eufo4 and attodid, 

1ms erealod lirniialifai':? in runainior, wmm of wliali iiio hiitl 
giilhisting, or capable of taking < Ifni, and tb« iin.ilidity f»f 
tlio wdfluneiit, mi the gsmiml of pmhoiril imaiaulyon tlio 
part of tlif‘ fotilor, ftr of fiaiid prmtwd upon him, has 
bmi eslablidiod in prof'ccdings againd tin* party in po«ivH- 
sion, andj pcrliap^, other parfh^s, bnt ‘which are wot binding 
on alUhe romamdorinen : inBUch a ease, inasmuid as lapse 
of time increases the difficulty of jirocuring e\Monee of flio 
facts necessary to invalidate a pmui /ark valid doeiinieiit, 
the risk attending the title may for a very long period 1)0 
said to inereaBC dr dk in diem. 


rossessioii for a time exceeding fho statutory liniii, not I^wHHidn 
only bars the roinedy, hut also extingnibhes flic right of ihf^ 
original owner (//). It has been wu<l lhat the eflVet of the 
Act is to make u Parliamentary (Minvcyant'o of the land to 
ilio perfeon in pospession, after the statutory period 1ms 

(*/) bfd. »11 ; ^l4^rl^ a{i*om|(}mud l>j ilic irtitkii uf 

3 i), L War. 3BH; Ifnmifhit u Sd/thH v. Sitaih) 3(i L, T. 

1 . 1 . i\ h, 2^0 , v. n)S , and mg Iks /;??// <^ v. bhofi 2 S) 

;n B. e. A L. t aoi. is wiy Wt 

aifiyly ti ]»UHtrti no lunt^l \Min< On. rayiuont (if aunrj hiOi Onmt 

ai(r<lyji itninns, tiii(nrh((t ?(» o! tli(* B. Ait 

21 W, U. iiOi, nor \uii a doMint inttilto witli tlit oiimifig 

ufOU «»f Uk Malutt , IpiPnatli# mfiimry, 
ill liiK hpit M lit divt s oyu tlu* th* |(Uoii v* 1 h) \hh m |» 0 '<MHhum, 
of till inoiigiu'd, li bus wbiii Iho my p il 1 tia nwmj 
tmuj Lei u L.imd, Jiunnuij in, h, out of ad mil pi ipKts- 

Jlhiutmif 12 B, J 4 0- F. IhB , ami nioii, Mjll io Im* <onw«lfi*f*l m pon- 
arc IhftiliUi bkd 4 Hmsimi for tlm pur|iuh(* 0 ! cmifinii- 

Ap* ('* 11 . 5L The pif'^H-tsinu of u mg to iiijty tLo imomo jw it '(ow 
stKWigGr to !>f‘ w) IjieoiiWMidit wHL (iijojod povioiidy to iMshsoHnioE 
tliut of tin Kul imimr us to (aust* LdngLim'Ld ovtr to the* eoinpanj ; 
timi' to nm ugaiitd tlm latUr mid hm/k-i v, L v\ X. ff. It. f«., 2 
not Li hinL as iito*(S(in1y to ( ’(cMg JL »l. 173, ILJ; hx pmit IVmiu^ 
tliird pai‘tie«: t\ fj. it aeud not bo 6 CIi. I). OiiO, 70 i, 
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ekpheil (:) : but tlioiigli it is true that the possessory owner 
after the statutory limit has been passed, is placed by the 
Act in a position analogous to that which he would have 
occiii»ied if the fee simple had been absolutely conveyed to 
him, yet his title under the Act is acquired solely by tlie 
extinction of the right of the prior rightful owner; not by 
any statutory transfer of the estate. If the Statute operated 
as a sort of involuntary aliehation of the estate of the right- 
ful owiierj the adverse possessor would tale it subject to the 
subsisting dcarges ; and wlierever it was in settlement, his 
interest tlKTcin would constantly be varying according to 
the suceessivc^ limitations oi the settlement ; but this is 
clearly not the opfaution of the Statute {(f), A person who is 
in possession, hut wlio has not a(‘(|uired an indideasiblo title 
under the Htatute, has, as against everyone but the rightful 
owner, an Interest which nuiy he inherited, dc3vised, or con- 
Tcyid(/>); and though his possession may have lasted only 
for a year, he may, without further proof of title, maintain 
ejeetnionl against a pcTson who comes and turns him out (c) ; 
in otlu‘r 'words, lu3 may as against Htiwiger-% defend his right 
of posseshiun until, by force of tin' Statute, it has ripcmod 
intf) a right of property. It has been held that in order 
that ]mssession may confer a valid title u[on a partieular 
individual, it must have been either ly the same peivon or 
by several pcrboim claiming one from aiiotliir(^/l. 

]]!if a seia s ol trcqias^cn- vho ind« peiideiiiiy of, and in suc- 
ee^^i^ai to, one uiiothtT lhU(‘ occupied for ilie statutory period, 
altlioiigh none of them may ha\G himself acquired a valid 
tith‘, will yet have the eifeet of liarriug the rightful owner (c). 

Q h r Rubs B., 14 M. A Vf, 42 ; {A Jht DyMf, M. A' M. SI6. 

and bee Lin’d !St. Luuwi'dV judgmuit (/} See J[ai(hh(\ 11 

in IiioiijmiitHi Samtif Jluhauh^ Hn. 230; and wo IMnus v. Alc- 

1 D. A War. 280, hthih^ U A. A E. 14; A\uhmih y, 

(/Ej Mje I I£a)ts, Cnuv. 208; and 3 Q- B. 670; Ike v. i?«r- 

mi artide 11 Jut. K. S, p, LM. nattf, 13 Q. B, OIL 

{/;) Ihje Y. Jumietif, B (J. A P. 09, (.) SettH. 2 and 31 of 3 A 4 Will 

102 ; ^Ukr v. WhitM\ L. E. I Q. B. IV. e. 27 ; and see Dmn v. 

1,3. 17 B. 121. 



Tin: ABf^TiacT, 


But the most fliffieiilt qnoBtion am-H on l]i<* ri^clifa of HUf-li ^ 
trenpasHiTO i^iffr Tliih .suj»p<HO a casp wliero A. fakoH n!i4 
liolds poi}W‘>hi<iii aii n fiv.spjh'^c-r f(jr Ihivi* t!iou out 
Tolimtarily aod k imnaMliatply ly 11, vIim ]»*mitiiH 

in pohhOH^ioii fur yuais; 11 tlun gofs (lut vuiniitnrily 
and is imniediatuly 1)y C., is in at 

tlio end of the period of i waive years wltiek kais (lie ligldlu! 
ownuFj and axliiigiiidies his tilkx lines nny nt' lln* tlinn 
trespassers, and wliieli of llieiUj aecpiiro a xalid He* 
autlioritios supply no eertaiu answer to liaise ipiedioib. hi 
oue case (/*), wBoro ilie legal estate was outstanding, and ilio 
(Joiirt was in possessiiui of the equitaUo estate 1)'’ a ree(‘ive!\ 
on a bill filed by the trustee for a dddaralion of tlio rights of 
the warioiis elainianlH, lifunilly, M, U., d(‘iTet‘d yo^nmoix to 
the heir of the original rightful owner on the groiuid that, 
although his right to bring an m-tion was barrcnl ainl liis title 
extiiigiiyuHl at law, jxBasnoneof the subsequent trespus-ers 
bad occupied for tlio statutory period, the Court being in 
possession, could hand over ilmt possession to the licit without 
bis baving to bring an action. Tbe ground of tliis deelsitui 
is, bowxwer, of doubtful validity, hi auolber (wAyj A. 
enclosed land in liSBh and ofluu’ adjoining land in h'^dfh 
remained in possession until HdO and then died, haung 
devised the whoh‘ to liis wife (luring her widowhood, with 
remainder to his daughter in fee; the widow in IHOl marriiHl 
B. who went to reside on the property with the* mothfT and 
daughter; the daughter died in IHbd an infant, and her 
mother shortly afterwards in llio same year. The (laiiglitc}r'’H 
hc‘ir-at4aw brought cqeidnuml against B. who continued to 
occupy the property ; and it was held that he was entitled to 
re(*ov(‘r possession, on the ground that AAs title, being that 
of a ilissfdsor, wms good as against all tbe wcirid (*\ii‘pt the 

disseisee*, and that his daugliter taking ly thwise from him, 

and her heir, were in a like position, and oouhl bring eject" 
ment against anyone who disiiossessed tliem. Tim disseisoris 

. . , . cliawafrom 

title, thou, being good as against all the world except the tiitMiwwi 

(/) Mxm V. IT B, 4‘il v iniihd, L. It 1 Q. 

B. I. 


0. ^OL. I, 


II U 
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*//Ij it Btmi to follow that lio lias a hotter title 
tha!! nil} one iIm*, and that he can therefore reeovor po?,&efcaoE 
from anyone who di&po.sse&Be.s him or takes possession of the 
hind wliieli ho has acquired as disseisorj until his own right 
of action is haired hy the lapse of the statutory period from 
his evacuation of the property ; and for this purpose it does 
not setaii to make any difference that ho has been out of 
physical possessioUj wliethe/ voluntarily or involuntarily, for 
any time short of tlie statutory period* If this is so, tlio true 
answer to tlu‘ ease above propounded is, that, in the case, at 
all evenfs, of a strictly so called, when the original 

riglilfiil Qwim los< H the pohse^^slon, tlie disseiMU, /.c., the first 
uuiiper of ith(‘ei)meb the rightful owner as against all the 
wuildexiqif the original owner; and so on in the case of 
suhiisurpatioiih ; so that the actual ocfiiplcr at the time of tho 
extinction of the original owneris right does not aecpiire an 
indefeasihlG statutory title, until tho rights of all former 
usiiTjsers (if any) of the possession have in like maimer been 
extinguished. 

In a case at kw (/) A. deviseil an estate of which he was 
only tenant liy tho curiesy, to trustees upon trust for his 
daughter IL for life, with remainder to W. ; 11. (uitered 
under tln^ will and ae(iuir(4 a valid title as against tli«‘ htur; 
hut tlio Oourt of Queen’s Btnrii htld that, as against W., 
she was o^iopixd from alleging that A. had no title, and 
could not nunert lar limited inlertht undiT the will into a 
fee. 


lieiit pa} able out of lantl is extinguished by its iioii-jiay- 
ment during the btatutury piriod ; and time runs from the 
last actual ree(upt(/). lint it must be borne in mind that 
wliere the owmership of land, subject to a rent, becomes 

{//) The V. J)fffh(dl, M. k M. 310 ; (j) Oi>(h v. Be Beauvoir ^ IG M. k 

Ike V. Ikimnii 13 Q, B. 1)15. VV". 517 ; I)i Bnaavti ?. Oiien, 5 Ex. 

(^) Jkmil V, Bouid^ L. B. 0 Q, B. 166 ; Lud (huh^Ur v* Eail, 17 L, 
48 ; but Hto Vme v. Jorns^ IB Ecj. T. 0. S. 121, 

310 . 
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soToml, paymoiil at Kudirr# Lythoownf*r of m\y pfdwa 
of tlie property jjrevent tlie Staiuto from running in 
favour of the ownerB of the ro-Wuo (/.), Ho long oh ilio 
owner of the rent roceivos it out of anypmtion of tlio Inml 
cliargod with its payment, there is no dispos'-es^m to ( rente 
a har under the Statute ; and he may dihfram on any poition 
of the land, notwithstanding that the ouner or 0('faipitr of 
that portion has not paid the rent for more than twenty 
years (/). Ihit the Fame lule does net ajiply to the pa\mt nf 
of interest upon gross charges ; thus, if a U dator i liargon his 
estate with a sum of money, and devises it in M*\eral ]tortifai*4 
to different devisees, payment of the interest hy any om* of 
them will not prevent the Statute running in favour of t!io 
others (;a). 

It has been held (a) that the Aei apjdies as hetween the AHl.M^asw 
lord of a manor and a person entitled to a eopyhold tone- 
ment, hut who for twenty years lias neglected to (adhreo his 
claim to he admitted, and has been out of po.«FeKHi(m ; hut it 
by no means follows that tho Act would operate eonverhcly, 
in favour of tho quaHi-eop\ ladder, w) ?fs to conveat his tenure 
to freehold, in the event of his ndusing or neglect iiig to tal«‘ 
adiuitian«‘, and retaining pchhoshion for the statutory period 
without any acknowledgment of the lord’s title. 

Tho constitutional mimm{o)--^^ Mitllnm ifMjms omirrif 

regi luis Lt'un graduall^roken in npon, (1) by tho Statute asjtimiit tlw 
21 Jae. I. c. 2 (//), wliieb disabled tlio Crown from claiming 
any manors, lands, or boreditaments, except liberties and 
franeluses, under a title accrued sixly or more years before 


(/ij Jiilihmhiip if IkhUn 
12 h, Be li 251 , 2 C 4 . 

(/) nWrw/. Tiif(iti>n, 12 WML 
81)5. 

{lu) IfuhnwH\. T< I 1), ,T. 

k H, 52 , V. i'nmnlh 2 Ch. 

112, riC ; aiitl «u* hmsy, Imuj^ 12 

Eti. 41, aiid p. 450, n. (^f). 

H H 


[m] jnih) 5 Cli, 551. 

(r^) To. Litf, no «. note (1), uw! 
sf e M< mllj' Sh< If, H, I\ III) Mf, 

(//) Hie HH to prsKtiM hi (Vtmn 
suitK 21 Jae. T. c. 1 1 ; 

2 Uiiisr N, ISO , V. /Vo 
2M.&W,2a; awl see 28 A 20 V. 
0. 104, ^ 62. 
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the then session of parliament ; and (2) hy the Statute 9 Greo. 
IIL 0 . 16 {q)y amended by 24 & 25 Viet. c. 62 (r), which created 
a limitation of a permanent kind, by enacting that the king 
should not sue any persons for any manors, lands, or here- 
ditaments (other than liberties or franchises) on any title 
which had not accrued within sixty years before the com- 
mencement of such suit. The 3 & 4 Will. IV. c. 27, as it does 
not expressly name the king, does not apply to the Crown (.s*), 
and does not, therefore, alter the period of limitation as to 
Crown rights : nor does the 37 & 38 Viet. c. 57. The Act, 
2 & 3 Will. IV. c. 71, is, on the contrary, expressed to be 
binding on tbe Crown (^). 

As to title by adverse possession in lands belonging to the 
Duchy of Cornwall, we may refer to the Acts of 7 & 8 Viet, 
c. 105 ; 23 & 24 Viet. e. 53 ; and 21 & 25 Viet. c. 62, s. 2, 
which assimilates the limitation applicable to actions and 
suits by the Crown to actions and suits by the Duke of 
Cornwall: a title acquired by adverse possession against 
the Duchy, may, it is conceived, be forced upon a pur- 
chaser (^(). • 


The liability to bo ro-opened which is incident to a fore- 
closure, oven when absolute (.^b rondiTS necessary llio (^vorcise 
of consid«‘rabl<* caution in punhasing propmly, tbo title tit 
wliicli dopondH on Midi a deiTeo. Tin* ivlid is n holly di^- 
erctimiury; and it is impossible to ky down any definite 
rules as to what eircnnislauces will indm-e tlie ( hurt iu exudse 
its discretion ; cadi case must in fad be derided upon its own 
merits (//). The Couits '\\iil, however, rc-op(ii a foreclosure 
decree absolute, wdiere there has been any fraud or collusion 


{(j) Etttiided to Iivlaml l»y 18 
(^‘0. Jll. r. IT , si'o Tifiltiilx. k((j' t 
1 tT. k Ii. oiC 

(/) SwH i attd tC A acqum d 
liy 8 iwli may, it 

seeitiH, Uo forced on a purcliUHor; 
futhll V. Jimjira, mpm, 
p) Cmij II Co. 


Cs/o‘ Mt fWIjtiM lUfihfl AWff, 19 
B. !.'»*], utid « cisis thi'i'ii cited. 

(C Soots. 1 and 2. 

kj Tufhdi Ikpn, I J. L h, 3C. 

[>} TiiiunhiU V, 1 Si. 

N. s. m, 

(yj Ikd.^ Citmphiil v. 7 

Clu D. 166 . 



THE AlJhTilACT. 


409 


in oMaining the decree (;:) : mi generally, where tlio mort- Cltap. JIIL 
gagor lias Been tahen hj suriniHC, or lum heen iiimvoidaHy h L, 
ahsentj and so ignorant of the proeec^diiigs iff ) ; or whf‘ro ilie 
delit was of very niin*li smaller amount than th<‘ \alue of the 
property (/;) ; and indeed, it would seem, in any eas* of oxtremo 
hardship (e). But in all these cases, except thaf of fraud, it is 
essential to the obtaining of rtjlief that the morigagor should 
take prompt action (//). A purchaser who laiys fnrr(4oM4 
pioperty from tlu‘ inortgag <‘0 uith notice, actual or construc- 
tive, of (lie exibience in ihe foreclosure proceedings of any of 
those elements, stands in no hetfer position than tlie mort- 
gagee (c) ; and the fact that he contracted to buy the property 
either before, or immediately after, the foreclosure decreo 
became absolute, is sufTicient to disentitle him to any sympatliy 
as against the mortgagor {/), But it may be that a pcTson 
having notice, may himself obtain a good title by imrehabing 
from a kuA Jhk purchaser from the mortgagee who had no 
notice (f/). 


(') V, Bi. P. 

2H, y\ MmMf, % T, W. 

7'5 j (iii( V, AA/'ii fi/f , I I)m\^ IS^ 
ILtuofv, Tihhlf, 1 ff. \ "W. 1!)7; 
Jmhimv, 9 Ku au, n. ; 

Jhntif V. thiif. .'117, ii. 

{fO finlti 1 (1i Pa. el. 

/)i Ibalh, 0 Hi, 30G, Tu, 

lUl, ii. 

(f’l Uin/fa/r’, 9 Hi. SOI; 

XniifiiH rnfiHs^ iW. *>08, 11,; 

s/ijnii; Citing* 


iuHs, H^hjhunf, i( h 0 . If.tl, I 7 U 

(f/\ i'iiJi V, Ii I Hi. 

X. H. ru, 

^1 f fmx s. 1 Pou, 18; 

(ifHipiiiff \. iiififf^i hi^ s;iiu i. 

( f) ( HiiilthtU %\ illJll (Hii, 

{[() On tlu ]!niui]i|« of I'tiUxi 

Mn)t^ i T, J. Oh, S‘{, nsul ihaftfildnj 
fhiH, I Atk. .Wl , init Um/ 

Lituhn }UiHk V. Uifuttlx HifiUnig 

2‘> Cli. H. 03 1, iiiul the 

remarks «>f Lmilhy, L.J,, at p, 061 !. 
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OHAPTEll IX. 

AS TO IIIK I^IIODUCTION ANJ) EXAMINATION OF THE DEEDS. 

1. Ad' to the place and ime fo}\ and ej^penm of^ pmhictm 

of ilw deeih 

2. Produeflon of— may he compelled^ by irliom, 

Kmhprodaction of— how fan mportani, 

4. Rmumdion of—nudien to he ohened hh 

(L) Every vnidor is presumed to have his title deeds in his 
own poHsession, or at any rate to have the power of pro- 
dueing them ; and though he may only have a covenant for 
their proiluelion, he is hiill hound to produce them for the 
jmrpose of verifying tin* ahstraet (a ) ; nor is the rule affected 
by the Vendor and Ihireliaser Act, 1874, which merely pro- 
vides {h) fliat his iitabilily to furnish a legal covenant for 
produetion is not io be a ground of ohjection to the title, or 
by the ('*onveyaneing Act, 1881, which, while throwing the 
ex[teiise (ff production to some cxtciit upfin tlu^ purchaser, 
docs not relievo the voudor from hi^ llahilliy, in the absence 
of stijmlalioii, to produce tlie dciiE for comparison with the 
ahsliMcf (e). 


Tiio vendor may produce tlu‘ (h'ods iffher al liis own Lnown 
rt^ideiiee (//), or upon nr In tln^ immediate vicinity of the 
cstnle (r), or in London (y); and the purchaser in such 
caseH pays for the necessary journeys of his own solicitor. 
If the deeds are in London, a country solicitor must employ 
|i town agent to examine them, and cannot charge for a 

{ ^ ' 2 ^ Tmtw^ SI) Cb. I). 12. 

4111? W Bug. 42S. 

(/;/ 37 A 3B V. a, <S, k 2, 0} 1 Jiimi. Tonv. CO. 

p; n, 3 {flj imd Mt Juhmm ^u{4 (J) Sug. 4‘iO. 
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journey for tliat piiqioso; unless liis client, (knowing the 
practice of the profession to ho the other way,) rerpicHtfe him 
to undertake it (jj) ; hut a London soli(‘itor need not (‘inploy 
an agent in a country town to examine deeds, hiif may send a 
clerk {li). Where all or any of the deeds cannot he produced 
at one of the usual places for production, tlio additional 
expenses of journeys therehy rendered nec(‘ssary are home 
hy the vendor (?). Whether, however, the purchaser, having 
voluntarily incurred extraordinary expenses in obtaining an 
inspection of the deeds, can rocf)Vor tlicm from the vendor, 
may he doubted; his proper course, in su(‘h a case, is to 
refuse to go an unroa&oiiahlc distance unless his extra costs 
are paid, or guaranteed. In estimating what are sucli extra 
costs, the vendor, it is conceived, may Sf4 off the fravtdling 
expenses which the purchaser would have incurred, if the 
deeds had been produced upon the estate, or at the vendorV 
re8iden{‘e, or in London. 

By the Conveyancing Act, 1881 {li), on a sale of any pro- 
perty, tho expenses of the production and inspection of all 
documents of title not in tlie vcTHh«*'H poshc.s>i(m, and tho 
expenses of all journeys iiahhuital to smdi product if ai fir 
insi^cefion, and tho expenses of fcarehiiig f<u, procuring, 
making, verifying, and producing all e rtififutf^ declarations, 
ovidcnct“^, and information not in the vendor's pf)Sscssion, and 
all copies or abstracts of or extracts fr<»ni doduneiits of titles 
not in the veiidor\s possession, for whatenu^r jairpose rcnuiroil, 
are to 1)(‘ boriu) hy tho purchaser. It lias been held that ibis 
section dof^s not relieve a vendor who has sold under an open 
contract from the expense of procuring and making an 
abhtracd of a decnl forming part of th(‘ forty years’ title, 
although such deed ho not in his posscssirm (/). 

Where the conditions of sale reserve to the vendor tlio 

(//) ^iisdp- \\ !<nd Oifmly I BE A (i) V. Sfuii'px, 130, 

K. 506; EoM v. Smith, 2 M. A {h) Svo b. 3 (6). 

523 ; Jn re Tnfon, 1 B. 496. (/) He Mimn md Tmtm, 30 C1i. 

(h) See v. Wpine, 8 SI 85. J). 42; U( Mmdn und YaU^ \h, 3U, 
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o])tioii of producing the deeds at any one of seYeral specified 
pkirs, lio iiiuhl give to the imrchaser reasonable notice of 
file place selected for tho jmrpose {m ) : if he have only a 
ciivenaiit for production, the purchaser may, it seems, rec|[uire 
kirn to prodnen them ; or at least to S(*nd his own professional 
adviser for the purpose of enforcing production : as it miglit 
]m refused to the purchaser’s agent (ii). In the case of a 
grant fj’oin iho (Jrown, it is sufficient if the vendor’s solicitor 
inform the jmrclmm*! where it may he seenfo); hut the 
vendor must produco office copies or extracts of proved wills 
and record^, and cannot rc^quire the purchaser to examine tho 
originals at the piihlie offices (//). 

The pim*!ms(*r may, as w(' have already seen, examine the 
deeds Indore laying tlie fitl(‘ hofore counsd; and, if tho title 
prove had, may, in tlm ahson<*e of any stipulation to the 
contrary, recovm’ tho expenses from the vendor; hut, in order 
to do tills, ho mibi prove the existence of a valid contract for 
sa!o(^/); and ]io bhould not, hefore the deeds are produced, 

prepare hih conveyance (r). 

♦ 

III one casf!(s), tho examination of the deeds hy a pur- 
cIiaoT, uho for five months had retained the ahstraot without 
dclharing any iXMjuisitioim, \\as laid to he evidenoe of his 
having acc(‘p(ed the tith*. Tla^ inse dcqie!id«‘d upon its 
bpeihil clrcunihlanees, and muiiut ht‘ (‘ nisithwd as estahlhh- 
iiig aiiy general rule upon tlm suhjut; hut it may render it 
freasion ally prudent, ill calling for tlie dcials to do so with 
an expiv-h lesenation oi all pending ami future questions on 
t!u* title. 

'w'j U(pi>o // '// v. Lh II ^5 2 N. X M. 't. 7. 

HO. (V; V. Jiikr, 2 A. & E. 

(//i X. 4l!a -UHl. 

{it) Su^. UU. p , Jui'iiHim y. TMihtmu^ 5 C, & P. 

I a) ^^u^, ru , I ait a'^ to funiisliiiiK 172. 
c (►idrs oi! lompr tir.ti, vte (’11 XIII.. (s Vouj v. 10 B, 239. 
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(2.) I’rodiictwn of iketk — mni/ ho lONpvUeil, hj nhom. 

Where an estate is hold in undivided sliaros, the u\Hif*r of 
any share may compel tlio owner of any (dlmr share wh(» 
holds the deeds relating io the common title to produin them 
for the satisfaction of a purchaser (f). 


So, where estates are hold in sdveralty under sfparate titles 
created by a single instrument— as in the case (»f a settlement, 
exchange, or partition («),— the owner for the time being of 
any one such estate, or, it is conceived, of any part of it, may 
enforce production of such instrument. As between owners 
of several estates held under the same title, ho who can get 
possession of the deeds has a right to retain them (/). 


"Where a portion of an estate has boon sold by the owner, 
who retains the deeds, the purchaser can, it appears (//), 
enforce their production upon a resale (c), unless there wms 
an understanding to the contrary : which would probably bo 
implied from the circumstances of the title not being re«iuired 
upon the original sale. • 


Where an estate is in settlement, the h'gal tenant for life 
is immd facie entitled to the custody of tho tith' deeds itt ) : 
and tho Court will not inteifero with this right, except in 
cases where he has been guilty of misconduct; or where 


(/) Lank ft 2 Mcr. 

4U0 ; JUiftm v, 2 Oox, 212; 
Siig;. 4 ; Thorpe ?. Unkhwm ih, 7 K<|* 
Klllj 1.50; hvt limy tmVUvovitj, 27b. 

(«) loni Iknhitnj v, 2 Ch. 

Cii. 42; Buj?. 412; uiitl Hie Shutf v. 
Vulldt, U, Coop, 231; uml J.-O. 
Imkf a Y. k C. 102 ; *V. (\ at tho 
MIh, ll B. 213 ; ILmd v. hid,, 
wte 4 E. L B, 329: 

tlio order i» Minnmi v. Vopimd^ 2 
Cot, 31H, boomh to liu\ c htt li hy 
sent ; and sco TAkn v, fMon^ 27 B. 
632; where tho (‘ourt laath' it a 
terai of tho (Mivery of tho parti- 
tion dm! to one of Htneral purconerHj 


that tho (hinl itMclf nhould Im* c iirolh tl 
in ChanffTy, and n Mtyonaiit given 
f«ir itH prtKlut turn, 

(0 Ih/fi V. 12 V. B. m ; 

<‘f. fki lijht V, 33 Ch. T). 106. 

(yj But foniKilynut at La w,Hng, 
417, note; ixtepfc in eaws ettmiug 
within the U L Id V, 0 . 99, b. 6, 

(:) ram v, 2 H. k H. 533; 
in thin case the purehnser claimed to 
he entitled to n cttvenimt for prodiic- 
tion tinder the eovenimt for furfher 
nhhUKince, but thin particular point 
waid not decided. 

{(f) Warm)' v. Ifmimjngiufp 2i B, 

444. 
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Cliap. TX. 

it. 2, 


WliOlKT 
V{*stuir< miiiii- 
dimaii luii 
pro- 

cluOSun, 


ilip Cmni is eariying out tlie trusts of tlie property, and 
the d«‘f‘dB are wanl(Ml for tliat purpose (/;). But, lie cannot, 
it seems, insist on tliis riglil as against trustees who, though 
taking no estate, have active duties to perform ; or where, on 
otlier grounds (as, e.y,, on account of a pending suit), it is 
3iioro oonveiuint that the deeds should remain in their pos- 
(o) ; and if wanted for a proper purpose, their produc- 
tion (‘an ho enforced by a vested remainderman, or by a 
jHireliaser from but it seems that a contingent 

remainderman cannot enforce thfdr production, even for the 
imrpose (jf (‘ffeciing a sale or mortgage (c) ; and it has been 
thought iliat, as a gnieral rule, a vested remainderman can- 
not compel tlnar produMion except under special eiremn- 
fctance&(gl; hnf, in a modern ease, the (Jourt, although 
admiftiiig that <h(^ ordering of siudi prodiiefion was not a 
matter of right, but rested in the diseretmn of the Court, 
and that it would not ho directed unless for a purpose which 
the Court should (h'em to be proper, held the principle to he 
that the person so entith^d in remainder or his mortgagee is 
entitled to, and may compel, suc‘li production ; and if it be 
suggested that the plirpose for which the documents are 
required is an improper one, tlie hurthen of proving this lies 
on the jiarty resisting production; but that the right only 
exislH wlimu the title of the plaintil! to the interest w'hich ho 
claims in ili(‘ land is free from all reasonaljlo cause of litiga- 
tion (tj ) : and this to he tla' reasonahIt‘ iloetrine. 


(h) IdOhis X. If if lit f> (1i. D. 

22L AVImh a womnn, sikanal 

btfuu tlk AVtfiiip'N 

ptih A(f, 1SS2, isinsaiC 
liiHluiiU i-i ujiUlul ill lid* rialit to 
t}u‘ ('uU(;«Iy Uif <Im D, / I 
Jlnpi'i, (1i, D. ai. Dili wlutlur 
ili«‘ liuAjaiitTH iiiisteo iu IjiukiupC y 
lias any riglit to ilu ir (iistuUy: 

fpMH, ihiff,; and HV bikeoh V. AW/, 

1 Sell. L L. 170 . 

(^) hfaufmil V. iiV/o/v, 6 Cli. o07. 
bfj hud hwpsftt' V, hnd Vumfnt^ 
I Diuk. 2 :i 8 ; Jkahx. Ioh( 

20 B. 405; 21 B. 121. 

(e) Xmlx, Wmd, llhl 322. 


i/j ‘Jiid Fd. 227 ; v. 
ShiM, 12 Br, 107; 

/ ^nf hHifn I Di( k. 23S. 

ibp /0ns lull ilymri, hfipiii; 

// (tfitii/, 3 ‘> f 1 i, I). 17 a. A pcThOii 
\\h) IN out ff poswtssioB, and ^\liosu 
ultiiiiaie to laop possefisioii 
of the title dtids depends on ilio 
validity of Ids title, may maintain a 
huil fur tlieir cry up to Idm, if 
tlio e\idence in support of Ills title is 
not in his own powtr, hut depends 
on the production of the deeds of 
vliieli delivery is prayed ; Whltiwy- 
hmi V. Onmeh^ 6 L E. Eep I 5 L 
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And it is conceived, tliat wliero, as sometimes liappens, 
A. and B. jointly purcliaso property, taking tlio conveyaneo 
so as to give to B. merely an estate in remainder, B. lias n 
general riglit to the production of the muniments of title. 

Before the Conveyancing Act, 1881, a mortgagee was not, 
in general, bound to produce the deeds until he was paid 
otf (/i), even although the deviiSoo of thi* mortgaged estate 
might be ignorant of particulars relating to the sceuiity (/) : 
it was, however, heldihat tliis immunity did not, as between 
mortgagor and mortgagee, extend to the moitgage deed 
itself ; for this is as much evidence of the mortgagor’s title to 
redeem, as it is of the mortgagee’s estate {k) : hut in a later 
case (1) L. J. Griflard, in discharging an order for production, 
made by V.-O. James, laid it down that after the mortgage 
had become absolute, the mortgagor could not sw tlie title 
deeds wbicb ho had deposited with tlio mortgagee, except 
upon payment of principal, iutc'rest, and costs; and, appa- 
rently, no distinction was drawn between the mortgage 
deed and the earlier title deeds, as regards the appli- 
cation of the rule (w). A mortgagee who Imd bought the 
equity of redemption, subject to a right of re-purehasc 
reserved to the mortgagor and exereiseablo within a limited 
period, was within the rule ; and need not, unless his money 
were tendered, piroduee the deeds for the satiHi'aetion of an 
intending purchaser from the mortgiigor («). Since, how- 
ever, a person can, as a general rule, give no right which ho 


(h) Seo BparL v. MmirloUj 1 Y, k 

0, 103 ; Midtiisou V. 4 Y. k C. 

447; Gnmumd y. lUihudl^ 7 B. 291; 
Mnm' V, L(»d rtniuGwytun^ B) Hi. 
380; iJunmik y, Jimuinji 1 Dr. 10", 
507. L'tril Krimm D wdd t.) lunu 
adnsecl a laortgagcc to put lii’^dfod'i 
into a Ik)x and ui upon it, imtil tlio 
money wuh put into liw ImmD; m 1 
Y. k 0. 107. Tito protociiou os* 
tondod to drafts, uwd oopioj4, 6rc., 
Jiifm/i V. hihfi, 20 L. T. 0, H. 197. 

(i) Mmvm V. jMlknd, 10 Si. 421 ; 
HOi! CVoijJ V. H B, 62, 


(^) IM V. Urn!, I Etp m, 

(!) CkuheGa v. Mhkjhh tf/Iknepu!, 

n Ch. 407. 

(y?<) As to pioductmn of & inort- 
in bunkmpky undtr tlio 
A(t uf 1861, HOC /A* Mmk Timt dud^ 
I rii. 429; awl n't to prodindioii 
umlor tk‘ Couipuuk^ Act, IHOi, 
25 k 20 V, 0. 89, 115, of dwu- 

3ii(‘uta Hubjeet to a Kolit Itoi’n iicii for 

oohIm, w'o i]e, (V., 

4 Oil. 215. 

{tt) ^tmth V. 25 L, T. 0. S. 

IIK 


Cliap. IX. 
Sect, 2, 

Eemaiiidft- 
man imder a 

dwd. 


fonncrljr riec4 
not prodiieo 
d< f tw until 
paid off. 



i:f) 


f hap. IX. 

.S ( t. J 


alttresl 
liy Touv. Ac 
Kssi. 


Lh ti of boli- 
diui\ 


l'I!(»I>iXTI()X AND EXVMfX.UION OF THE DEEDS. 

(lofs nrd liim&olf possess [//), the mortgagee of a person -who 

noulil lo lialile to produce the deeds must himself, unless he 

( iinld protect Iiimself hy want of notice (p), produce them at 

the .suit of tho'C persons wlio could corap('l their production 

against flic mojtgagor((2'); hut he woidd not he justified 

ill so producing them except with the consent of the latter, or 

under an ordiT of the Court (r). 

« 

In tlio case of mortgages made since the commencement of 
’ the Gcinreyancing Act, 188], {lie mortgagor, so long as his 
right to r(*deem sukists, is entitled from time to time, at 
reasoiiahle times on his rerjuest and at his own cost, and on 
pajmmit of tlie naatgagee^ costs and expenses in this behalf, 
io iiispeil and mnkc eitpies or abstracts of, or extracts from, 
the documents of title relating to tlio moitgaged property 
in the custody or po^\cr of tlie moitgageo (s). 


The solI{*iior of a morlgngeo has no Hon upon the deeds, 
as against the mortgagor, to an amount exceeding what is 
due on the security (f). So, the lien of the solicitor of an 


(ft) T/Z/y /HAm, 1 D. M. 
& U. 16 , hihwn \* Mftf/f i B. M. k 

G. 612. 

(p) t^OQirothip/iv. 21; 

iuas( of n inoiipui m ft ( hy a jkt- 
hm ^om d, .iihI wliostjp- 

I an intii!nnaat< -Htlimnit, 
aiulMt tUid f«issid(i H tfh \ ( k 

/ J, m < h 22, fff/n \ Ih 

2 d. iV L. <]7i ; / tUHis V, hfifHi'', 

2 I). M. AG 7i, 7s, "iB.M A G, 
lOS , luit MO 1 

(‘!h 407. 

(y) lldh V. Mtiiptaio 1 B. 110, 
ixmluf' Hfuij 07, alM> 

a hingiilar uHt' of \histiH JhtfiU 
hhfw\ 16 Bi 102 ; v,<\h luld 

tiuit a puKluiwr (ould not, on tlio 
ground of ilio vtndor^H wife lia\ing 
posbLbrtid In ml! of tiie deeds, inako 
lior a dtfindant to a Huife for bpedlii* 
peiformawc; and hoc Rumhld v, 
Fortmihf 3 K. & J, 41. 


(/) InmkH w 2 Mer. 400. 
8(0 Gough Offlig, 5 Be G. & S. 

m. 

U\ 8. 16. 

0; Ildih u i ^ i Ttinn, 807 ; 
Uf^hjahi 6 B. 270, 

/0 /m \ F 'S 2 Y. A V. V. r 62'), 
lo'f \ JFfGoo 1 I) M, A G. 10 ; 
Jkji hfhhn, 7 B.M. A G. 331; 
a la> tlie timody of 

tie fitledhtd' for flit iiioitgagco, und 
Ins iwd flum in pupaiiug for a 
by the dmctioii of the moit- 
gagia’, lias iiulieiuipontlicm against 
the tnistte in buiikuipley of the 
mortgagor for the costs of the at- 
tuiiptnl Fale; Ex p. Th!!o\ 16 Ch. 
B. 017; hut sec and diHtinguish £c 
J). Culiot, 3 Cli. B. 317, ^^here the 
duds were in the custody of the 
solicitor for the mortgagor ; and see 
Sh^jfidd V. Mn, 10 Ch. I), 291. 
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executor upon title deeds of a testator’s leaseMds, is subject 
to the amount (if any) due from Ms client to the testator’s 
estate {ii). If the solicitor of the mortgagor induce the 
solicitor of the mortgagee to part with the deeds, hy a ?erbal 
undertaking to pay a sum claimed to he due for costs, such 
undertaking will bo enforced summarily upon motion (?); 
and it has been held that the lien of the mortgagor’s 
solicitors upon the engrossment *of tlie reconveyance was not 
prejudiced by their sending it to the mortgagee’s solhitors, 
with a request that they would hold it for them subjVet to 
the lien ; and a purchaser from the mortgagor was restrained 
from proceeding at Law for the recovery of the deed (//). 

A mortgagee who consents to a sale hy the Court must 
bring the deeds into Court iu the usual way (;:) ; and it is 
conceived that, in an ordinary case, a mortgagee who lias 
countenanced a mortgagor in selling under the expectation 
of his concurrence, would not he allowed to stop the sale hy 
refusing to produce the deeds before actual payment (r/). 

A mortgagee who has, even althou^i insane, destroy ocl (i), 
or has mgligmilj lost(r) the muniments of title', will, it 
seems, he compelled to replace such as can he rc^plaeed ; and 
as respects originals, which cannot bo replaced, will ho re« 
quired either to give an indemnity, or to make (‘orajiensaiiou, 
for the damage thereby done to the estate ; hut a mortgagee 
taking the same care of the deeds forming liis securily as he 


[«) Ttumrw lAih, 1 i). M. 4. G, 
243. 

(i) Ik OV, 2 I), i L. 007; bw, 

ill K|wt}% ffikat V. rSi, 

343, 047; a holiutorH 10 « A^ill 

xiot t iititle liiiu to to product* 
tlie dwds for by 

(‘IiohEh triiHira iu baukruptey ; 
jh iOcf/wWfj IS Ch. D. 885, and wo 
now Baiikniptry Act, I88;b B. 27* 
DolivtTy up of papers will not be* 
tmliml ibile a wiit ia landing tlio 
costs of wiiiili luive not been paid 


bybiHilient; /V io I (1i, 

D. h IV 

Uf) IVuisuH V* hjmu 7 I). M. A G. 
2SS, mtun V. Ihk, 3 IL k K. 
220 . 

(.) himpt. Utuihnih 1 B 343. 

[ft] Sts Iknnmmiii 

iidif/MX M, A Cl* 712. 

[h] JUmfif} V. Ifi Si. 32 ? , 

Jhmui r. Stidlh U Ibi. 40. 

(t) lonl Mulhim V. IJuit, U Si. 

031 . 
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tofj]{ of Ills owBj onglit not, it would Feem, to Bo severely 
dealt witli if they aro accidentally lost (rf), Ilis Bond has 
I)eo!i Bold a suflident indemnity to the owner of the equity of 
redom]itioii (o) ; and if such al)ond, and a reconveyance, he 
executed hy the mortgagee, the naortgagor can he compelled 
to pay the amount duo (./’). 

A mortgagee, or transferee of a mortgage, on being paid 
off, lias no right to keep copies of the mortgage deed, or deed 
of transfer ; hut whatever copies he has, as a general rule, aro 
copies pro})erly paid for hy the mortgagor, and aro to he 
thhvered up to him wlieu he pays off the mortgage ; and no 
cods of copies u ill ho allowed (//). The reason of this rule 
apparfailly is, that the mortgagee stands in a fiduciary 
position siihje(‘t to Ids right to payment, and therefore will 
not he allowed to say that the copies were made for any other 
purposes than those of the security. 

The Id & K) Viet. o. 51 {li) contains provisions for securing 
h) the owners of lands enfranchised under the Copyliold 
EufranchiBement Actsf the production of the Court Eolls of 
the manors whereof the lands arc holden ; and Order XXXI. 
r. If) of the lu H. C. provides for the order upon the 
lord of a manor for the usual limited imspection of the Court 
Jtolls on fh<' application of a copyhold teiiaut upon an 
ailldarit that tlm teiianl has applied for and been refused 
iiihpt etioii (/). 

We may here ndir gumially to tlm statutory pownrs (Z) 
eoiifcrred upon the Couit t«) <*mnppl pro?Iiictioii and inspection 


{'/ Wniduun U ns U Jur. 
SIC; Jnmt\ \. 11 Cli. D. 

(fl \. Ifnuup, (> VLuI. 

M ; dill hu a form of boml, ik 
41, II. 

{J] IbhuiS lU VE 0^.1 ^ 

Hmifh \\ liidmHj 3 V. ^ B. oi, u. ; 
Mdmuidini v. Ihnojs vtpik 


{ff ]h IViiiL and Thomas t'li. 

i). 3 is. 

[h fseih. 20, 21. 

C) As to tlio right to pioJiictioii 
uiid to an from tho 

luiil of the nuTior on crifiaiiihise-’ 
muit, tao M( JtjP’-ftunlmi , 2o Oh. D. 

000 . 

(/.) .^(eOi\hr3I ofE. S. C. 18S3. 
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of dociimeiifs; and aliso io tla* iJOVvta* ^vlu’fdi ilie t1uinrt*rj 
Bivisioa of tlie Iligli Court has, uiidor iho ( ompanioj? Act, 
1862 (/)j after a winding up order lias heen inadt^, to eoiiipil 
the production of deeds or other documents relating to tlio 
company {m). 


(3.) lion-pmliicfm of mqmiitni. 

The iion-produetion of the deeds is inalcalal, net only a-* 
it deprives the purchaser of the usual means of veiitAing ilie 
title deduced upon the ahslract, hut as Inducung a wispidon 
that they may have been deposited by way of c»(piitabl6 
mortgage : it has even been held, on a sale of a pu!4io house 
in London, tliat their non-production amount^Ml to notic’o to 
a mortgagee of such a deposit with the brewers who suppliiil 
the house (//). This decision has been tlisapproviHl of (a) : and 
has been thought to depend upon the presumed notoriety of 
the practice of London publicans so to deposit their diiids, 
and upon the fact of the mortgagee having heeii aware that 
the publican was indebted to the brew^Ts; in fact, the Court 
considered that there was wilful blindness, the heciuity 
having heeii taken for the repaynumt, not of a contioupfira- 
ncous advance, hut of a fum already due(/d: howeuT, in 
one case, it ^xm held hy Sir li. Shadwdl, Y.41, that the 
omishioii to ask for the deeds was huffieient to postpone a 
mortgagee who took a conveyance of th<^ legal estate hy way 
of security for a pre-existing debt, although it did not appfuir 
that ho was aware of the mortgagor being indebted to the 
prior incmabraneer (y). 

(/) 25 i 20 V*. c. HO, H. ID). 517, wlarn It ap|k{,irul tint IW 

(w) Bte Hi SMifh l\ha rMnm}} wcuUiy fui* uumy |sw\iuiiH!y 

ft., 4 I'll. 2D5. due; <m(l hmj HiHdt v. h>mmuh\ O 

{n) v. ,/f)h/ruo I y. UO; DOj \\ iOiwiwwt/, HO B. 

303. F25, but ho J/;ai Bmi 

{o) See i Y, k i \ fiOJ; Bug. 767. L K. 7 IL L. 145 ; 

( p) 1 Ph. 255, 20 < b. DIv. 725, am! t iw h tbeii < iktl ; 

(y) WoHhmgioH r, 110^1/01, IC Si. ^1Uo pp. 950 d 979. 
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PIIODFCTIOK AND rXlMINATION OF THE DEEDS. 


( 1 .) Ihnnmudk)} of tieuh — mttffem to he oheneil in. 

In tlip pxaiiiiiifition t/f llie abstract with tlie (lociiments 
tlif‘ most scrujiulous rare is requisite on tlie part of tlie 
solicitor. Tlie olqeet of the examination is to ascertaiUj Istj 
lliat ^liat 1ms been abstracted i^ ooiTeetly abstracted; 2iirllj, 
lliat wba,t is omitted is clearly immaterial ; ^rdly, tliat tlie 
documents are perfect, m respects execution, attestation, 
indorsed receipts, ri^gistration, stamps (i*), &e. ; and 4tbly, that 
tliere are no indoffcod notices, nor any circumstances attending 
tbe mode of execution, attestation, ilc., ilc., calculated to 
c‘xcite suspicion (.s). Anything out of the ordinary course— 
c,//., formerly ilie unusual position of tbe iiidorhod receipt (/*)— 
sbould be made tbe snl»j(K*t of inquiry. Every part of eveiy 
domimeiit ought to be read tbrougb, esjir'cially tbe coveiiaids 
for title, iJte., in a oonY(‘yance or moitgage. Notice of an 
iiuiimbrance is (Mjually notice wbetber (uniaiiied in one or 
in aiiotbir pait of a {b‘ed {n) : and if an important point be 
fiverlooked, tbe purclmser, after the conveyance is executed 
and tbe purebase-nionoy is paid, ■will bavc no remedy against 
the vendor unless it fiills witliin the covenants for title ; and 
this, app^lreli^lJ^ (‘ven alilioiigh the abstract may have been 
imweet (/j. Perhaps few of tlio most important duties of 
a solk'ittjr are so fiequeiitly performed in a pcrduiictory 
maimer. 

We may hero remark, ik eonueeted wi(b tbe prcfcoiit sub- 
ject, that erasures and inlerllnealions in a dud are to be 
presumed to have been made piiorto, or at the time of, its 
execution (//j; as, on any other supposition, a crime must be 

(;j Apuitluspr is ontitlnl ti^Eavo {i) x fhtnu snjufi, and 

alldetds(mdmlmg:(\ena(liscliartrcd tlie jiidi»mtnt in Gmu'^lmh v. 

\dudi form |uit of the 20 B. 2S4 , but see now Conv. Act, 
flijiiii ot title, propaly stamped, 18S1, s. 5t. 
iVkitiugio Loomc^f 14 Cli. D. 822; p/) See Smiih y. Capon^ 7 Ha. 

17 Oil. D. 10; and see and dibtin- 189, 

guMi Fj pnrie BdUhL Land bocutg, (i) See ItCnlloeli v. Giegoiy^ 1 K. 
2i CIlD. no. & J. 291. 

(*i) See Kennedy y. Giwi^ 3 M. & (y) Doe y. Catumore, 16 Q. B. 745. 

K. 099, 
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pmsiimed If) liavf Cdmnjitinli:): Luf» In tkf* lilneiifa 
of pFXif rdlir* (finii h;^, uaMtF'fimMl iuialiir hh tlir* 

fare of a will an^ pr^MiiiKfl io hv ra ulo il'^ oucution (//) ; 

and al'^o affpr llr‘ p^nnifipii of n (‘odi*ilt \\liiplt dot ^ not 
rofiT to tli< m (/o. I( H'fmHthat imattPhinl allt rations in a 
will (lilted before, luf eoraiiij? into operaiitni afttT, tlio late 
Wills Ai'i are prr^iiTiiHl to liavo mud’j lieftsrt* tlio A( t p }. 

f ( Fir V,4‘. “W, ui 11#/// < t u 11 \ MtOstinif <4 lln itil^ ai 
1 J A If, 11 n IIH, tii' jud/tanit. 

Hi Ii> Pithso, lu il B, 717, ’) F. >\f\. 1/ 

^ It Ho, I Afa P. r. ll'i, IPl, Alft! Jfluil* hi i ^altli) !% -ftil! 

(f If nil* 7 Pf Sid; i)aH>im 'vtliitb % h by lt»m v^bila 

\ V/'f/ /, ilifar. PHii ; iSihih t‘s v. % ts an iiHiyl aillttafy wni o are 

/,H 0//, 1 Si N H. U i, ri'j, V. prt -mmsl to kiu iHiiuiuitli diiim'jf 

(tutinuf, ;i I). M, A 0. 777, tb< eontincaiHn of Mali II& 
!l lain a dur. "S. H. SaH , nrid mh iu IP Z P. A i). iOL 

Ji Piimn J4i% 1 J, A If. lit, b ' /A ‘iH h, ,T. Pruk dO. 
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Chapter X. 


Section 1. 


Time loiv 
Hierly essen- 
tial at Law. 


3'udi(‘ature 

Act, 


Time, liow 
far f'SH< iitial 
in Eciuity. 


OHAPTEE X. 

AS TO MATTEES AEISIKG BETWEEK BELIVEEY OF ABSTRACT AND 
PREPAEATION OF CONVEYANCE. 


1. Time, when esmtial at Law and in Lqnifi/. 

2. Ohjectmn to iiik— negotiations upon and waiver of— 
when possession talen amounts to waiver. 

8. General rights and liabilities of purchaser in possession, 

4. Vendor in possession — alteration ofproperig by, may avoid 
contract. 

5. As to entry and possession by railway companies before 
completion. 

(1.) At Law, tPe time fixed for completion was formerly of 
tlie essence of tlie odhtraet (a) ; and the purchaser miglit 
recover his deposit, unless the vendor could deduce and verify 
a marietahle title and give a conveyance at the time agreed 
on (i). 

Since the Judicature Act, 1873, stipulations in contracts as 
to time or otherwise which would not, before the passing of 
the Act, have been doemod to be or to have become of the 
essence of such contracts in a Court of E(juity, are to receive 
in all (''ourts thii same construction and effect a.s thev would 
{oniiorly liave received ia E<j[iiity (e). 

In Ei|ui(y it has always been the rule tliat although un- 
roasonahle delay will of itself eonelude either party, the Court 


(ft) /ff/fz/v. Bfmy, 2 Esp. CIO, 11 .; //indnei^ 8 C. B. 461; Mtmjon y. 

SitmU \\ Ihknm^ 3 N. 1 C. &P. 29o, Cvrio'Y.tSm)- 

9iH ; MfGMi v. PoutU, 0 Q. B. 770, yt//, L. R. 10 Q. B. 5GL 

701 ; Jlmnhp v. pHduidi o Et. 023. (b) B. 20 (7) ; h}q as to this provi- 

(/t) 2oJ. B(t‘ uIho Ton hi v. sion, Ktjhh y* Edumii^ 5 Ch. B. 378, 



MATTERH nETVTKBS DKLIVI’.in', TTf. {<‘^-1 

will relievo against, or enfnrop, speoifie perfonnnnco, notwitli- X. 
standing a failure if) keep tliiMliik'S assigned liytlif eniitract * 
c-itlior for eorapletioii, or fi>r any of tlie sffps iftwiirds 
completion, if it can do jiiMico Lftwceii tlie partic'! |d) ; aiifl 
if there ih nothing iu the osjirc‘«s stijnilations of tha agne- 
nient, or tho nature of tho properly, or the Mirroumling 
circumstanecs, uhich would makti it ineipiitahle in interfero 
with and modify flie If'gal rigid. This is what is meant, and 
all till'd is mcsiiit, when it Miid that in I'ipiity time is not i f 
tile osseuce of the eontracl (/). This eqnitahlo doeliine ha’, 

(if coursr', no application whore lime has hecn made of the 
e.s30iicoof tho contract hyexprera agreement {./j; or where, 
from the nature of the property or other circnmstancos, it is 
clear that such must havoheen tho intention of the parties (//). 

For instance, on an agi’oemont by a tenant at will of a Aswliwo 
pnhlie house for tho sale of tho possession, trade, and good- iwbij'jt'y'ily” 
will, at a fixed sum, and of tho stock and furaituro at a valim- 
tion, possession to be taken and tho money paid on a gi^pn 
day, tlic delay of a single day on tho part of tlie. purchaser 
in having the valuation completed, ajuf in taking posse&sion 
and paying tho purehase-monoy, was Indd to relievo tho 
vendor from the contract : inasmueli as lie incurred fresh lia- 
bility's by retaining tho premisfxs, and tho slock in tho 
moantime varied (//). 

So, upon tho sah' of a piihlio house as a going ooneem, 
time is of tho essence of tho contract; and if the vendor 
cannot, by tlio day appointed for tbo completion of tho pur- 
chase, procure a transfer of tho licence under tho Licensing 
Act, the piircliaser may repudiate tho contract (/). 

(ii) See Lfjrtl Cmm^ ki Tdhi Ifi B. t]9j ovemilmg 2 Si* 

V* Thmim, Ch b7. N. H. 1. 

(c) PtrTiiraw, L. J.jiu Mduhv, (h) OMu v, fi/f, I Eiw. 3i(), 

Ihrnj, % 1). M. a. 2Hk 0) Stttiou v. Mmh ‘^">6 ; 0 

{/) Um. IV. c*. 61; 35 & 30 V. v. 04, 

[tj] Bug. 262; ImuM v. s. 75; v. Inhh^ 3 E(|. 330; 

2 Sell. & L. 082 ; ll&h k t. ?/, 3 Vlmjdm ?, Utm, L. B, 3 C. F. 511 ; 

P, If. & (I 281; PtfdiHY, Hmdti (%HhttY. (Uih^ 1 Ui. 12, MIowiiig 

u2 
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MITTUKS BETWEEN DELIVERY OF 


CEap. X. 
Sect. 1. 

or property is 
of niiftiiating 

VciliK ; 


or of a dotcr- 
minablo 
olmracter ; 


or of a 
■wanting clia- 
ractcr ; 


or is evidently 
required at 
onco ; 


or wliere tlio 
vendors are a 
fluctuating 
body, 


Modom de- 
cisions tend to 
render time 
material. 


So, the fliictuating Talue of the property may alone show 
that time was to be of the essence of the contract : as upon 
an agreement for the sale of foreign stock (/.), or of a mining 
lease (/), or of a reversion, which may become an estate in 
possession during the delay, and the sale of wHoh generally 
evidences immediate want of money (w), or a life annuity, 
or life estate, which may determine by the death of the 
mfui que vie {n). 

So, where the property is of a wasting character, as, e.y., 
a leasehold for a short imexpired term (o). 

So, where the purchaser evidently requires the property for 
his residence (p), or for some other immediate purpose {q). 

So, where the vendors, (being beneficially interested,) are 
a fluctuating body (as in the ease of a dean and chapter), 
where delay may give the purchase-money to persons other 
than those who signed the contract (/•). 

And the tendency of modem decisions has been to hold 
persons concerned in contracts relating to land, bound, as in 
other contracts, to regard time as material ; and this prin- 
ciple has been applied with the greater strictness where the 
property was connected with trade (>.). The question is, 

V. SOP, too,s. 9of 5‘2&33 B. 43; Lmj y, Zinth^ S Mer. 84; 
V. e. 27, regukting tlio trausbr of Tdlnjy. Thomm, 3 Cb. 61; Webb v. 
liceiiKK; and seo now 35 & 36 Y, Hughs, 10 Eq. 281. 
c. 04, HH, 40, 75. (q) Wngld v. litnmd, 1 S. & S. 

(/) Jhjhil V. EothtIuM, 1 S. B. 100; Aidtry, fnth, lb, 190. 

m. (0 211. 

(/) JZitbigdt V* W<(lis, 22 B. 533. (q PprWigraiu, Y.-C., in WuUtr 
{jy) y. lioqtrs, 4 Br. y.JdJugs, 1 Ila.OiS; mul^ceWnght 

C. 391 ; SjuDiur v. Hantutl, 4 Y. v. Wannd, 1 S. L S. 190 ; Hultr v. 
667,672, UijHiilf y, Juhghf^ lY. iS. Fnih, ih, 199, n., CmlaJu v. Till, 
0.401, ilG; WhuIIw lip, iif Jlntii , 1 Kus. 376 ; Spanuids tme, cited 2 

I Pr. 292, 298. Bih. ic L. 604 ; Staton r. Mapp, 2 

(a) fiU' Witligy. (^tfUh,T, Coll. 55G; and Lord Cranwortli’s 

(y) Jlwhon Y, Tmpii, 29 B, 530, decision In Tuiim y. ThroU, 2 Si. 
543. N, S. 1 ; wliidi, bowevor, went \ery 

(rf Oidgey. IhU of Muni 20 far, and ban since been oYcrruled; 
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m 

however, in all eaflcs one of inieiilhni, (Iciicndin" on the 
nature of the prupeity and the Iruo eoiistmction of the - 

contract (/). 


Ho, an option to purehaso under a light of pro-enndion Dfriiwijf 

1 , .. -a.:- a a i -i /a 


must ho exercised within the proRcrihed period 




Ho, the oircumHanee of the purehase-iiK/iiey lieing evidt ntly Fimli m - 
refpiired for piiymeiit of inoumhranwH, is iniiioil.ml; e-pc* inri-'c 
cially if tho rate of inter(''i which tiny hear (Xdc.d (hat 
which tho purchaser is to pay during delay it). 


<1 


But the iirivato motives which may have induced a party 
to enter into a contract, unless expresst'd in the agreoment, livt, 
or such as might he presumed from the gcmral apparent 
circumstances of the case, do not make time (^M'nfial; i.ij., 
the unoxj)resfeed intention to reside imnndiately iipun the 
estate (//) : wIkto, however, tho motive is of material imjiort- 
nnoo— as in tho ease of tho intention to resid«'~althongh 
not disclosed in tho contract, it would, it appears, ho siillleiout 
to hind tho vendor to tho time naiflcd in tho contract, if 
communicated at or within a reasunahlo period after its 
execution 


A stipulation that time shall he of tho esoeiioe of tho ^ 

contract as respects tho delivery of ohjh'ctions to the title, oiijHtihiHto 
raises a presumption that it is not to ho essential as regards 
tho iimtltlm of the pmehaso ; and this presumption h owwsiutastrt 

iniK'liaHO, 


408, AA/A/f V. JUih of 20 

B. 15; Umhnd IknliKUt^ 3 M<t(L 
410, Bdukii V. BJ L. J, 

C li. 4 1'J , uiid B t ciwtM tiktl p. 
IKl 

(i) FdiulwJlihr, 2 (A l\ IK 


N. H. Illi , ilh 

8M, A \\iittin nniptnifi liliiiii 

tllO JuUhI U (it Isllfll if lit t<# 

SI (itiiuatt wjtlioiif imm , 

JM, I), IfHl. 

(?) hphdm V, Tw? ; 

^ag, 2 Gi; Jmm,^ ilttd 2 A L* 


342* 


mi. 


(?i) /AWf \* (kf)ofl, 2 I). iV Ih 
C2, GO; Jhkhim ?. I/Vfsk, 3 Jur. 
H. S. 1316 ; AlmtiHY. 2 Cli. 
143 ; y. Mhuib^ 8 Jur* N. H* 

88 ; Lmi Ilimfhi^h ?* Mdtm^ 10 Jur. 


[h] Idjihm trmd^ I J. ii W» 

I2i, Y. 10 V, 50H. 

[.) Soo 7 V* 270; Mhs r. kid 
1 De G. & H, 114; Utdp 
V. duk oj 20 B* 45 , 
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MVI'-ffiRS LETWELN DELlVEliY OF 


Chap X. 

Sect i. 


to (Mirer 
pdst lesion. 


Elfaiof 
Wilful (Itlay ; 


of proftHt 
without ac- 
tive presaure. 


strengthoned by a provision for tbe payment of interest by 
tlie purchaser, iu the event of the purchase not being com- 
pleted by the day named (a). 

Nor is a mere undertahing that possession (which in such 
a stijmlation means not merely actual possession, but posses- 
sion with a good title shown (i),) shall be delivered on a 
certain day, of itself binding in Equity (c). 

In all the above eases the delay may he supposed to have 
arisen from the state of the title, or otherwise without any 
wilful or gross neglect hy the party iu default; gross or 
wilful neglect (>/), liowcver, hy either party, will, in any case, 
entitlu the oilier party to a\oid the contract in Eeprity ; c.y., 
W’liero the vendor, although urged hy the purchaser to make 
out his title, takes no steps to do so, ihe purchaser immedi- 
ately upon the expiration of the time fixed for completion 
may rescind the agreement (e). 

Where time is of thff essence of the contract, the purchaser 
should not ho content with merely asking the vendor to take 
the necessary steps towards completing the purchase, but 
should diligently press him to do so (,/') ; and a purchaser 
who takes no steps to enforce the contract within a reasonable 
time, will he left to his remedies at Law ; and the strong 
temleney of modiun decisions is to diminish the time allowed 
io either party for enforcing his rights under the contract. 
l)ut, of coiu'se, where the contract, though iueomploto, has 


(«] /fiVs r. j/,n!u/', Sr E. 1«S 
(i. WMM.llujks 10 Ki 2bl. 

{h) Tilhn ’V. Thimi 3 Ch. 61. 

(0 Boihn Won, I, 1 J. ^ ■\r. 

ill) ; and stu 11 Uwthis^ 10 Di. 
2H1, wluro tie mgutiatioiih wcie 
LoniiawMl ly thepuuhnstr alter the 
date on wHcli he laid stiiinlited for 
pOMMOii ; Tati id t. Mdiur^ 2 C. 
1\ D. 342 . Ah to what k delivery 
of pwewioii, «o Mh v. Brnn^ 28 


1> 607} and iifh iifjio. 

(^/'j Liumn V, Xapp 2 Sih L L 
CS2; lljhits V. irV/ry, 3TIM LQ. 
JSO, mnj\. Ih IMS, 3Ch. Gl. 

(<; Ih i/d ^ . ( olhti^ i Br. C. C iGO, 
Cited 5 y. 737 , 11 fodt v. Jijhn/, i 
Pr. 201, nmt V. fuitU, 27 B. T. 
460. 

(/) Jlooh V. Oauod, a K. si J. 
G 08 , 616 ; Willimm v. Glmton^ 1 Oh. 

200 . 
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Ijeen acted (Hi, and uflier party liaa Milstantiully Lad tLe X' 
benefit contracted for, lime does nut so readily ran ('y!. — 

IVliero time ii not of tlie C!>»ouf(‘ of Iho contract, and tlie U'inii otlo 
delay originates in tlio state uf tlu' title', it is snilli ii nt, tipou Hhimn m 
a bill for spetifie porformaiiep king filed by tlio \eirlor, ii a ’ 
good titk bo sLoto at tlio date oi the decrc'c (//;, or of the 
investigation at cluimbers, if thd title is inferred to (liambers. 

And formerly, at Law, where no time was fkeil for com- ami at law. 
plotion, and tho purchaser did not rorpiiro the title to bo 
produced, and none was produced before an action had Lci u 
commenced by tho vendor, it was sufficient if tho latter piT- 
fccted his title at any time before the trial (/) ; but if a titlo 
were produced, and proved defective or wen* not properly 
veriSod, or, ii forfm-i,ii tho vendor on bc'ing reciuired to 
produce a titlo altogether neglected to do so, tho production 
of a perfect title before trial was insufficient (/.). 

Hut although time may not oiiginally have bdii of tho Time may k 
essence of tho contract, cither paity*mny, hy proper notice, 
hind tho other to complete nitliin a rfUMmnblc si»fcificd 
jiciind {/) ; and the ipicstion rvkthtr the pcib d is k iisonablo 
must be judged of as at tho time wku tho iiotiic is given [m). 

Tho notice should, at least as a matter of pri'cautlon, he in tiilewin^a 
writing, and should allow a reasonable time for completion ; 
what time can he so considered, must greatly depend upon 
tho eircumstunocH of the particular ease. Tliroo days’ uotifo 
hy a vendor would be too short (a) ; even six weeks has been 
held to he insufficient («) ; so, a week’s notice by a pimbaao'. 


(v! '^htap MiilifjUHi 22 B, 

{h) p. 1227 ti ; imtl nt 

Smthiomh o/ luUij b Hu. 
*ilS* 

(i) Tkmm r. Mi!i% 1 Eh|l 
(A) Vuk jMi, in lOHO. 

{/) hiett (0 i V, Smithy b Ha. 22 n. ; 
Bi!G ileiipkff ?. IMy 2 S. ^ B. 29; 


irdh ihtfjkfif 10 Ij|. 281, and 
<*iHH tittd m next iuoUm. 

{m) CninfQui^, 1 lili. 1). 

ni 

(u) Bco MftjkM V, 0 Mad. 

18; Bug. 208. 

{*f) Tigg V. TidiPf 16 B, 2J9. 
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ilATTERS BETWEEN DELIVERY 01' 


aia]). X. 

Sect !. 


Ah to llie 
deposit* 


rim1ias<r 
eimiiot re- 


within which time the vendor was required to prove a dis- 
puted legitiniacy, was held too short ; so, two months’ 
notice hy a purchaser, where tho vendor was taking active 
steps to remove the only two remaining objections to tho 
title, hut for the removal of which longer time was obviously 
wanted (q) ; but two months’ notice by a purchaser, within 
which time the vendor was required to remove an objection 
to tho title depending upon aUcfective execution of a power, 
appears to have been considered sufficient in one case, which 
was, however, decided upon another point (r). In another 
ease, whore a delay of two months had oeemred in procuring 
the execution of the conveyance by certain parties, a ten 
days’ notice by the purchaser was considered sufficient {s). 
In a later case, a notice requiring the vendor to complete the 
title within fourteen days after the day originally named for 
completion was considered unreasonable (f) ; but in a still 
later case, a month’s notice by a purchaser after two months’ 
delay was considered sufficient ; although the performance of 
the contract depended upon the vendor being able to enter 
into a complete arrangement with third parties; but tho 
decision in this ease rSsted in a great measure upon the 
fluctuating character of the property {u). 

It is not, as a general ride, essential to tho binding effect 
of a vendor’s notice tliat he should, at tho expiration of it, 
rotiinl or tender tho deposit (») ; nor, on tho other hand, 
whore tho purchaser’s notice has expired, is he bound to 
bring an action for his deposit (y). 

But a purchaser cannot, in general, determine the contract 

(ji) H’llvi!, (! 1!, 121. (s Jtoiv.ii laiiih, 'J B. 502. 

(>/) n'dhv. Jniwdl, -iJ B. lOS; (0 rmhn V. nmuN, 10 B. 59; 

McMunmj v. Stun,, 5 Jjj. 527. S. < ., 2 Si. N. S. 1 ; S'M v. llncad, 

()) Sunlhmh V. Hisht! </' AiOi, 22 B. u07. 

6 Ha. 21J. The was Ill’ll tiw (a) JJuikiidi v. Wnlf,, 22 B. 523; 
Aiirt iu I'mfmdv. T,iogiA,il, M 01 . Cujh, 25 B. 110. 

D. 15!( ; auil time witks ia (nmi v. (j) Stig. 200. 

Sirbi, ih. 68U; lut eacR case is to \jj) Sunthmhw Bnlioj) of L^dir, 

bo detenmliod on its own special 6 Ha. 213. 

circuiadancts. 
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without duo iiTO-vious uotieo{;); althougli notuo evoii of X. 
immediato detei’minatioii wouM, it is cimcoivod, ln' so far 
material as that it would more strongly imposp upon thn 
vendor the necessity of using oxpoditioii in proatdiug to 
enforce the contract (fi ) ; and ^\hprc tlic v(-ndor ]ia'< iuNlivoly 
refused to comply with the purchuscr's valid rotiuhition, tlu* 
latter may, alter allowing the vendor a sliort timo ior (ou- 
sidering whether he will persist in his n fiisal, or, pt‘rhap^, 
even without giving any further notice, reseind tire cmi- 
tract (i ) : and the same principles would, it is ( orieeiva d, 
apply to notices hy a vendor. If the vendor liimself fails 
to fulfil the conditions as to time, he cannot hold tiro pur- 
chaser to them (c‘). 

Where a railway company had power at any time within Time -wlifu 
seven years to take land for the jurrpioses of the undertaking, 
and agreed to purchase laud, and to pay interest upon the lun-tws-TH. 
purchase-money from the day they should comnumco their 
works on the laud until the purchasc-mom'y should bo paid, 
it was held that the vendor could not enforce siieciflc per- 
formance ; the company not ba-ving olrmruonced their works, 
and the seven years limited by the Act remaining uiiex- 
pired (d). 

And time, althougli of the cssonoo of the contract by Timp, 
original agreement, or made imperative in Equity by subso- “iHumupmay 
quent notice, may be enlarged or waivtsl, by subse(|U6nt 
agreement, or by conduct of the parties amounting to 
waiver (e). 

Thus, if a purobascr proceed in the purelraso after tbo liyiiiDniKliiij' 
expiration of tbo time fixed by tbo contract (/}, or limited '“1’“''''''“*’ 

( 2 ) Ih/kr Y* JJmm^ 2 B. 180; 430. 

IFmd Y, Mffi/iff} 5 Ha. B38. (r/) y. (J* !f. iL 13 

(ff) Bw Gui^i Y* fi y. 818. Jur. J li 

(A) (0 Cutk v. 18 Kl 206; 

V. Ckmkiki/n^ W. N". (1887), 13B. Xv/usw Lni Kdimnif^ 1 Hi) G« & 

(/) S&utMii Y, Mull, 2 M. k Cr. B. UL 
207; Gjiperkii ?. i> Ch. (/) v. 6 Jur, 725, 
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lij Ms notice i;/), it amounts to waiver [It] : the same rule 
Milcis good as regards a vendor (i). But tlie more enlarge- 
ment of lime Ly tire vendor does not amount to a waiver (/,). 

Sit, wlioro a purcliascr made no demand of tlie possession 
of flic purchased premises until a quarter before t-welve at 
night on the day fixed for completion— part of the property 
consisting of cottages let to weekly tenants— this was held, 
at Law, to he a waiver of the condition as to time (/). 

A e( nditional vTitten waiver hy a purchaser of his pre- 
vious notice of ahaudonmeut, will be construed strictly 
against the vendor [m). 

And where the conditions provide for delivery of the ab- 
stract at a certain time, the purchaser waives them in Equity 
hy receiving the abstract after that time ; or even, it would 
seem, hy perusing it unnecessarily, or retaining it, when 
delivered under circumstances which prevent its immediate 
rejeefion (a). So, a vendor who receives and entertains the 
purchaser’s requisitions deKvered after the time specified, 
waives his right (imless expressly rosoived) to insist on the 
conditions (o) ; and, as a general rule, either party relying 
on time being essential, ns a defence to an action for specific 
performance, shoidd make the point promptly (j>). 

And, at all events, ■nhcre it is not the duty of the vendor 
to deliver an abstract, a condition for its delivery on a certain 
day, is waived in Equity by a purchaser who does not ask 
for it within a reasonable time before the day fixed for its 

{(j) JIV/i V. ITt't/AfSj 10 Eq. 2vSl , C. 

Mkf V. Woodikf 0 3Li. (US* (///) See Uiuart y. 0 Ha. 

(A) Kfitf/ V". Wilson^ G B, 124 , and 222, ii, 
fcio Lx Gindna, t Y L (j. 50.1. [u) Hit ton v. Skdi, 7 T. 278; I[ip- 

(i) I%v. JJWoq 16 B. 2a9. U(U V, KniffltG I Y. 0. iOl ; 
(A) T(f)I in Y, Tkorold, 2 Si. 27. S. y. Falkk, 2 Moll. 576. 

1; Supf, 270; Bmikyw (n) Oukden v. hli\ 11 Jur. K S. 

46 L. L (li. 449. 666. 

(I) Mimr V. Temple f 0 A. & E. (p) y. Taghr^ 3 M. k G-. 
508 ; Ch'jHukr v. Miwtdfmdj 8 B. k 713. 
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delivery (y) : the same rale rvould, no doulf, apply to the flnp.X. 
production of evidence, &o.: and it is conceived that a 
waiver of time as respects matters (such as the delivery of 
the abstract, &c.,) which nmt necessarily precede completion 
hy a considerable period, would, in general, amount to a 
waiver of the time (if any) fixed for completion. 


So, a stipulation that time sh*all be of the essence of the TiwMvihtil 
contract, is waived by a purchaser who receives, and retains ju-ting t.'" 
without objection, an abstract upon the face of vliich it 
appears that a title cannot be made within the time fixed for dtjay 
completion (r) ; or who, without an objection on that specific 
ground, proceeds with the purchase under a Iviiowlodgo that 
there is no reasonahlo probability of the title being perfected 
in time for completion ; as when it depends upon the result 
of a hostile chancery suit (s). 


It is not easy to see how a more protest against the delay Fretcsl. 
can save the benefit of the stipulation (/) ; it is conceived 
that, until the expiration of the time limited for com- 
pletion, a purchaser may safely, and is indeed bound to, 
proceed in the matter so long as a reasonahlo probability 
exists of the title being perfected in time; taking care, 
nevertheless, to protest in writing against the delay, and to 
give notice of his intention to insist on his strict rights. 
lYhen the time has expired, or when previously it becomes 
certain that the title cannot he perfected in time, ho should 
take no further steps in the matter, hut should in writing 
rescind the contract; and then, if inclined to give the vendor 
the opportunity of completing within a reasonahlo period, 
all subsequent communications should ho expressed to ho 
without prejudice to the notice of rescission, and should take 
the shape of more negotiations for a fresh agreement. 

(?) Sujira, and see Sng. 200. 332 ; JFcw/ T. Ikml, 10 V. 220 ; and 

(r) See Eipicell v. SnitjU, 1 T. & KOO Wtll'msy. (ilmlun, I Cdi. 200. 

C. 401, 419. tt Seo Sug. 263 , but see WMmu 

(*) Tmde v. Cmiki, 4 Br. 0. C. v, {Ibntm, iiipd, awl mile, p. 486. 
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It may Lo oliMTVod, that uvi-n in a contract for, or con- 
nfcted ■aith, the fale of land, the term moufJi means pn'md 
fill II a lunar month; although it may he construed a calendar 
month, if, from the context, or from the surrounding circum- 
sfaiaos, at the time of making the oimtraet, such appears to 
hove hecn tlic intention of the parties (ii). In Acts of Tarlia- 
mcrit the term month is to mean a calendar month, urrless 

V 

rvords aro added showing that a lunar month is intended (.r) ; 
and every Act is now to ho deemed a public Act, unless the 
contrary ho expressly provided (y). 


(2.) Ohjidions to titk ;—iU(jotkitm', upon and iiaker of , — 
uhen pos'iCsdon talen ainoitnh to uaiver. 

We have already {z) adverted to the effect which negotia- 
tions with respect to tiro title may have upon tho vendor’s 
rights rurder the ordinary conditions hmiting a time for 
taking objections, and giving him tho power to rescind tho 
contract. <■ 

It may ho observed that a solicitor purchasing from his 
client, cannot insist upon any objections to the title which he 
—or his then partner in the ease of a firm — considered unim- 
portant when acting for the client upon his original 
purehirso {a). Tire rale, however, it is conceived, would not 
preclude ohjections fourrded upon alterations which had been 
made in the Law in the interval between the purchase and 
the resale, Subject to this q^ualifieation, it would scorn to he 
also applicable to counsel. 


\h) 1 M. 6. b 111; 112, note (i), 

iSiUiimit Uiiiijitsm, 11 Q B. 23; (i) 13 & li V. c. 21, m. 4. THs 

and Hc*o Loid Bt. Leuiiaids' roiiiaiks, cnuctiiiciit ib not rctiospcLthc. 

T. L B. 257, out Mtpudl v 1 (v) S, 7. 

T. i 0, 401. Ari to tlio mt aniug of {:} p. 183. 

in tlilBionnoftion, hacDmus («) Bmo> y. Smpou^ TamL 69. 

Y, Chm diik W, N. (1686) 78 ; ante, p. 



AiisTiucT \Ni) i>iu:[-Ai,nTin\ nr coxvKvu'f n, !!f: 

Caro should be taken not to make frivolous or unner i .S'lry f 
ohjcotions or requisitions : ohjotiious cloailj frivolni', uirido 
and persisted in, would certainly iiidhpi ho, (vtu if tlieydid 
not preveiil [h), a Coud of Jlqnily fioni onfori hto' the con- 1" uml 
trnot at the suit of the pimhaier. It j/oili.ips Mom h tpjw ns, * 
upon the perusfd of an abstract, that liis ad\i'-rs f nifino 
their requisitions within tho strict liiuits of their clidit’s 
rights, or within tho limits flresnibod by tiio oonditions. 

Points which could not perhaps be absolutely iu'-i-ted on, hut 
which are yet of real moment, may often, it urged, ho coii- 
oeded, either from courtesy, or as the price of llie purchaser’s 
relinquishing requisitions which, although capahio of being 
enforced, are yet of less practical importance. It is, however, 
material that no uutenahlo requisition should hi* tenaciotu-ly 
adhered to : for instance, where a punhasor had required un- 
necessaiy evidence, and had in conseqneneo been lofiised that 
to which he was really entitled, he was not allowed Ida costs, 
although he obtained a decree for spioeifio performance {<). In 
one case, when a purchaser from a mortgagee alleged that 
the latter was unable to deliver possession, and insisted on tho 
concurrence of the mortgagor, although the mortgagee offered 
to deliver possession, it was hold, in a suit for specifto per- 
formance, that the mortgagee was entitled to a decree with 
costs, if then able to deliver possession ; and tho ( Wt refused 
to inquire whether, when his offer to deliver possession was 
not accepted, he was able to perform it (d). It seems difficult 
to support the latter branch of the decision. 

In this connection it may ho observed that the recent oases Effect of 
of Me Dames and jreod(/), and Gknton to llmkn{f), which 
have been already discussed (f/), render It more than ever 
necessary to exorcise great caution in framing requisitions, in 
all cases whore tho condition enabling tho vendor to rescind 
does not expressly provide for notice being given to the 
purchaser of intended rescission if the requMiou is per- 
sisted in. 

(i) Bug. 362. («) 29 Ch. D. fi2!i. 

(«) NmnU T. Smitl, 1 J. & W. 263. (/) 63 L. T. 431. 

((/) Alhn V. Mm tin, 6 Jnr. 239. (y) p. 182. 
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Aij«l, on the oilier hand, a purchaser should be careful not 
to hold hiick important objections or requisitions : if he 
kuotvingly do so, the question may arise whether he lias not 
impliedly waived them (//) ; and where a purchaser puts a 
Yeiidor to expense in complying with requisitions, &c., and 
then takes and insists on a fatal objection, which he originally 
had tlie means of discovering, it seems probable that if an 
action wore brought by the Tender for specific performance 
and dismissed, the (hurt would not dismiss it with costs, 
and would even allow to the vendor, by way of set-off, 
the expenses so incurred by him {>) ; although it does not 
appear that he could otherwise recover them (,/). 

And though it is not, perhaps, absolutely necessary that 
a purchaser’s original requisitions should go beyond matters 
arising out of tbo title as abstracted, it is always desirable 
that ho should, in the first instance, make any requisition 
which ho considers of importance as to the special form of 
the conveyance, or as to the eoncnrrenca therein of parties 
other than the vendor. In one case (/.•), it appears to have 
boon considered, thougl! it was not necessary to decide the 
point, that if the purchaser insists on a requisition as to 
matter of ennveyaiice which the vendor refuses to comply 
with, and the purchaser on this ground, after due notice, 
rescinds the contract, the Court cannot, if the requisition 


(li) Htc Ltml St. Lf'Oiiards’ remarks 
oil MdifiHHiH Y. FhUou, V. & P. 347 ; 
miil SimioH V, Tuttiisall, 1 S. A G-. 
529; Jhjtduthr v. Cioshj^ 1 J. k 
L. 900. Wliero a part hast r made 
fiivoluus objtctions, and the \oiidor 
hiout^lit an aetioa for Hptiifie per- 
furmaiicey the purchaser was held to 
Tbe Wiiitlcnl in his to the bill 

to raise an entirely now ohjection ; 
Umj V, JUiitr, L. B. S Ey. 219. 
And nhou' juclginent in given f(tr 
hpf i ifio pf iforwanee of a contract for 
«ih‘j and an is directed in 

teims ivhdher the tendor 
i an nuilic a gofsd title, it means a 


good title according to the terms of 
the contract; hut if the vendor 
wishes to prevent objections which 
have been waived before the action 
from being renewed under the in- 
quiry, the point must be considered 
at the hearing and noticed in tho 
judgment; Ippaton v. Kklolm^ 6 
Oh. 436. 

{i) Sec and consider Feimll y. 
Loui Mkn, 18 Y. 505, 511, 515; 
CuikttY, Comnmmers oflforh^ 16 
W. E. 889. 

U) See Sug. 303, and dde infra. 
(/(} DmmjY, Eaneodj 6 Ch. 1 ; see 

p. 13, 
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is well /ouTulfil, enforee spocifle porferDianee at the Miit ef (>'!>■ _X. 
tlif' v<‘udnr. J-JJl'-. 

In a very rooent ease it has been deeded tliat a n'riuidlicm I!c<iui<.itli4i 
that tlio vendor sin (uld at his own expense ohtnin it jiidieial 
construction of an anihiguous will, on whieh his tilh* isefsi!!. 
founded, is anadmissihle ref^uisition ; if the coietnvtion is 
against the venilor he will have lo jiay the rosts (0. 

Wo have already considered (//() what evpiv sious will i’neli'HuN 
negative tho purchaser’s jirmi /dcii right to a marlifahle rijt u:i 
title : he will, hnwever, ho hound, not only hy (express stipu- 
lation, hut also hy a cloar notice of tho siato of tho title 
given to him before (sntering into tho agreement (//). 

But a purchaser, may, after tho ooiifraet, either expressly Mm !»> 
or impliedly, waive, either wholly or in part, his right 
(whether it be absolute or qualified) to a niarketahle tith', 
or to the usual ovidcnocs thereof. 

We have seen that a purchaser Js not hound hy his Punhawr iwi 
counsel’s approval of tho title ; hut that if emiiiwl waive a 
requisition or objection, tho purchaser, adopiing Ids opiidon 
and dealing with tho vendor on that view, cannot aftwwards n'M'tit. 
repudiate it(«). Where a purchaser, having taken several Elff'ctofae- 
objeetions, expresses himself willing to aeaq>t tlio title upon (luOjfU 
a specified ohjoctinn being removed, this waiver of the other 
objections is merely conditional ujwn tho removal of the 
spooifiod ohjiiction ; so that, if such objection ho not nuuovcd 
and an action ho commenced against him for speeifio per- 
formance, he is entitled to a general reference as to title (/>) ; 
and although tho objection taken hy the purchaser may not 
ho his true reason for refusing to complete tho purchase, tho 
Court, will not pry into his motives, hiit will simply deeido 

(/) IhU iud Ckqmm^ L« J. {p] IMitfgim v. S M, k 

Cli, 50 »), K 2^5 ; v. Mu'uhfh^ S Jiir. N, 

{m) p. 16^1 d B- ii3H; 0 Gif. 0iO, tli« 

{h) (kjiiine V, Fo^imki 0 Mt*r. 04 . mmit w very iundtHpititvly 

(fl) Jnii, p. 350, 
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whetker tke objection is tenable or not {q). Acceptance 
of tbe title, as abstracted, is no -waiyer of tbe purcbaser’s 
right to baye tbe abstract verified {i ) : nor will tbe Court 
imply a waiyer of any objection wHcb is not clearly raised 
by tbe contents of tbe abstract (s) : nor does a purobaser, by 
waiving bis right to an abstract, necessarily waive objections 
to tbe title wMeb are otherwise known to him (t) ; nor does 
acceptance of tbe titlo bind tbe purchaser, where tbe vendor 
conceals some material fact(M). Where a purchaser of a 
freehold and copyhold estate accepted the title, subject to the 
production of “a declaration of identity of lands mentioned 
in the deeds to those now sold,” this was held to he a waiver 
of his original right to have the tenure of a particular part 
distinguished p) ; and where a purchaser, in his answer to 
a suit for speeifio performance, admitted Ms belief that 
at the date of the contract the vendor had a title, this was 
treated as an admission of the fact, which he could not 
afterwards question (//). 

And waiver need not he expressed : it may he implied 
from cither letters or ifiero acts of the party. 

For instance, whore a purchaser who had been let into 
possession— hut which, as it was according to the contract, 
do(s not apjiear to he v<'ry material— and who had retained 
tbe abstract for a eonhdfiablo period without objection, and 
had altered and let the pi cmiaes, wrote a letter to Ms solicitor 
for tlie pmposo of its being communicated to the vendor, and 
therein e,\prcs‘'Cd liis “vexation at the delay wliich had 
happened about payment," and his gratification “at the 
libeiality and pationeo shown” to him, this was held to 

(//) Dtmni V. llmieocly G Cli. 1, 10, {/) Mhoftmn v. Ttmihujfon^ 3 Jur. 

{} ) hmtihhj v. ITnit, 2 3\L C. 21L 917. 

(^) llkclhn % % Ha. *17, (?f) JlotJges^ 33 B. 90. 

JML v. ktxidJ^ 1 T. & 0, 570; (.?) Daum v. Bimdnmn^ 3M. & 
Biutlaj v. Cxmin, IT B. 201; G. 53. 

Dmiimml v. 37 L. J. CL (y) Tbppsv, CkMj 3 Dr. 709, 
aso. 
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amoimt to an aflniimoii that tho title 0 pjirove(l f:j : and 

tho same dfcifeion wa*i ((aue to in a later wlita'c a pur- 

eliasiir took poFscB'^ion iiiuler thf* confraef, paid paif and j^mvo imA Iw^aiiil 

security for the rrsidue ot the purcha^»»-jjion«y, aiil nuai- 

gaged her interest under the (oiifwdu/), Ho ^Ui^re a ri,.ia nati- 

piireluiNer had heen in po^^Cisinu ol <1 p and had 

r(tainf‘d the ah^iaefc fur fue mouths without luakiiig any 

... . , , ^ n jiukiijgrfuiii- 

repiMtioTi as to titloj and tinn, %uule uudiV iintite hy the 

vendor to eonipldo i\illiiii fnmtum cli\^ imnly r«nuii:^d 
tho produdion ol tin* deids, ho luidfi* lhf‘ spuLil cir- 
ciimdancf^s, held to have tluxvhy luveptid the title as ab- 
stracted (//). 

The preparation of tho convey ance oaimot, in general, k Apimj^ilfi 
much relied on as evidence of waiver (0 : where, however, in 
the case of a lease, the lessee, without previously rcrjuiring a 
title to be shown, approved of a draft lea^e furnishe 1 by the 
lessor, and took possession under tho eontraef, he was held 
to have waived all objections to tlie title (f/) ; but tliis is not 
so where there has been a common midako (^). Whore a 
purchaser of a leasehold house, after^traiismissioa to him (d 
tho original lease, pre]»ared a draft assignnuaxt, and made 
various objections as to repairs and other mafbws, but did not 
recpiire the production of tlu^ b^hsor’s title, the Court seems to 
have coiisifhaeil that he had waived its pirdtidioii (/) : so, 
where rt?c]tui^itions on tho title were made ami answered, and 
tho purchaser sent to tho vendor tho draft eonvejimce without 
prejudice to th(3 rer|uisitions, it was held tliat the piirthaser, 
having taken no f>hjecti<m to tho vomlor^s rc^plies, and tho 
only iKgoliation ponding between the parties hoing as to the 
payment of tho purehaso-moiiGy, must be doomed to have 

p) (^f Amptiih ? Aw/, BBw, 150; Jlaricwjflr, 

I AW* 310 , But anil TI. A IC 510 * 

giiinli ViAtih V. Wdihn^ 40 L. J. ( 1 u (^/) V. Ihchmkm^ You. 1 ; 

0 ,J 9 . aiul HiO hiho^nm v. hmhl^ 4 1 ). M. & 

{«) lhlh\%Z^1, 0 005 

(h) hfjij w Wmhi^ 10 B* ‘230; {i) Jum^^ 3 (1t* D* 77y. 

fwC uhU, p* !H 9 . if) Uut V. Bimmmkf, 1 Dtj CK A 

p) Sec Sug. 315, dumwjh w B.W.kuiihv 7 Ha. WI. 

1). VOL. n K 
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accepted the title {g) ; subject, of course, to the requisitions 
being complied with, so far as the vendor, by his replies, had 
agreed to comply with them. It may be observed, however, 
that execution of the conveyance is by itself no waiver of a 
claim for compensation, where the purchase-money has been 
paid into Court (//). 

At any rate, where the purAaser prepares and tenders the 
draft conveyance, this cannot, as a general rule, amount to 
waiver of objections on the title, except conditionally upon 
the vendor’s acceding to the proposed form of conveyance (i). 

The fact of an intended lessee having advertised the pro- 
perty for sale, although not considered conclusive, was reKed 
on in a modern case, as one among other evidences of his 
having waived tho production of the lessor’s title (I) ; but, in 
general, no great importance as regards waiver can be fairly 
attached to the mere circumstance of the purchaser having 
attempted to resell the property; except that the actual or 
attempted resale of merely a jmfm of the estate, may, as 
between the original Vendor and purchaser, show that the 
latter did not consider such portion material to the enjoy- 
ment of tho residue (/). Where the purchaser has actually 
contracted to resell, or has published conditions with a view 
to a resale, the form of the contract or conditions may he 
material : as it may be fairly presumed that he can neither 
have intended on the one hand to insist as against the original 
vendor upon any ohjectiuns, which he may have guarded 
agaiust on the resale, nor on tho other hand to waive any to 
which tho title would then remain liable. If, under the sub- 
contract or conditions, the snb-purcliaser is to ho bound to take 
the title as it stands, this would, it is conceived, be strong 

{^) Smd V. Mudith, 8 Jur. N. S. (1) Himpmi v. 4 D, M. & G. 
087 . 665. 

(/i) V, Ttmam^ 32 W. R. {!) Seo KmitcMmll w Gruchr^ 1 

300. Mad, 170 ; 3 Mer. 121 ; Jones v. 

(i) luhij V. 1 Jur. N. S. Clifford^ 3 Cli. D. 779. 

200 . 
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evidenco that the original purchaser hod waiTcd all Im ohjVp- X. 
tions to the title. „ 

Possepsioii of the property hy the purtha'-fT h lari Fo^?4i%ieri: 
most frequently relied on as furnishing evidemi* of wiimr 
of ohjections to the title : its iinpt)ifau<‘«q howevi^r, 
depends upon the circumstances attcndhig hs anpi‘L^ifif)U 
and retoiitifui. • 

IrVhere the possc&hion is taken afliT the delhery of the tAeoaft^r 
ahstractj and not in pursuarict^ of any hpe<hil provision of the ukitwd. ^ 
eontraet, it is prml facie a waiver of all objections iippeariiig 
on the ahsiraot ; and it lies on the pmcliaser to rebut tliis 
presumption («). 

Tho strongest case against the purchaser is^ where lie Fi^rnhkpos-. 
forcibly, or without tho cmisent of thew'iidor, and ilihoul 
being authorized hy tho conliact so to do, taki'S poneRsion : 
forcibly taking possession was held in an early ea^o to 
amount to a wahc3r of an objeelion for want of title to an 
important part of tho estate (o), llioiigli eomponsailoii aj^peam 
to have been allowed. 

Possession, however, if taken in accordance with tho c'loar 
intention of the parties, as evidenced by the ternn^ or subject- or 
matler of the contract (p), or with tho coimit of tht^ 
vendor (#/), is not in itself, as a general lule, any waiver of 
the purchasers right to a good title, or of any pMmling 
negotiations upon the title: where, howeviT, the piinbaHT 
was, upon his own appli<‘ation, h^t into possession, this was 
held to bi‘ a waiver of an objection (rf:,, a right d spcding 


(m) IlmhjetY, Vmlu\ 12 V. 2), 27; 
(tiisn^ 15 Y. 591 ; Hinln 
T, Lard 2 Sw. 222, 229; 

IhifilMY. Jhllj 1 B. ;ri7 ; ikilt} v. 
Smmuh^ 5 Jur, N. B. 907. 

{h) Jiwoi V. 21 II 931; 

(rlm§ and MtHids 23 Cb. I). 

320, 


{()] Uidml^ ! V, 221. 

[p] lUxany* I Maf, I’ll; 

V. a UiiH. 17 1 , Ihitm 

■V. jLitnd iH iSfhud 7 lln. I). TOc, 

} iUdi^HUt \* hh , li \. Oi-q 
40 i , Jiid I mh i V. ihiJ h y, I Hw* i 00 ; 

V, 4 I), M, 4. (1. Olni, 


K IC 2 
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over tlie property) which appeared upon the face of the 
abstract delivered three months previously, hut which had 
not been made the subject of remark by the purchaser or his 
solicitor (r). It is material here to observe, first, that the 
purchaser’s general requisitions upon the title appear (s) to 
have been made prior to the apiolieation for possession ; and 
secondly, that the objection was of a permanent character, 
and not probably capable of rotnoval : the case may, perhaps, 
be held to show that the acceptance of possession amounts 
to an implied waiver of any known objection, which the pur- 
chaser knows, or may reasonably believe, cannot be removed ; 
or has not formed part of his previous requisitions upon the 
title (supposing any requisitions to have been ah’eady made). 
In a later case, the taking of possession, though held to be a 
waiver of all objections appearing on the abstract, did not 
preclude the purchaser from objecting to the title upon 
grounds which subsequently came to his knowledge aliunde [t ) ; 
so, also, it was hold to bo no waiver, where there was a serious 
misdeseiiption of the property, not discovered until after pos- 
session was taken («). 

r 

Where purchasers retained possession for two years, 
without requiring an abstract, which, according to the 
agreement, was to be paid for by themselves, if required, 
this was held to bo a wniver of Ibeir right to investigate the 
title (^), And where a purchaser has taken possession of, 
and enjoyed the subject-matter of, the contract, the Court 
will, as against him, make every presumption in favour of tlie 
validity of the contiact (//), 

The grant of a lease by the purchaser to a tenant in 
possession is equivalent to taking possession (s) : so is accept- 
ance of the keys of a house {a), 

(/) llmmll rJhouH^ 1 J. LW, 168. JHiUa v. Wooihjtar, 2 Jiir. N. S. 179. 
(q See M. 171. [\/) Pot of loncbu Aminmce ema^ 

[t] Ikan Y. BUnm, 21 B. 03L 6 B. M. k G. 40a, 

(//) Tmpmd v. MhmkSj 37 L. J, {:) Px p. Sukktham, 1 M. & A. 
Ch. 830, 055, 

(r) BMnht v. Xww, IH Jur 141 ; («) GucA ?. Homfiai/, 5 7. 823. 
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And, as it is nnt so usual to roqniro flio Ipssor’a title on tlio Clwp. N. 

grant of a Icaso as it is to roquiro tlio title on tlic piirflinsr of " ^ 

freeholds, smaller oircumstanoos may satisfy the Court that 
tho right has heon waived in the fijrmcr ease tlam would he 

/i? * j i * 1 I . Iiftitw of 

wifheient to iiifluee the f^amo r'onelnsioii in tlu* latter ; and fn.^hohh 

the same prineiplo would apparently apfdy to tlie ease of a 
purchase of leaseholds in cjisos not witliin the Vendor and 
Purchaser Act, 187 1, or tho Cfcnvoyandng Aet, 


Lastly, wo may remark tliat a ]iersonal nnderlaldiig hy iTultnnlietr 
tho vendor’s solicitor to do certain acts for clearing np the jlrfi'antlJ." 
title, will not ho enforced hy the Court under its summary 
jurisdiction (c). 


(3.) fo the general rights and IkhiUtm of a pimhmir hi Section 3. 

pomcwil (d). {(enerai 

Whore tho purchaser is already in possession as tenant at |«r(ha«in 
will tho purchase contract puts an end to tho t(‘nnney(f); 
and oven in the case of a purchaser tenant for a term 
of years, it has been said that tho relation of landlord mid 
tenant is di'tonuincd hy a oontraef hetween the imtiios for 
tho sale of tho estate (./'). But at Law a lease is not affeetod 
hy a eontraet whieh depends upon n good title being de- 
duced (g) ; and it is coneeived that where a purtdiaser, who 
is in possession as tenant, and entitled to rt^quiro a valid 
title, acts pending tho completion of tho purchase merely as 
ho might properly have done if tho tenauey were still suh- 
sisting, his possession will not ho dt'emed an aceoptanco of 
the title. 

It appears to bo cluar that a purchaser who is antliorisicd Purthwar 

. p,, .. , aiifkiriiwllc 

to enter into posseshioii of tho estute, may, to some exioiit, 

{b) Siwpmii V. St(M, 1 T)* M. k 0. 253, 

665 . (/) 

(i) hmt V. //«%//, 2 Hi. 38, (^) v. 1 M. I W. 605, 

{d) M mdt pout, Cii. XYIL 2. 761 ; Mt v. Jkifbfp 15 M. & W. 

{$) Mmek Y. Dmimii 10 V» 252, 001 ; Hug. 178, 
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}io is ill fa("t til!' owner. And it is coneeivtil tluif a Tiiirelmper 

m poFKes 4 oii may so ar^t m l<> ]u*et*liale from nlfi- — 

Biatoly rojaotiii}^^ tlio titla, lawsirily waiving 1ms 

liglit to liavo tho title jferfacted to tlm Ik**?! of t}a» vomit »r’s 
a1)iiify; and nlpo that a ilblliudion mu*?t goiiorally hommlB 
hotween acts affeafing rc^hitlfiitial or Imihliiig propoily and 
acts atlootiiig mm\ agricmllural land. 

i 

And wliero a purciuiMT, wlio lind leen long in | 1 ^^sses^i(^n Ki tmtiim of 
of tlio propin'ty, and liad faki'n frivolous olijeciions io ilio iuh-ifiNtlto 
title, r('fns(‘d to irndve any further expluuatioiia, and y‘ t 
retained possession, ho was htdd to have accepted the 
title {}>). 

An act which amounts to a waiver of tlio purcluisor's right WaUerofob- 
to reject a defoctivo title, is not necessarily a waiver of his ni'a of 
right to oomjwnsation for tho defect {q). psMatiiw. 

So, acts hy a purchaser in possession, which might other- Malifinitton 
wise have been oonddoreil as a waiver of ohjoctions to tho * 
title to a portion of tho estate, have been hold to bo modified 
by bis continuing to ask for the title (/•). 

A purehasor may (»>’), and as a matter of prudence should, riirrhwerw* 
doelino to take pos 8 e.><sion while tho title is in dispute, except 
undiT a sjieeiiil agreement: for, if ho take possession and 
then reiiH't the title, he may be ejoeted by tbe vendor (/) ; «atwu f^r 
and cammt ut l^iw claim m\j allowunco for improvements or 
repairs ; iwtr will J'l(].ulty afford bim any relief unless there 
has heeu fraud on the part, of the vendor (a). Idpon taking 

( p) I fall V, Ltictr^ 3 T. i 0. 1%, tlitf taliiiiK of aii 

(q) Vahru^t Y. itoikid^ 1 Y. Ill ; uf pnit p'rfomaE(.o al tlwt eowtratjt, 

Jlwjhh T. 3 1), F. il J. 307, po^t^ p. 1133. 

3Uf, The clt ik of t1i<t noli- (d hrithhif^ v. Shakif, 2 Hw. 223. 

citot ban no iinpliot! autliority to (I) Aiwltkoum’f’taaiitiwilliimcnmt 

biutl ilio client to aEow fosnptntja' toanaeknnwM^nintof tlioveailoFs 
iicm ; Mintii r, Bmui) 1 J. kW. tltb; Iht v. JUuIoh^ 16 Q. B. 807. 

IQn, * (^f) Bug, 317; ?, JFunk^ 

(/) Sa 1 Mad, 170 ; KmkUfiU v. uwih^ 2 Bw. 365. 

3 Mer. 124. And wt? m to 
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poMf'fsifin. !»' Iirponips, in tho absonce of any special agrec- 
}W‘ut(f'i. af will to tlio wndor, altliougli there is a 
Ftipaliitiiiii for payment of interefat until completion (//) ; and 
tlio right of tho vendor to xeeovor possession by ejectment 
vull bf- hiibji cl to tho 7th section of li it 4 Will. IV. c. 27 (z). 
When a jnrcliaser in possession under tho contract is advised 
to ro'ciud tho contract, and assert a paramount title to the 
property, he is not bound to ^ve up possession before assert- 
ing such paramount title by making a formal entry (u). 

If tbo contract ho rescinded in Equity, oven on tho ground 
of fraud in the purcliaser (Z^), the Court will, in general, 
direit an albovaiieo to be made to tho pnr(‘hasor for sub- 
stantial iiuprovenuntii and repairs (c) : this allowance, how- 
ever, when tlie sale is set aside at the suit of the purchaser, 
will noi extend to imi)rovemcnts, or oven repairs— exeoid 
such as are essential to tho preservation of the property (il) 
—made subsequently to tho discovery of tlm matter on 
which ho grounds his rigid to relief; nor to a greater extent 
than is spcciHonlly asked for (c). 

• 

On tlio other hand, it lias hoen decided, that, where the 
title proves defectlvo, an action for use and occupation will 
not lie against tlio purchaser for the time during which ho 
lias ill possession under the contract (/) : but if, after 
the ('tiutraet is clearly ahandoiied, ho retain possession, ho 
will h liable in respect of such suhsequont occupation (y). 


(^) Y. Mnvjfiir, 0 B. k 

[>i) ihk V. Cdjh f'hn, n (b cbP, 112; 
!h< V, Ckiiwhfihfznf^ ft M. k W. U ; 

V. I B. k 0, i|S ; Dm 

?, LaD 11 fb,, U Q.B, 7%; /K 
a Mna. k (b 271 (<aso of 
c ti li niui } i A s 1 0 Tft Ihit will ditc r- 
mini' ih fewuHy, seo 4 Jam. Conv, 
4fl6; tliti ttimiwy at will Ih d^ter- 
hhikU hj a more rwinJou witlioat 
liiiydTOwmd for pwesHioa; Markmj 
V. Me, U) L R. 0. h, 149. 

{:} !im V. /fcVI, 4 Man. k 0. 30; 
fmt(\ p, 442. 


(it) v. Dp. of DxeUr, $ 

Ha, 2 b]. 

{^>) DvnoiuH Y. liking Jac. 10a; 
NamiY. Cifiddon, 4 Ha. 104. 

(<) Siig’. 254 . 

(d) Dml 

(f) See Edwards v. IPZemj, 2 Sw. 

287. 

(/} Wmkrhitom v. Ingham, 7 
Q. B. 611 ; Kirtknd r. DoumeU, 2 
Taim. 145 ; Seuion v. Booth, 4 A. & 

E. 528. 

y) Howard y.^Shaw, 8 M. «& W. 
li8;.Uw%v. 10 1 E. 0. L. 
140. 
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Where a pnrrha'icr rotaiiied [inssesaitiu for ciirlit years, witli- 
out payment, and ivfuM'd either to aecept tlu; vendor's 
dtdcctivo title, or to abandon tlie agreement, and upon a 
hill being filed by the vendor, and the niasvti'r reporting 
against tlio title, still refused to aeci'pl it, h(‘ v.ns ordf’red 
to account for tho rents and protits and to pay the eiwts 
of the suit (/i). 

# 

Where 0., a sub-pnrehaser from B., entered into pOB‘os- rimliuscr 

sion, and then, pending a suit for specific ]i(Tfonnnnee by B. 11^ 

against A. (tbo original vendor), was induced by A. to give 

up possession under a mistake of facts, it was held that, 

, , . , tit'", 

upon a decreo being mado for specific penonnanco of the 

contract between A. and B., and a eonvoyanco being pxe0ntt4 

by A., 0. could maintain nso and occupation for fho timo 

during wliicb ho had heen out of possession (/) ; hut it 

appears to have heen suhscqucntly held in tho same ease, 

that although tho equitable owner might maintain uso and 

occupation under tho ciroumstancos, yet such action Wfiuld 

not lie against tho vendor, liocauso tho relation of landlord 

and tenant was never contemplated bstwoon tho parties (ij. 

Where a contract was rescinded upon the ground of fraud Lia^iility nf 
in the purchiisor, the bitter was eompidled to reinstate a at 

private bouse which he had convcrtc4 into a shop (/) : the 
/rml is not noticed by Lord St. Leonards, in stating tho 
case («i) ; and if, as may tliereforo bo supposed to be his 
opinion, this was not the ground of tho decision, tho decision 
seems to he an authority for this very roasonahlo proposition, 
riz. : that alterations by tho purchaser, although not in them- 
selves a waiver of title, will yet deprive liim nf the aid of a 
Court of Eipiity in rescinding tho contract, if they arc such 
as change tho nature or character of tho property, and do not 

(Ji) King Y, Kmg^ 1 M. & K* 412; (1) tk C18; Ttw v* 13 M, 

Mope V. Ihpti 22 B. 361 k W. 12 ; Turnfr y. i\mmuh 

(i) IMl V. Tmiglm, 6 Pr. 157; Kx. 662. 
imd HOC WmkrhUom w 7 (^) Jhnmm v. Knikt^ dtw. 106. 

Q, B. 617. (w) Bug. 254, 255. 
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nf ^illt I p! ; inf no mioIi rlyii oxi.sf^ wlicrn tlm ooiitninf n 
Yf'i! on i;io xnHaual tjf illo^odily / yi ; or w!a m tlr- |nmiu.^or 
k liy Lji.w iVoru liol4hi]r an inloront in mi! 

nMato n • ; or v,!a'r.* Iin ImihnU uiand tho n,fiilratd (4. A 
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tlin lilWlfie i/), 

Whnro dm Yeiulor of an e4iife ermlrado«l io be sold exe- 
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die pimma^'er ly tie- mort'.mgee, \dio <lid not iiiffii\iv with 
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money as [i!o\ idd iy tile e aifrnet, Imt t y?nf nally (on grounds 


wliieli w* n* 

nli’1'1;. 

fed ‘'Uffleh'llt 

• !<■]• 

1 t")i tJi' 

■* fidf‘j i! ' 

\\:n 

i !k'll 

dinl 

die pi; 

sreh O'O 

h el a ?! 

HIM 

1 fV 

* I 

4u!e /mf the 


men 

ith mud' 

e mid 

infeo d, wiili 

•l| !1, 

VOi 


' Miforisd 

amtinsi 

die 

limlyugei 

!f l-et'uv 

'■’■■‘I 

-hlioii ; 

die pnrdi 

UM‘ 

!• has 



V 

0 ^ i ’i. ils. 


s, 

tU.ii 

». infill* litiu; 

' V, 

e 1 

/ If- H \ „ 

1/ 

;i tn h 1, 

S o;. 


i V 

'. S,tl. I:|.. 

lisa 



f fh u ^ 

( i . 

Tf m \i); 

M’- 

hil> ' 

0 S 

_j‘ I'-j Lj 

V. 

at y. 

ih 

>>ni t 

0 ' mo m 

r rn 






Hili r, 

11/0 

S IIJ 

.Ji a'-i. , 


Oo.. 


Oeee, V Ih,- C? 

. H. 

u if 

, 1 le. , 



ro. 






'/ 

1/ /O' 


M. J II a 






'.kit. 

Hf *; 

r ' 

u J/ 

'Y / i:i. 

trm 

ael 

1 1* 

Pvr'iH’^m V, 

IlunimnL 

;u; 

/ V \ 

. hi'' U 

, \:i\. I’JU; 

L. It 

.i I! 

.L 

I. 



T’>}fn.i \ 0 

1 je ,j' 



// - 


ajoow, III 

If. 

L. V. 

v7 

! ,n\fj \ 

0 . ,o.e 


uTi. 







e n SS, 



AIi.STl;A('T AXIt ri;!;i'AiiVlIOX n!' (i)NVr.YAX( n. 


m 

rwdlil, flip I'K-r will Irivo a lii u f ic in'r r | 'ii'1 •(' X. 

liy liiiii njirm wluiii.'vcr inli'i'c-t tlu' luiKliii'ri* luiiy III 

ilio firoperf j (.r/. 


(4.) Veiifhp in jm^snslon^ lij nflfriinj i 

(wtmvi* ill 

I Si 51, l-y 

Jil* 

Any alter, 'illoii of tlio Hul)j<M‘i«matf«'r of ih‘ o.miiMi f Ly fb* v 
wilder, in any partieiilar not mlmit of oouipMi .i- 

tiori orreiiislatceiiHit, astli<M‘uUin^M4 oniamontallimlioiM <-r 

r5t> !ty 

other trees, will entitle the purchaser to abandon the eoiitnel. oidnrWiy 
The foiling of ordinary timber by the veiidt^r pending tin* 
completion of the eontraei- may be a, matter ffsr eoiiipen- 
sation (z) : ami, m we have already seen, a vemdor may, 
in duo ('ourso of husbandry, (nt efjppici* wood and get in 
crops, but in sueh a ease the net profits will belong to the 
purchaser {n). 

And ill a ease between Tcndor and pun^hasor the (!sairt, it f'Vllmi(iwia- 
is conceived, would consldt^r whethef tho tnw dchtrcycil Uijito. 
were in fact, or might reahonably bo considfavd, oniamimtal; 
and would not--a8 in between tenant for life iiikI 
reniaindermeii— regard as ormuucnlal only trees which wite 
planted or left for ornament (/;)* 

Wo (f) have already considered the rclatiro rights of tho Alit'‘wfk!wb 
Vendor and pnrchaBcr in tho »owral events of the e.dattm"44iiv'r 
inerffasing or diminlshiog in value, or of the failure of the 
consideration for, or subject-matter of, the contract, litdorc 
conveyance. 


(i) Aki'inmn h'mmn'bw WUhm^ 
4 Cli. 107, 

(//} Mnfjtmik V, }]illuin - 

hm. 

{:) 8. e. 

(?/) I\mk V. tVir 1*^(1 1 (^n, 27 S, 

t«nl iH(ii uiiifi p. 2H0. 

(5) Hce v. ; 


V. 0 1 1 a. I ; HA'sht' 

V. ihMpfUhm^ St B, 51 U An tkt 
meiMiroijf vcuditr 

liHH i4lt<*rt‘d ih^ rr(4|M'Ttj, luitl tht3 
jsttndiUM't htill himIch .spuUu* |H‘r- 
m* h'nhl v, ,11 L. 

T. 125. 

(i) Aatl, {K 2SI ii Uq. 
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r ,/^W h, 

Ti H ’H tbi' fa!^'lt < \ v>f i i\}: tlMdiuii ^\fj, 
hru^!' I?? th* 'Fsfp* u|mu ]u 1~ !tj ili ^ j.Pini'itfi. 
h! Ill* uii'Ii 1 / *1 111 / / , if i'-^ in « n» * f, [ i n'A^ <1, th it iLo |;!o« 
inoi^ri^Iuli n i, lln nm Md of t!i<' o\\ini-% iiJiaf 1% 

nil ps^'fiis Imin/ nuy a!tlifi:/]i not in |!f,wtc. 

h ] atvl oMKj/i^ rM, Mih r upon any Hinl -'i V’fpi lor fin* 
|»ui|«»aof lailin/ T'iiiv M nnd oilnr ^inJlir ptiiiiOM^s ^piri- 
finl in iln- AHi nuiil tiny hw* yM or dqioqftfl 
puiilri f-irojn\ n j nipinidiMi foi • ojiio If, Inmovtr, 
Infoio tl]« muAiul of j ni-lm^O'-niuiny nr roriipi ii«ation lias 
l«i< II lit If niiluMl liy ajrn tirif nt, {n^in<l, or a vonliit, thoy aro 
ill nl tin/, thy mv . twIiImI f > ilo «,o, upon maliii/ 
^iif II ilopo.if aii'l !n\in/ Fudi 1‘ *ti>l ly way of hh iirity as aro 
ill lla* mi lion ui tho S tV !l Viit e. 18, an r«- 
uiillj liioil’dlfd lyfho didli Mition of l!io :!0 it dl Viet 
i\ liT (/a Tlio ’laliwtioa f., Lo mat* by tlio fiurroyor 
apponifid iimli r tin* )ao\ Non-, of tin *o Arts is to iiu-lmlo tlm 
iimoimi of all dnmn^o and injury, H) far as eapablo of 
oHtimaflon 6/) ; and fbo soniiily mu^f bo for tlie viiliio of ali 
tlio land fompuMMi in llr? nofba of puribaso givoii by the 
proimt rs nmlor llu* ISIh mh <ion, altlmn/li tlir‘p!opivHHl cntiy 
bo upon only a ]ri!| of oj^li Imd i/m ; and dioiild bo in tlio 
virytfTOsof IhoS^ dot* ; andii tin* bund first /ivm bo 


y sHu'n' 
i* h ) s iuf , h \ h h , 
;i ii 1 A 

f 1 llif III t',ii \ i\> ti sisifli I tiu , 

oit, n t • o fii'« 0 < ] lO I : ^ - 

siK j f Y r I « lO 'j f i th 

I iHinUti Instil ^ ^ -nU U > t 

|}'ilu4( )im I o il ! H « 

li »f 'i5 4“ ,n f' I," n I 

J‘I, n«*i .iOIm toUi 1l;f suh^i^ a t 
t!i<^ m\ U? tU f kHii/ liM' tu 

muiimi if «H in/ riMlj" n 
f' I sb t /' V ^ i 

/ ^ , .Mt II >1 A^u Hlatit 

iHosi'U, Wf / :• V r MoJOj'r.fij 


^ , I Id l*‘-‘ As tu tl!f< 
|n;n i; ! r.| i ut * b iLi iim»)tiiit tf 
A|i M i, f/* aktfil m i 
ktinl u H IhiuM, a. (n, 

iUh I? 1/ 

i ^ il V f iJk M. jfi. 

- ^ V A. S /M , 2 I)< 

if AS n, // ./u^; 1^. 3 

^ a: ir. jL 

^ , H)r tl IH. 

U; / '•’ V 0 A", iL (h , 2 Pli. 

/ u'y^ro u 0 A. IL (%,, 1 ih 
iS IM], U)iiiH\ A £ M (b,| 
M Ml "is ; I ihi \ I/. If, IL Ofl,, 1(1 

‘Fui K loll TW |»i‘yUHio!u ai til 



AiMiaci \Nii iinjainiioN or (o^vm 5(ifl 

iiif iiikil ui iiMdliUf lit, a uu\ li ‘•ul tiliilMl fur ‘p 

• , . , " * . . Sm f I 

it 7,1. illicit t!i» i*M lit Maftiii*, n«# pni*r a -tiu tu Ilia 
« I tin* iiifkutioii of !lh> liOiiiii }'* pfi umI uinlfr 
ill** nf ilia Liin!-^ rUii^, 4 (‘niHulklilPtii Alt 

aji|H an hi Iiave 1) « ii isot ^ an f/* ; lul iPfH, Ij Him 10 L ill 

Yi7. 4. ‘jij, til? ( akjHUj .u< IniaMi to ;^!\i niij 

jniity iiitt i< 4i 4 in, or i litiiL 4 to 11 uni otnu \ , tin lank in 
ijimtioii, jaol iiol f oio* ssiiii}^^ intiiM cutiyol liio iMiopaiiy, 

Ji ill 111 h!i ih\4 iiolict (4 iliku iuOufloii jn appl} to 
ilk IkiniolTml 1 itlioaj^poiiiiiiuiit ofaniiu}^! hiu1i 

a lioiko, Isino^v i,4tH oiot aimaiui to uciaiiiut t Ikiidiii^^ilii m 
to take tlio |iropeit}n>4j* Tlio oufrj and iniyljo 

made at any time Ijeforo the expiration of the period aliened 
for compulsory punhaso (e). Wher(‘ a company law eriterril, 
under section W, hefmo tho expuution of sudi peiiod, they 
may (oiitinuf* to hold the land afhmiirdHi p}; and a company 
which dtiring hmk ptniod hm given a nufice to tivaf may 
enter afti r it hm e\idnd (q); lut an entry Mihnf'fjucnl to (ho 
recent Ktatuto cannot ho mado upon a previous vaiiialioii 
under the Lands Ulaiis^^s Act h ) : m^r are the company jus- 
tifi(d in piocmling umht tho <Sdth mt«on ot that AcLnnh’si 
tliae is an iiigent ncK-dty for immediate entry on tho 
hiiid(\); and if tiny avail Hums Ives of lluor pivviis limit r 
tldn and the lollovviag Hdions, iluy cauiiol ako enforce 
speulic perfoimanco of an ufjiuhiuti previously intiiul into 

Wieth'^tellh li o 1« t II i.atUul (^/ (/ pin U 0. X, 

l»v » of p) ul Ji tX JI \ f U 7 , w U (u, 17 B, HIU; imd hc# 
llu juitiM dilUr, SM3 i^aiUitlly tm the wtUun, Tnninn 
ii I V. liinimi H ( J , iJ Olo M m i ( fUhU/if 0 A|i, C «i 
li J. 'tvhuli liually iIhuIa tlwt^ %hffWr 

Op U ih }/ \ S I L 4 * , 1 *.1 w U‘d ili« nihui} mn Ui! (um|)ktiU 

ji, ‘Williiii the iiosudud puirtl, iffi 

\ji U iii 4 U\ Ju 4f , i uiii^ uudu tlu’, wHinu h Pwiuliit 

II 0 blL am tma witlnii ir, m«l tlaii Oie 

(w) 1*1101 to \h Hum Ad, th (uaijMiij may h mmu ii|Hm litt land 
itpijointiiu iitu 4 Ml^ilUtuu junhiis, uiitl t lie junkm;^' fd iiitiriiilway 
{h) a I a i m' \. (in ^hin lun J ( ifm* i tiu i xpiwtKm cf the |h i«Ki 
mdif , m 1I«|. bJ, [i] luU V. iiiiuanuiii It, C#., & 

(o) Wmsiij V, A. 21 It. tu, lo Kq irO, 

Q. :> \k * (v) X i\ Bui Ku II iitjw tt, a 

{p) Hm X. X M. f'ci , 10 Q. B IL (0., I M. -A U. uH. 
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tli,i K. I-, j,.; I it. a* of a nof^o to 

to if Mi'i MiJjy j.if M *4 ni !ih*l r t!i«‘ Mih soHioii 
I' :a!»h '] JO un aoOid airani! hy th'* <'>m|aiiy of tlM^ir riglits 
IliO {otifiOM. It H that if ilio euiiipaiij, 

liioiiig uiIoohI iiilo (I liiioling e'‘a»tnid for llio jmreliaso of 
hirl, afhwarJj pnl in fou'M lliPir i‘<»tii|»u!>)ry |Jow(-w witli 
io llio oiiko latul, ilia ItauluwniT may, at liis ojitioiij 
fitior oiifoo 0 nllow ilii* prkv lit* dtti^r- 

I'ahiMlliy r jury or liy ailotration, m itt may dtiiii iiifot to 
liH ftdvanlago'. Tin* hi!«o, appiit.Alt to tit* opralioii of this 
t*\f* fid aho to stroani.-^ takon hy a Waterworks tJoiii- 
1 ‘Ojy (e': itsaho It) gi\ois under varioiHotluTAeis 

^^hh li i!itoi[oialt‘ the I/uak tlufH I Vuvilidatioii Aid (j u 


Theflojiodt isfort^ruahi a^onirity for the porforniaiice of 
IIh* IhhmI, iiimI k to 1 o applied umltr iho fliroi’tioii rjf the ( Vurt 
of r!ian< try p/ ); and it ^\lll not goiaTidU he paid to the com- 
pany without uotico to lilt lamlowntr, although the purchase 
may luut hofii comphltd hy agrf'cmtnt^ and the pimhaso- 
inouty paidw); raid ho tutillcd to Jiis codri of appear- 
aimot/// : )m‘ do« i notjlioatvcr, stem to have any lieu upon 
it for hh; co^tn paynhio hy tim pomiotowf:; : iior can ho 
oppoiM ilH repayment to the eontpanyjif ho have repudiated 


it, if It / 1 \ i' /, ‘i a. 

k n re 

•n !■' \ » ir, < , i' i 

i tn ^ \ * < f !> fit' \ 

ri r i! ' ' ' V. ' ^ '■ o 

h r h ♦ 

f N I w 'hU' ) Mi-ifllt r I u 
(> ‘'7 If tP 1 1 3 .liH in 1 1’ 

f;i 1 -1 in 1 1 \ r, tl 1 r iu>A 

ptf ;‘M t iJ |i f J' fiOJU'iit i ‘i! t f 

luui iMtn|uiu , /O 

/ 'r<, n Ti \) 1 <’U 

!lj« H,it i'f l!i. <)»;(«' a 
ill * < hm* n n 1 , tP .<1 1 li' i* 

lio/. DiilO lllsSiV n SU 5 il ‘Itt -iiiJjSlJ 'Jin 

ill i I' n, It. > f iSH f, O, ) 
r. 7 . - i ^ li ' ti /, m , 

*5’s In 1 1 Oh. 

. I ^ II I' u 0 i 


I -I Tn. in 11 h' 

t.i flu jri)fr uf fh 
AxU Miff '» ! I , / Mil, i ,f 
it < > ' L T. 7 ..*1 ; ainl flu* 

I I * 1 1 ?n ;A lin'u/ in Ijif 

i II P'i, <1) l ] nninit I hj, list |iM- 
v\ Os 'lilff . ,n 1 of iIhj 

f,4i'‘]| nj if ijit i liillludls of tLt* 

I Mi h J s M\ 11 fu,, S 
L 'in/i7. Il tljiMi|ipliiiithm Ls liot 

III I if uic.ii ui »ii) \i ji'^ «fur uia- 
o) tiu) Ik t luH I mipuiy 5 stn lit* ijisiy 
h .%M 1 ttilli , / . /i. X. 4 * j; ix 
o , V) 'r. 4 '^, 

If >iv i r p, 2 P!i. 772 ; 

u t , !u 'A« V, r. A* 1 , fJ/fim M. fi/., 

I I W U, t)' *Kt, 

i^i,kUnm,n%, 772 . 
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llio ui wWi^li ih‘ ou;iuul , mvhimI a X. 

[>ari (//). Tlti^ fit!i4 P. 11^1 Pirtli-’ a - - — — 

oi^irlg4<|f» /)ii IIm* IutkPm/o; th^ prai:ij‘l<‘ tliaf, urnu 
fulfilment c>f the e«j|jiliii<m el ile* bmi«b Ibe romn^ter'- ate 
f^iififlwl til imymmit out willioiif any tltdir-imn o i, 

ft lias been lii'liltlmt tbe limbing ef a peniunmif iiiit!U‘l Kuiry, wkt 
Oiroiigli llie sfsil wiiltouf <lislurbing llie hurfm 1*^ i an mitry 
iipm! fir user of the liml \uihiu t!ie*"-othMil!oii of the iiimls 
^ml^olidatiell Acl(*/); mi abu I^. tlir^aihg an imli 
oTor the haul h). Jlmiitg waggein, rails, on the haah 
with the eonHont of the tenaidj luw been ImM to bo no 
entry (/) : but if perinanent injury in done, though the milry 
is with the teimntV eoimenh yet the owner may obtain an 
iiijimefion (//). Whore the entry wan merely for surrey iiig 
and setting out the linOj and the eompauy w-re no longer in 
{H)ssessioB, the (]ourt refused an injuiietiou l/i). 

Wliore the land is in mortgage, the deposit and bond should Wlim* Uiiil m 
bo stiflhieiit to miver ail elaims wliieh the mortgagee may bn * 

entitled to cmfoirc^; and in one ease where the eumpany hml gi4,ta!ih«r<!f” 
nolieo that land was subject to a mortgage, not payable till a 
future day, and paid tlie ])ureliaso-monoy into ('«mrt upun tluj 
ordinary vfiluatloii to the credit of the mortgagor, without 
eommuiiieating with the mortgagee, tliey w'ere redraimai 
from |iioi*et'dmg witli iheir worl^ though not from retaining 
posbeBdoii of the laiidul: so W’hero ef|nitablo nmrfgagees 


{p !b iUAs^M &ii. :r^7. 

{h) JltaiiP V. /. 0. (I, m Ji. hhf I 
Vk :iOL 

lO ilf XttUh A hh,mi !(, fk, a 
(ii. 

(fl) fi T, Mt(ut h. iiu 4 Alt f 

ekmi IL («,, 1 Ki. ?U; aiin 
mf'iiiH geiiemlly iiio % illiiii tlu' .Si < tittti 
■wliite tlii're in < portT Us tako 
tlim; l!iii\.M. li tk, 21 i1i. IK 
143, 147, 

(t) Pmhn V. Mkdicuii JL (kf 
I li, J» 35i. 


t/l »y,!iAhh V, 40 uf 

1 Dr. 1. 

[fl] Juihhumj 4‘ 

Ii. D? , 10 Ir. Ktj It, 00 , 

(//) FwIh V. U i/^s iV. 4 . iO Ohf 

5 lln. im, 

ihiU U, A/., U IK 208; but 
]yuham\.M. WJLtk, % fkAUit 
H. SAi, wbera m aiffitnilty 
tobrur biH3ii fUt t»i tiie jurwiie- 
tio« tu rewlwiii tbe cemrany foaa, 
kut‘uiiig jKMMiMiya, 
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MAHLIh LIJWUN' I^LLIVLUY Of 

Ur I- !i *, i IV 'I ujh I; 4i<‘' '•! t!r‘ iiifirJiv to 

d’^uu:' ilhl L i:*' ] iH in h nu4 tL“ >ii‘ 

K-jl ;< ,i \duhA M! !r‘i' <.f \slhii wtiidn^^m fbir it 

u. s !i’!l tliui U'v in ivd w-iv !r<nii(l; uiul iktf, in 
dj C;jl‘ ';f ;ayijiM»t,lky wir? niilln! 

.'.iai li'.j ! r fiMU'riiV! 1 !?iii‘l i^nipinv »1 in 

Ihrii ‘ nihj 

• 

liui uka** u |ir?i«'n daiirs^ nnkt a iillf^ ukig^fliiT sak^ivo 
fi) liiaf of !lsi» uitli uknn ilin a*mi|»n!iy iiavo run- 

ii'aiivi, Iviuiiy ui!! iiot iisftifav, at hh milj to rastmii tlio 
4 aifi|tiiiy firriu ntjinu.Ming uaftas/j: in mh ii winn tliO 
akn' »’ duiLi nd niM } ring mi naiku of or ojeik 

nan!. 

Any uiifiil «ii!iy !>y fI;o pv-ino{an> uitliont «'oiiMnt awl 
l^'-ioro |(firni-id or k[ 0 ‘ll, In niiid''* ilio of a 10/, 

pMiul^y: rnalda U'' nikn «i‘ afi‘t foimdioii in 

Hitli pnja’djA ruaVi*! tiiom lialk lo n pmialty of 2o/, /w 
//fr/ouaj: but t!ui pmabi. ^ noj iiuiintd by an entry 
iiltfr 1 ‘ujinMd or nm«b' to or in buoiir of parties 

v, bo u« l» lu v4 n* b'S but wra na-fj aoluiilly imtiilod [0}, 
In ( i4 an unlawful v-fusu! l»y tlii* Imubnvaws cf oivu- 
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N S r*-\ I < V. / ^ /M , 1 Inn r ' H^.dtlun <in rti«‘ com- 

,lur N H. J na t.M dl in th* and^Uiicn of tlie 

I'O h sa //..' ' ( $ 4/ - liuii}, ulnio tlo* tiitry 

< iV , hM A w. n , oii l v<uM lii hirtilm, luHtutde v. 

Jii '( VO )i L L, L i ., . ii f /, 22i!i. 1). 2*); Rep. 

it. 
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to lustniiii from ontoria^ ( //). Whf'roa o »nip.i!iv, 
a |iuro!rNo a;*ivo<l with tho lamlowiior llaif, if llay,4iMuH 
rofjiiiro any aiWitioiial Iniai for tlsc* purprmo*; ot ilnir raihrar, 
it filiouR be m»M to tliom ai a stated prino it wiu lioM i!i<ii 
they '^vore autlior!74‘«l inaler ilie aa^rooiund to puielia'^^o 
acMitioiial land at any iioa* within tlio Hfatutniy pmioil for 
the eoTiipletion of the works, altliougli thoir coTiipuhorj powi rs 
had ospiretl bi). , 


Iimitf'ii fnr 
worl^ liiw 

l'Xp30‘j!. 


Whorc‘ a milwaj company, niior oonipuhory |vAVor'^ of Wholttr 
tlioir original Art had oxpired, ohiainod auditor Art uutlio- Ir. 
riziiig additioiaii works, it was hold that a iiulioo to tii'al, 
givoii niidiT Iho fornior Act, was not availablo for tin* taking 
of land pihject to the oompiiLsory powi^rs of both Aots^r), 

Blit the dooision in this <'/iso was mainly rested on tlio 
ground, that there was no ovident^o that the land proponed 
to be taken was required for any speeifa* purpose autiiorixed 
by th«‘ former Aei In the recent (‘aso of Tnwhn mul Nmih 
Demn Itmhmu (hapanf/Y, Lmmiore («), the laf«‘ Earl IkirnH, 
in hia speech on ^(wiiigtlie judgiuftnt of tin* JlouHoof Lords, 
raaclo the following observationH {f) oti the caso above refiTO^l 
to:-— “Were such a ease now to arise, I shoulil bo disposed to 
think, as I was disposed to think in AM/o/aon/ v. }!mih Ar/e- 
fhm liHilmvj that if nothing more was done, and 

the eompaiiy have slc‘pl upon their rights, and ecdainlyif 
the delay eaimof be explained, th(‘y Khould be held to bo 
«li«ibleil from going on with any eoinpubory jmrehase, and 
in fcueh a ease the landowner should, as I think, be held to bo 
(IiHiibletl nbo. Both parties have been content to hi tlie time 
rim out. There is no re! irfnrfHlir% no elmnge of the afaiiis 
(pw arie^ iiolhiug wliu'li ri'quires to be undone. The whole 
matter has Inieii a project merely ; and as a project It has 


{p) (hdithiihjh e. )!uHch. if lUfm, 
IL fV,, 3 ¥. k (\ 7SI; v, 
O'* X IL IK 3 N. li loa see; and 
Re 177, 196. 

{q) V. Jl- IL fV., 3 Cli, 

n. VOL. 1. 


m. 

(r) Miflmmfi V. X. L M. , 51 

L% a7i). 

(q 0 Ap|>. 4H(), 

;/) (ki p. 180 . 
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Lit n iiii rail- 
way f*‘r 

|4ir- 

I'luw , 


tm la i!a* lofora <lif‘ lloiiso of Ii)r(l% 

llir fciiijaiiy kalj a tVw days laiWi* the expiration of the 
ptiiiiil af Umifed for tlu^ir exercise of compulsory 

pfArow of piirdmse, served on a lanch)wnor a notice to treat 
for pait of hk lamL No agreement was eomo to hcdweeii the 
parties, nor was flio compensation assessed, nothing more 
was clone until thirtc'cn days before the expiration of the 
p^'riod of five years preft(Tihf<l for the coiiipletion of the 
railway^ when the company, having complied with the 
refiiiironiuiis of scid of the lnwh Clanses Act, entered 
imd ]m^ce(Mlcd to make tiie railway, in spite of the protest 
and resi^damo of the landowner. If w^as doeided that, 
whetlior or no! tlc^ railway tould have hi^n (*o!iiplfd(‘d within 
the remaining ihh teen days of flu* period of tive years, the 
ciilry W'UH lawful, and that tlie eompaiiy eonld not bo re- 
striumA by injundion, but were entitled to remain and 
compkde tlm wtuks after tlii^ expiration of tht^ live years, 

A coiiipfiny wliieli lias duly entered under the 85tli scethm 
caiuioi ejcclifl by the huidowm^r at the expiration of the 
tiim^ limited by the ^pcH^hd Act for the oxitoso of their 
eonipul»<ay powers, althmjgh iho amount of piirclmse-money 
Xf fiiiiiii uiuiscertamed, and the land be no! ctoiiveyed (^/) : it 
in for 1)40 landowner to lulo tln^ initiative iiiidt'r Ik) (/8tli 
HIM tion III ordi r to fuui flu* amount {iHertiiiiii*d U 

Tiioffwnm ol loci o>f wLuh a Ldluaynompuiiy has taleii 
po^M don, wlethi 1 * nndm !he>dt!i sHtmn nr ly agnmiuiil, 
ha^ li liui np'-u tic* hm 1 U i lib unj ild paithaa* and uuii- 
ptaiMiliou iiuauyu wlrnh du ('ouu will nikiio by *aile, 
mm though lie* raiiw.i\ i^.anriliy made niidi nady ior 
tndlieiv ; and the I'.nt of a diposil and bond ki\iiig been 
made ami gi^n under the slth Mdion dues not prejudice 

0/1 lin %\ A* X , Ih Q. R ALX (X lai 
Coe, iind^nis, itti< ^ /,j /(/ n/ //. t li 'ioilinlida li fk, 

(Vi, my B Wi, R cli 710 . iruih \. rm 11. i 

M, Utf , Ihil, R aiO. R|. UiA; awl s?i Jihju(d\. Jftni/’- 

{.<) V. hkihudi H* C katJL (t*,, «'i3 ill, J). «57L 
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Ills lien for tlio oxoosh of thc‘ pureliaso ami (‘(iiiipeiisiitkm 
* moiiep over the sum doposifed tz). 

Where a milway (company pur(*ha*H<*d hmd hy agreeuieuf 
with the laud(Wiier ntid eulered into p«WH«*vIeo, hut ufter- 
warils IfMFud Hie lino whieli they ooiistrudMl lo uiioilirt 
railway coiiipaiiy, the vendor was luhl uditlod, in a Mill for 
Rpeoifie porformum^e against 1 h41i eoi!ipaiih\i, lo a dM-liralion 
of lieu for liih iiiipiild jairttee-moiuju and to Inur it 
enforced hya nde ui, and the appoiiiiiunit u// /o^/v/unf u 
re(‘oiver (^^j; and this has houi done oven ulau’e u lo/oivir 
was already in poso'Hion at tlu* instaiU'e of delieiilure 
holders (e). Ikit the Court will not for the puTposecd en- 
forcing the lien re-strain the (‘onipany from running trains 
over the land imtil the sale is made (//). 


Where land is taken hy a railway ooinpanj and the 
pureha«!o-inon«y is asccuhiim'd hy arhitration under the 
lainds Clauses (^msolidutlou Ad, hSto, the \endnr is not 
fuititled to a lieu on the land sold for thci eusls of the nrhl- 
tmtion payable to him hy the eompanj^ p }, 


Lunds ineliided in the eoinjiuny's notice, hiil md aelmdly 
taken or aciually uffeded ly tin* foiiipauy, are not within 
the 08th sedioiij mid the landowner’s remedy is under the 
preoiillng seetions ( f), 


(:} irrf//.^T V, it. fk, [ E«i- 

mri, 

(a) ink // of V. Mui 

Hiuits u, 5 i'<e n, 

[h] IUi\. it. /0 , 2 

(’!l lUU, hftms, fUitjHvt 11. 1 

Cli. riiM ; !in<l Ht t t'ani ^ (‘Itt d in w xt 
iiot< , aiiil 

(f) /Mo w Sum^f! i| Ihrvl 11, 
fk, UH L. J. C1i, 2 ij2 ; IVdhiinn v. 
jhjkdmhfU. W.II. 810. 

{(i) \. i, if II njhi li. ikt 5 

Ck. Ill; LiHdiY. a; ir, U. (k, lU 


F.<|. 201. Bits knwn«r, T,mi A?, 
(iuhuum, i hdm It, (k,, li 
llq, Ani, ^hlv cninpifny wa*! 

ir^ranuU frain In piw* 

Hm‘ furilur nn Ihi^ Mill* 

if I hiii A. 4 r. It. Vfhf 

u Ftp tm, 

[J] iilfdutdilCV V, lithiifiijfitVA^ 
4o It, iki A Kx. 1715, Ai tfi tliM 
HJtMiiing of the* vitml Inkt* in tkn 
Alt, M'i! Sihnm Jit it op, 

22 Uh. D, W, 


h n2 


(1ei|K X, 
5, 


fjf w 

Irive iiu lion 
for of 
arhitration, 


Md'o nofiw 
fhw i not bring 
land witliin 
tbii lihth »»<,!-> 
tsou. 
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Wliat in* 
quirieH nIiouH 
Imj !oju 1<* of 
w>Is« 

(itow: umlof 

iii- 

< iinihram # r«, 
liUHloiH, aiul 
trlittuU. 

Inqiift^' aw to 
iiMniiiilffaiw tf-i 
ffilioidd tio 
Iftfwlo of VU!* 

dor’H >ui!ci" 
to»; 


(JIIAPTEll XL 

f 

AS TC^ MHIK Oi:s H)R AND LN^UUUES Ki;sPhfniX(. 

INCUMBRANt EH. 

]. Wht hiqmvh^ uhfmld he mmle of irmkr\\ soIieifoi\s; 
ood offiUpiiosoI iunijohroua teiodas^ Uud UiUinis. 

2 . Whni s(detlo\ dufif/l he made fue h}riimhmin\,----la(r 
iV hjii ( (hoj jiufjoh 

Ji. Time for mnklmj suaylies mi Imptirii s* 

( 1 .) It waHj until recently, a very usual (‘oiirse to iiK|uire of 
iht^ veinlor’s solicilors (as part of tlio general rtiquisitions on 
tlio titled wlw‘{lu‘r tliey were aware of any juilgaieut or other 
iiicuml}ra!it‘o alle(*ting Uio property, or of finy other matter 
not noticial in the ahstract and affecting tlte vendor’s ability 
to make a inarkotablo title, subject only to the stipulations in 
the coni met or conditious of sale; and ocfmsionally, whether 
the property was field uinhr the title abstmeted and under 
iio oilier title h/h Htuh an iinpiiry mny often stive mueh 
lisehos e\pinM‘ ; and a luvoumble leply not only addh to the 
seriiufy vdileb the pmelmva* will ih rive tiom tlie searelies of 
Ills iiW II profe^^Huiial uih I ern, ]>ut will also remou* any doubt as 
to liih light to be paid bu* the preparation of the eoiiveyaiiee, 
if sill'll hearelies dhehho ineumln,iiieM whhh «aiiiiut begot 
iiL It has, however, bn n held by the Court of A]ipeal in a 
recent ease tAi, that the duty of the \einior ■\\ili] ngord to 
title is limited to funilsliing an abdiait, and virilyiiig or 
completing it on any point on wlimh tlw pmvlmser may slew 


{(/) Ah ta the iipetlu’iny ot‘ thii etN IbI Uep-at* ^ 
liM|iiiry, see Mo dirihileV H itU UM \^*) /;« toai (tui //a’d 10 tJii. il. 
kfore tlie Eif Intoitiim hOE 



H'MtvuYS nni fxmnyaN(;i>, i:h . fii? 

tliat it in I^a nml thiif iliis uof 

(‘xImhI f»i aiiswfriiij;’ fur i!i<' piirpisn nf 

tlin n)iis|i‘iipA of iii<*3im1fiMtU"H : mvl tlu* iitunlry \\h< }a*M 
to IjfMiiifMvIiirli !ii‘if]it‘ra \Ui‘lor li^r ]iL ifor ii lioiiii'l 
aiiRwir. iV ivihHn to tihpu*! th^ uf 

ai!j i^irtiAfilar hl^ 1 lllAraIle^^s an niJplnaiiuu ]?a iivmIa 
to tlif‘ Mippo.^ril iiif'onilsniia'Ari^ : moliv* f'lr appliui- 

tioii hlioiild, <*f })A !ai4 tli^ portii . MpjdiM,! pi 

’will li«‘ ],ouiifl ly fiuir r«plii.S'»i; It doi^ 
appfar (liat a inuiipaip^co hmkI aihWiT any iiajuiry r^"pof‘!!ttg 
tlin partieulaw of Im soj‘m‘h}X ihe appUoanl i^ oiititlHj. 
ami offorft fo rodnom liiiii (^/). 

All iiKiiiiil>raneer, it is saidj imod not voluntarily commiuii- i* ia- 
eato tlio f»xistenoo of lus elaiiu to a person whom Im Knows to muii ummiu 
be about purehasiiig the estate (/); this, h<nvAVoi\ it in con- fifliittoiiH 
eeivotb only liolds good in eases wlieio tliero is no rtiisoii to 
suppose tliat the vendor is aliout to eruninit the fraud of 
selling the estate as uiiineiimbored: if, with Knowhdge of 
Bueh a fraud being in progress, the ineunibrainrr were to 
emiefalhia (btini, Kgiaty, it appears, Vould inteifere to pre- 
vent liis setting up his right agaiiiht the pureha^er; and 
iiitiiiiey, or eoveriiire, woubl he no exea.^e(yb : d ho 

'Would be postpoiifd in hhpiity, if he were a direet party to the 
frauiL or faeilitaled or eueouraged its eommisisloii (r/) : and, 
inasiiitu'h tin no prmlent person buys an equity (d redemption 
without eoinmuiiiealing with a known ineiimbranceri it may 
be eoiijeeliircd tliiit if a mortgagee, being aware that the 
purriiase was about to be eoncduded on a ec^rtainday, and 
having reiiuved no i!i(|iury from tin? purchaser on the subject 
of the (barge, wiue to allow him to eomphdo in igiioram*^ 
of its existence, the (burts would h) disposed, on slight 

(() JhhafwH V, y}i; (/) S’lhifh V. ') Mwl. Ji(*; 

^SituiKje V. 1 IK M. k U. Vutt'<( X. } Xhf, 

18Ci ; 1 lx & b32; f /r/f p. urn lit LmlYn 4 (In. “rip 

(fQ BiHjfhH \ , linjHuhi^ 2 y. & il As ti) foiUfl by it wottuitt, 

C. C. 3D0. « pp. il47, U20. 

(if) 04(mi V. f/ff, 9 Moci 90; (y) Ikm^pn*! \\ 2 Aik* 

p, 97; lymiH V Mt\ 22 B. 402. 49, 



m 


UVAllVllTM YOU INX1\MBl?AXCEHj ETC, 


fislilifioiiftl grniunls, to <reat such an iiieuinhranccr as an 
• - af*(‘r>riip!m^ of the vandor f//), 

Iiif|tiirr of If tlio iiitarrst ahoiif to bo purchased bo merely equitable^ 
Umtiu, fQ iiieumbraneeB should, as a inatfjT of pnitlence, 

bo mado of the trasteos, or other parties in whom the legal 
eniate is vf^sted; and, as a general rule, notice shmdd be 
given to them of comphdlon.^ Thus, notice to irasteos for 
sale «ff an aHsignment (jf a share of the sale proceeds will 
give priority, «*ven though the astato is nihold, ami the time 
for Mcllmg has not arrived (/). The same preeantion is not 
a!>solately nope^snry where ilie snbjecl-inatter of the pur- 
elai4i is an ei|iiLtable iut«*re4 in real estate, or in a elmttcd 
nnl (/,) ; but ii holmiior who acts with a view t«i his own, as 
w'ell as to Ids client h safidy, will in thi'«, as in cwery other 
doubtful en«e, us«» too nnieh, ratlier than too lilth‘, eauthm. 
LmMlii/of Trimtecs are often unwilling to answer Hueh quest ions, on 
wToi^irior.''^ ucemiiit o! a ease(/) where a trustee, who (through forget- 
matieii. fulness as he subsequently alleged) denied tlie taistence of a 
elmrge {)f wideh Ik* had iioths*, was held liable to the pur- 
ehascr: it appfurs, hofever, that he told the punhaser 
^^posithely and dbtiuetly ” (//d that the vendor was abso- 
lutely entitled, tliat he had an nndoubted rigid to assign 
the prcqierty (/O ; aiifl, probably, u more girirdod reply, one, 
for ill dame, liieroly denying tin* preonj loonllodion any 
iiofiie, would oof in\ohi n trust# >* in dmll :r liid-ilit}. 


Fnauii} fd 
tuuiiiis, 


Ami nolae of a truaii y ‘b !] Ce ' 
e«|!dtKUioq it is a pr<fu* pn auti-iu wImo 


«'i ft limit \s 
tho’ peqi ify U 


\hj Ami Ml s u \. / 0 ^ , I ji I t. ’ 0 , i 1) r, A 

Cli. ll. 'A -K 00 , h > i f , J J. 4 

(n ii> V. !h if If i K. a. “ ,i U. 1. 

Hi %fh\ 2 H. A M. ‘O e / o o / /,MV IK im. 

V. ^((0////, I 0. k V, i'i*. f /A]* IT >. 

Aud 0 f tiHiutW*, ('A. X V. o 2. Luid FIT li in Jff n \, 

[i ^ rfiMHutMl in ltd a *1s,.Mid .Yf* > o I Vf« r, Cs2 '2Si; /oiOfA' 

JdHt > %hu 8 Jsi. ni?; 1/ /o lf> V. 2l*A Ikdiif v. 

iktdi I iHl 7^4 , if > ! i i '' iJ ILi, T>t, U 

ii Hu II, kidjh^ 1 IC, V. hi t 7 , |H call; huamift' v, 

tV J. UH. D Cli. 7s, hi, p. HTd 


Vi 10 V. 470; 



he\k(iii:h mi ixf‘UMfyi\Na;Sj i:vi\ 

not ia hawlj to iiif|iiire of llio oooapving fonniif*^ an in l|jo 
* oxfoiit and iiritnro fff ////* If ftiO^d in 

fonncr fflitions at tlih ^\urlvJ ihnt nf Iho Isnifimy waa 
not aecosHarilj iioti«‘o of tlio toiiniit's im b^fwooii 

Toiidor and piiroliasin*. The ]>oiiit, r, was ilooiili d tlio 
otlior way liy liOrd Uoinilly ()/), and idw dtrision was miVs*- 
r|uently follo\vod in ila‘ Cornmoii Plojh f/i, and in llio Irldi 
Ooiirt of Appeal (s) ; Imt in nmAhn^ Lonls ,lih- 

ficeSj ilio doeWon of Sir iJf-orpro il. j;., ro- 

stored wliiii is eornsivctl to lie the true rule, /*/:., tlnit Iho 
doctiine as to liotifo lias reftuvnei^ naeivly to 
the purelmser and the tenant after the eompletiiai of the 
cmitraet, and has nothing to do with the rights and liabilities 
of vendor and ])urchaser pending eoniplotion. The obvious 
answ'er to the reasoning in Lord llorailly’a judgnieiif in the 
case before him above referred to, is that it is not the duty of 
the tenant, and it is the duty of the vmidor to inform the 
purchaser what it is that ho is about to buy. A deseriplicm 
of property as now or late in the ooenpation d N. 11 and 
others,’’ lias been held not to affexd the pnreliaser with 
notice that the tenants held on laascs for lives at low 
rents (//). So, in another case, where a shop with a flit 
roof was domised as the hame wms late in the oecupiikui of 
IL 0.,” it was held that these w<^rds were insorteil in the 
doseription merely for the purjjoso of identifying the pro- 
perty, and not of limiting tho opcmtion of the decnl ; and 
that they (lid not amcamt to a notice of a right to the 
occupation of the Hat roof (r) ; but a purih?is(»r buying the 
undivided share d a tenant in eominon in a house, which 
the purchaser knows h occupied for Imsiness purpos(*s by a 


{;/) 1 Jarm. foiiv. IIS* 

{q) Jmw^ V. hihphl^ 0 iU; 
see hnnii v. Wntts 1 M. k (K 
150; Wilhmhmi r. hmtif, IB B. 
200 ; and wo 1 Ila. 62. 

{r) JMVe, L. E. er.P. 

100 ; revel wjd in ih) Kx. (‘b. iMit cm 
oilier grounds; sec^L. B, 10 C. P. 
420. 


(s) VmhM V. B I R. Ici* 

07. 

{t) CMhrov.mnip.i^OlAit 
{h) Mmjhi f. a II F, & J. 

ao7, 

{^) 2 1). J. & 

H. CtU; c/ic?, K. nni«‘f% E.J,; iW$A 
V. Jkihitmiy L. It. 1 ty B, 

<i{ cle\k‘. HivfurtlitT wi &i» 
jK*i, p. 077. 
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diap, xr. 

Huf. L 


WIii re a 

t' |J4S 
11 Hiitly 
H|! 


Iiiqniry to 
ninlistLhi <1 
CHHf uindh. 


Ah to mwlK- 
do*t d riviiic- 
tive i I A f - 


An t^i 


.sKiitciiiis mi LNTrMBhnNCKSj r:m 

firm in ’vvliieh iho vendor is a partner, lias notice that the 
lioii-p is partnership property, should such ho the fact (.r). 

Xfi inqiiiiies need he made of a person who has rcrently 
held, hilt rclinquidii'd pn,,sessi(in of the property (//) : if it is 
clear that th“rc has been an intimtionnl ahandonnicnt of 
pasbcsdon (:). 

* 

It Buiy fiftmi 1)0 jsru)l»nl for a to iEfiiilro wliotlier 

any undihclost d ruoIi as a way of iieee^hity or a 

of ligW or of drainage over or ilirougk the 

|iriipeity ; mkIi an « ib) iw nt may pa-ss or ko rosorved hy ini- 
lilitafion, without \\ord« (//) ; and tk* eudeiwo of 

an oaseinent whore it is patent, and no impiiry 1ms heeii 
madt^ renpeetiiijj it, k no defemsj to a xendor’s feiiit for speeifie 
perfornmnee 0 ), 

tSf), too, it may i/nmetimes ho w^ell to inquire ivhetlier there 
are any uiidi^ielos<>{l (ovenanb or eoiiditiona, ros^trietive of the 

eiijoynnnt of the jiroperty in the hamli of the purchaser (d). 

# 

•So, a {prudent piirehii»i’r will iicjuirij for tlio title deeds, 
ftiid dcmiind n wilhfai-tory i x{ilim»tiun if any of them uro 
not foiihri)niin}i‘. His omi;4’>i! to inuhe smli an iut]nhy 
imiy pt'ihiipi il\ him wifh icpti"’ ■•■i ui; iii''it"»"c 
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Hi:AiKifi:h mil !XcuMiu?\Xi'j>j r;rc‘. 

By ilepo4t(r^). Soj a Biero pliysioal fa('t may, it 
amount to notioo o! a fliar^o aftVoliiiof tlia protaatv; r.fL, ,,, 
upon llie piirohaBe ni laml foinung pari of luliHtriat lying 
beiieatli tlie level of llio magliLmuing tlie purebant %\m ’ 

lield to be affected with notice of a private dead, under wlMi 
the owners of the laud were liable to contribute to the ok- 
peuse of keeping up a Fea-wall (/*) ; so, tlie ]mr(*lia^er of a 
boiLse lias been held to liavo notice of an agreoiueut to gmiit 
a smoke-easement, from the mere fact of there ]?eing fniirteeu 
ehiimiey-pols on the chimney daek, and only t\\t Ive llm s in 
the house [g]. But the doctrine of eonstruetm' notiee from 
the physical condition of the property will not be Lxtemled ; 
tliiis, in a recent case it was held that the mere fact of there 
being windows in a house overlooking the piirehased pro- 
perty is not constructive notice of any agreement for a right 
to light tlirough them (h). 


(2.) Wild mutlm Hlmihl k madf for imimhrtnmi Bwilenl 

mpedmij jmhjnK \w ,t 

The Conveyancing Act, 1882, has considerably Himplified 
the law and practice relating io soardieH, By setd. 2, sub- nmi!»raiim4; 
sect. 1, any person may make a requisition (i) for search to 
he made in the Central Olfice of the Supreme Court of J udi- 
catiiro for entries of judgments, deeds, or other or 

documents, of which oniries are required or allowed to be 
made in that office by any Act described in Bart L cd‘ the 
first schedule to the (Joiiveyaneing Act, 1881, or any oilier 
Act(y). By Hulhsect. 2 ilio proper officer is to make the 


(f) 707, uiHOH tlurj* 

citid; ///aZ, |h 970 iZ 

(j ) V. Vml^ <» Iaj. 2’)i, 

h) litiuij K Smith, n m 2'‘9 

(k) Aiifii Y, iStdIliUli, U Cli. iK 

700. 

(^) Xh to lk‘ fom of itt[uKition, 
He«‘ t» *1 ami »>. 

(,/) Tlio mtioiiH of tlifi A«Ih m- 
(ludcd in tho fint part of ill* iiMt 


Mdinlulf jnml|ully rdtnMl to aro 
MMf4 IIJ I, l\ m, tii uf I j V, 
(. lun u h T ot 2 i.' 4 V 
Y. U;wti4. 4 7, II, 

V. 0. r>, HctK H, 
p, 30, hH in. 1 *> of ‘Ja J I V, 4 as , 
thov^holi nv uin^siitn, 

aaiid tof 2T& 2H V. ( iii, nuts. 

4H auil 19 of 2H k 29 V. c. 101 , 
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SMt. 'I 


itor iiiNit- 
tih'/ to w ii' !i 
fol 0J< Itfll- 
I'tiiltH ‘<J ilt , 


q:\KTnr> im ixcrMBiiiNCESj m\ 

rnjuimi, and to ranke and file in ilio offico a 
(••rtilkala of iho ranult^ offioo enpio^ of wliieli aro to be iffiiiod 
on !»*qui-iiioia By Hib-Foet. <3 th(‘ wfifirate in tf) bo coneln- 
tiie iit favour of a ‘'puroluhor'’— who is defined to incliifio a 
lrH«.oe or inn]lg*ngoo or other person who for valuable eonsi- 
duaiioii takes or derds for propeifj— against persons 
iniiit.dk'd inuhr or in ieHpe(d of judgments^ deeds^ or other 
sir !i ifiatbu'H ftr doeumeiiiH as Jihove-nn^nfioiied. I\y sub-seet. 

wliui a Hdb'itor obtains an ofiiee copy eerfifi«'afe of result 
of .sufh searcfia he is not to be answeniblo in respect of any 
lo^^H from error in tli(» ecrtifi(‘aie. By siib-st‘fjt. 0, where a 
S'iiiutor is lutiiig for trustees, oxeeuiors, agents, or other 
persoiiM in a (idiahiry position, those persons aho are not to 
be so an-.werabh*. By sub-seri. lO, wdiero such piTHom 
obtain Hieli an otfioe eopy without a solieilor, they aro to be 
prh^ U d in like nnmner. By sub-seet. 11, the provisions of 
tli*^ ^ef tion aro not to apply to deeds enrolled iiiidpr the Fines 
and IioonTries A<t, or iiiubr any other Art, or uiidiT any 
statiifoiy ruke The list rd searihes to wliieh the prcnmoiis 
(it the Ad apply, is, (d eoiufe, not exhanstivft; fioarthes in 
cmiiity ivgidm\s Customary Omrt Bolls, or for bankriipteies 
litang excluded. The provhhms of the Aet and the form of 
re(|!iiBituni prii^nil/d by tfio Rules mudo nwltt it, while iky 
have hiniplilifd the ]»ro(edure, have left the tier esdfy or pro- 
priety of making the different mv(]m dependuit on the 
p noRfl !‘}W. 

A holicilof !i said to be lialh? {o hi-; diuit hr jiiiy lo«:s 
uh idi-ir d by bis omi^de!! |o ni.;ke nuy one of the mniu ions 
seunbes, nm\ bv pedbiliH' d^k-i* matter alficfliie' 

fill- tifli-i.a; •'iui[ 111 ' wi'ui'l nrt.iiiily In* hi'ii! iialilc for 

< tliu \ e oao I '.mi . iaf-fjOwj u w forunoiNcFrt 

hum!, f't tiOu- uuy < j e-iu , wm i\ i Du\'i!, 

ulilfWit !f JH»0 H fOi ^ it t!i! Li!iil n !tH7. ..JS fuTi, Ih f Hi 
rnihnl, ' , Ell SI III nil ffE 01 tsfit , i 

iKMaiifjUitl ’su « s«!< I u?i In ^ 7 d II !♦ 17, afnl ,w to tlii' 

ol iIm ’Sflllni n n-a Ai n 1 ^ ‘ i, < *k!i- ff u Fo1uit»n oniitt!ii|4" lo 

tiiiiol Hi -siO-s MHljUnUiui, wuk( th^ ii*iwl ,h< ao 
(E 1 «t lOii E«io. ML U Ihss, 2 ln«L }7L i'fo/o’ y. IMU, 

lm*n^ *] r<. k fU 71 , ‘itv, nHi te niff* II C \ B* e!ll, 
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omitting to require the statutory SGareh to he made; unless, 
* liowever, special circumsf uncos ren<ler such a course exjiodiont, 
it was not formerly usual for oonveyaiicing counsel, upon 
private purchases, to direct a search for moro than judg- 
ments (/), Crown debts and accountantships, and 

annuities ()«) ; and also a general search in the county register 
(if any), and in the Customary Court Itolls lif the property 
is copyhold) ; and it may ho, doubted whether a fCilicitor 
would ho liable for an omission which is sanetioned by gene- 
ral practice. At any rate, it is conceived, that where the 
title is laid before counsel, who advises a search for eeitain 
specified incumbrances, tho solicitor need not make a more 
extensive search, unless aware of some particular reason for 
so doing : hut if to his knowledge such reason exist, lio 
is bound to act upon it : r.g., it has been said that ho was 
bound to search the Insolvent (hurt, if ho had reason to 
suspect that the vendor had betm insolvent, or even if tlum 
was notice that he was or had been in enibarraased circum- 
stances {it) : and the fact of the solicitor making inquiry on 
tho point from a party whoso known interest it was to 
deceive him, has been held to ho aa admission as against 
himself that an efficient search ought to have Ijeen made (c). 


Omp. XL 

t. il* 


And on purchases of largo estates, or even of agricultural Draiaape 
land of moderate acreage, it is now prudent to sKureh for 
drainage and land improvement loans (p) ; and iu the enso 
of house property within the district of a local authority, it is 
desirablo to inquire whether there is any charge under tho 


(/) And now for writs of mn titlon 

xmdet tlic‘ 28 & 21 V. e. 'IB. 

entiTtHl up an iiwd- 

'it nt liudt-r tlto 1 4 2 V. e. 1 10, ro 
frc'ipitntlj omittfd to be rogiskrod; 
it. licdiig roiwiclt red dtjuldfiil whftlier 
tiny rt f|nirfd rt glhimtion under tin* 
A< f. 

(m) fi/k p. fsOB. 

(/d By Erie, J., in r 
21 L J. 202 ; a 
of a niortgagt, 

(.) A' 


(p) 10 &20?.<s. 9; M & 2d?, 
r. 138, and 27 A2B V.f» IU; 82 
lU Y, c, 50. liltjuriltt'rt at tbo 
uf tlit' IndoHUfe "Nst, 

0, 8t. Januvi’M Rpiare, and al 
L md E* gisiry OtRec, are grattally 
miRbient. Hfolurtlnron the iulj* 
jut, 2 Dav. pt. 2, pp, 200 t/ , 
and tlie Mortgage nturo A<d, 
IHbi, 2S A* 20 V. a. :h, a e for full 
liHt of Buub siearrhem, Ellpli. & il. 
109 a mj. 



.V,M 


iluj' xr. 

f,, f. > 


.MfllS tJ.* ilf 
aiifl IjujMil*/ 
All-. 


lit* «t 

jMiit *4' thf 


i\ ' fw I if li- 
aiif f- f lii 1 * • 
III* f4 “ 

!sM if I rv 
ri f !!}*>* 


rou iNriicBinxciis, mi 

Piilili* A<‘f, 1^r*Mf/). Thm meiimItrpiifeN wkw 

flit*} talf f.riority of all oila*r piifl, in more • 

lliaii M!f in llio aufhnr .‘lOwn an 

hi ifialM ilif* hf arili ^vhiM lirivo involved eoii5t4|iif!ief‘H. 
T!«' of luakin*,^ it is iiotj lanvovor, as gciiorallj 
liaAUi hi tlio ]irof«Winii im it onplit to hin On }iurclia50R of 
laiai wiiliin tin* metropolitan area^ Mareli ^lioiiM lie made at 
tiif ot!ie(‘ of file iter»l for4'iuirgfs aiitliorizod hy ^ariouH 
Metropolitan Mano;ifenienf and liuikling Adi^ if/n 

A cotifleato of fearOi un*l< r tlio Ar‘t of is fninduhivo ; 
and no pur<]uiM'r h fiditlod to go Wiimi it, iilllumgli he 
may male m 4r<lns to whieli it rfhites imlepeinlerifly* Hiieli 
iMU’lilaate fonn^, it is roneei\ed, a part of t!if‘ title: ami a 
purdaw no(d only nareli as fomi the dafr? of the lad 
iwiifieiife appearing on the ahdrmi. 

The fill! liwt of Bcarc-li^s k a formidable, almost a prohi- 
bitive, one; (‘ompriMng writs of exeeutioiij registered tmcler 
‘Jd ii ‘2t Viet. e. imJ '^7 A 2H Vi#t e. 112, appoint ineiifs 
fif e reeei'^er, pidgimml^thown debt -h (/*’<, deifees, imlvr<^ and 
% regidi'ietl under the 1 A 2 Viet, e, IJO, and 
2 ii d Vit'l. e, 11 I'ineltiding oidm nmhtseet, 7 (*>) of the 
^*Hhd Land Ari, h^HIh and grints »d nnniiify and reiil- 
rieiiges r«gidn’ed nndeiMhe A IhVhl.e, Id; soaivhis 
Lr rH'ogiruniieeP, mid h r gnnfs id life m,nuhy aiel luh- 

riiiiigf * m ri^h n 1 mil r tie* iouter I r uhhidd diLi'. 
ill }/ui'.kiUp!ey, and u! o tlj! ejh.tu*. ,ifid 10 , 1001 ! d 

(o!irf !h !!s in Ihe ap[ lopi' t, Mrs, and uim iiniiaify iims 
for dimhaige and land inijn^aiUiif h in 

I If tie M m\ h; the ri'of ao n' 1 i!I\ h/ipoiPml h l!mi iLr 
judveu nf-, am! ^\riU of e%o nt! u i d, or iippoimi it ids f,f 
!i iMi i\< r made, n]A^ r l!r m ; and, al:h 'u^ji tht> uim >dtj for 
imiling thi'^ 1 ii*k id’einittiiigtfHlo sOjlias 

/ '“n . , .a, I /■">’. n, m 

/ ^ / Mi / m' 1“ Hi S ! 1 u Js 4 . » \ ( 1»|, 

, * If o' " 'f li'fii i h IH l.sjjil- in* niti him fouml hy 

/ '■ .1*^1 h »*« It no uiiijl loiiitiiii lias 

.'// '’M npn, (Mir nA i) uftfinuaitiintuni 
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been greatly lessened by recent legislation, it is still necessary, Chap^. XI. 

• in order clearly to understand the law on this important sub- ' - - - 

jeot, to consider it briefly as it existed prior to the 1 & 2 Viet, 
c. 110, and then the alterations wbieli have been introduced 
by that and later statutes. 

And here it may be proper to observe, that as against Aa rckpocts 
purchasers or mortgagees who advance their money without 
notice of subsisting judgments, the 1 & 2 Viet. c. 110, is 

rendered a dead letter by tho subsequent Act of 2 & Viet. '“foR' 

1 (js i2 "Vici* 

c. 11 (.s) : so that, as respects such purchasers and mort- c, no. 
gagees, tho law as it existed before tho passing of tlio 
former Act, is alone important : nor does registration under 
that Act amount to notice (t) ; unless a search is actually 
made (») : at the same time it is inexpedient to roly upon But want uf 
any presumed want of notice (/) (especially where tho same 
solicitor acts for both parties) ; and tho propriety of a search “ 
by an intended purobaser or mortgagee, may, practically, 
be considered chiefly with reference to the extended offoct 
of judgments under tho now law. 

Upon an clei/ii, under tho old law,* tho judgment creditor juiiKncatH 
might toko in execution a moiety (or under two jiidgiiients 
of the same term an entirety) (//), of tho following property 
of his debtor (:) : viz., frecliolils, laml lield in ancient a miMj of 
demesne, reuts-charge, estates granted hy tho ttrown fDj 
the maintenanco of dignities, impropriate tithes, and tonus 
for years, including (perhaps) leases of copyholds grunted 
by licence of the lord, or under a siteeial custom; and this, 

(«) ExttiuM to juclgwtiits iu tilt) (u) For Ihi^, among otfiiT 
Bilaiinato Ctnirtn, !ty ^ ID V. us.: tlwt if JudgnitWilH aiul 

e. lo, arf^ diwovorwl a huli-ptmtotr 

(/) Stu find oouaitlor 2 & 3 V. c. upon aw-Mulo, it nwy Im impoMiltlo 
11, H. o; ho WId In Ilduhou v. t<> KatHyliiUMif tlm origmul i-ia 
4 Bod. k H. *102; of ; luc/ v. Mmr^ 4 I)* M, 

hwl V. Mhjih, 3 K. k B. 737 , Imu k (1. Hh5. 

V* 20 B. olF?; wlmiu it UtW (ii) Aft.^Onh v. Aniha^ Htinl. 

!»4d tliiit it nut iirumkiit un 23; iHs. 0 Jlmg. 327; (ufivu 
tlie piirclia^iiT to Ht aruli tliu rugmii r. of entivoty taken hj iiiiliturA oit 

(«) Pmtkr V, fW/ir, 2 Br. 1 ; writn tlm amao day ;md tetirB 
alM. I Jur. 1. S. 14D. (;;) IMd, J. 7, 8, 1). 



1 lul! IM l-Ml.KVNdVj LTC, 


(l)iii XF wlutlifr ill" mi" ii-iulivily held ill f-rvdiilty, (opar- 
- ’ " oiury, or in (‘oimii'iii; mnl alflioiigk they •R’ero aciiuirod • 

Milcf'ijUi iitly in t!i(‘ juilguK'iit it/}. 

n u !^i li , Til? all« i 4 n rsiuiis oji s ftir rif 

1 4,'3i< '-i hy a \ms)> ind (lining ("nYfn!iir»‘ or hy lln* ( iiili ^}% 
i "fail laii (lining ik liiV of imiul in faiX wnl 1 4aff 'i In Id 
ill joint iniHiify duniig tlio life of ihe jtiiiit-lcnaiii 5igniii4 
ilioin lairiifirm wihI * 

AimI^ fw to tMiiis lor yzais ‘‘iflmr tlio moiety miglit lie 
*' ‘ ' f^\tf imIi d ujHtii a Hug!<‘ wid^ or th«^ entirely iiiiglil lif‘ *sold as 
fad fd llie rMilor\ < halt* In 

loiyiifimii And uitd< r tI)o Inili M'ctiun of tin Ktafutt* of Finiid'jtlie 
«l#b!op, ^linlrt I^ fm|{(n\uMl ddivu’ (vniMon of all mih lands, 
iVe , as any pnson or ]Hr«oi]s should he bushI or |.osse««ed 
of, in fiust lor the dohtor at tlie time of e\eeutioii sued, lilo 
iwif the delator had hnii z/Afd of siah lands, Ae., of sufh 
f'Stale as they he •^lisid for him at the time of cxtaiitioii sued* 
Thk ponidoi) ha-, ho n laid ird io alFeil triids of terms for 
), or « s fd* redi mption (< ', « r any eqititfihle tstaio 
in whhh tin* (hFttir has md the *«!o!e heneflekl intereht {z/|; 
or enhiles whhh, although held in iiuM foi ttio Jiddor at the 
date of the judgment, me alh led pi lor io i*vf iiilon 

Wititilifysli<! Ihit ad\o^H)ih in goe^, gd^hi, ^nd lojo- 

lutiiitot holds I / ‘u» |it, j uluj ,aiO JmF h jn «- Ihs o • i , uui i.'d 

extuiddfle imdu th« old ! uv ; ucvu^ fie ]iii>hH a foiimit 

ill fiillm r joint^uianh o 4 \r» aid I , i ^ qM i !il Le z/,. 

/ si ^ . i 1 i I [ 

/ f I' \V 1 0 i j I \if 

j 2 SJOIJ (1 li * It 1 \0' f , J , n 1 / ‘ 

pi i / s / / \ , 1 Mil 

h Poi 2 m ^ \ s ^ , // \ i( , n *^1 4 s. 

H Tt a/7, N I o I, 1 . n . t II i i in II 22*1 

l» tii in - ^ ^ ' e, 1 4‘ / il * / ,' 'h i 

e / o ( I \i li ‘ , o // s I >/ / z, > f ^ j 
t 1 litOktluif 5 UJr* / 4 / ,1 11.7, al- 14 vl hi 

1^1 iV, M i/i*, iihl it II ^ t « z < Js iivii! 17, is 

/iP/ 1 B AM !)sl [/ Biul 4 1* JJI it 

«; I*'* ^ h h , i \tk 7 o 4,‘»< K*> 


fM Si, 



HKUjdim rou mvmmxM i:n . *^'^7 

Aiwl if Eft'iiis iluiiMfii] v^h tlF*r lb* f.\< <4 f ^ 

^ extendfiil io eu^toiuai'y fr» « li^il4s (//), - 

Kor, iiiidor tli*-' of Praud-il/^A^, pur* 

cliasorji(/)» \'iaH a timi for \um lumnd^ iiutil tho wiit vviw 
(Mivewl to tlio sWiff (/*) ; uor did iliv wri! laud aflar it liad 
liceii returaod ^nflioiit a $,ih (/), 


And ill urdor fliat a jud^^^niont inigW 1m» Pinding igaiiid ** w oii|/ 
parohaHors, or iiiortgagPOB, it li.uP urdf it w« ro a Fai iliu 
judgiBfiifj to lie docLotid uiidor tlio Aft?^ of Willi iiii and 
MaTy(w); aveiydiglit oiulssioii in {hoprowbod forimiritiiH 
as to doeketiiig rmlorod the judgment ^oid fa) ; but an c4d 
undooketed judgment, if duly registered (aa) under file 14 2 
Viet. c. 1 10, liwamo valid under 2 & d Viet, e, 1 1, s. *\ agaiiint 
purcliasers and mortgagees without iiofiw, mily to the exf lud to 
whh*h a judgment, duly doeketed under i he old la\^ , would ha\ o 
been valitl against ihein (o). liy tlie t 4 5 Will. & M. e. 2{i, aguiwt ^ 
no iiiifloekfded judgment was to have any pioferenee against ;Kliiiiiii 4 nitcw 
heirs, executors, or adminiftf utters in the adniiiiistuitioii oi Utiatf aS" 
assets, The 1 4 2 Viet, e. lid, did not eonlain any hiriiihir 
piovisioii; and the rrsuit of closing 11k^ dotlet imsbr 
2 4 d Viet. e. IK was to revhe the law as if i xisful prior fo 
the Statute oi William and Mary; thus making an < veutor 
liable for a diuisimit^ if ho jsiid a Minphs eontriict d<bt btdbre 
a judgment debt, even thoiigli ho liad no actual notice of the 
latter (|d; but this omission has boon supplied by a reciai 
Statute (r/). 


[h) BwHinoii, 570, Mumi 
Pi.wf. lliisl fU 12, 150, 058 tt nq , 
OMfOi, XR. 352, /A 

{hh) 8ot in, Fnil J U. 

(i) hd uiihi^ m figamst ih 
dtUtor'a initiiUMil ifpr<huitai\iH , 

Ikul^H w MiUfOud, *5 Hit 215. 

(1) Bitl J. 12; JlmduH \ JToi- 
'I Atk. 730 ; (\m4m r, Mmlhu^ 
ih 212 

{/) UyiiitiM Y, VtmhUi^ I fei. 313. 
(»i) I & 5 W. c, 20 , irwdc 
pitpf tiial If 7 8 W, IIL 30, 


PO H lUM. 

cVll.7i7. 

(; /If It U lUit 1 1( U tli it ,aj «>l«l Ilfi* 
(oaki 1« 

ttiul , 2 X ,i V', ( , II, ft 2, Llpls. 
& V 2u , but, i\ai a a lould, it-i 
ttU ( t < ould 1 h> ho i^n lit r ili m tb it 
Ktutdlmtb Uxt. 

Ihmtfiy, II Jwr. “N. K 

hdlii V lUdmm^ ifj R O0O 

{q) 23 A 24 V, c. 38, m. 3 k L 
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Chap. SI. IVliere tho iudgmciit was intended to affect land in a 

1_L_ register county, it had to he entered in the local register, as , 

ill Common Pleas, now the Central Office ; and the 
priorities of seroral judgments inter &e depended upon the 
order of their registration in the local registry (r) ; so that a 
judgment registered in the Common Pleas, hut notin the local 
register, was postponed to a suhseguent judgment which was 
first entered in the local register (s). 

Bntpnn'hara The omission to docket or register, was, however, prior to 
Krahy by 3 & 4 Vict. 0 . 82, s. 2, immaterial in Equity, if a purchaser 
mortgagee advanced his money with actual notice (either 
jwlgmuut. to himself or his agent) of the judgment (/). In a me 
already rderri'il to, where an estate was convoyed “ subject 
to the charges and incumbrances affecting the same,” a judg- 
ment against the vendor, in docketing which the “ number 
mil ” had not l>een entered, was held not to affect the land : 
but the decision rested entirely on the ctuestion whether 
the requisitions of the Statute had been complied with; 
and it does not appear that the purchaser had examined the 
docket-book («). 

aWt'4 Auil would mmi a jiulgmout ewiitnr to tlio partial 
iwliSV iy[UitaWit iiitorottt of liiii dolftir, in iliioso mneH iu wliioli ho 
would Itii VO hooo eutitloil fo uriilfT th^ ot 

Frauds ill iho ilrhl^r had owiud thf tntiro htiU’fitial 
intori4lf> ; hui ho ua* on1 an ^ h'' ^ 

filiiijr hhc hi!! . Sn, IhM iiiaa »4jt ♦ ufi- n uia!' r a hK. 
iiiMMui?! ohtaiii It Jh iii ivftilij, ! tla* di hts i'" u|nitahlt‘ 

iidii'ihi in d tanu a- •; . 

0 J j ' I s / ^ s, I ib) H*} ^ s ia *¥, 

}i> n ' V}, : *^1, N \ ir a, 71: 

\ ; L ch 1 : : : hia. j. 2 .. 

// /f? ^ \ lit , I I A I* *.7{. 5 ^ li J i <f Mntlh Auhfjlt, 

iihhitn. A- , ili r, A J.-Un, ‘1 3r, k r. iuT , Hunt, I 

\ i I li til, i \ 1» Toll. 7(>j; r., 10 Ha, oO; Uudjmt 

V; Ilmihi'i V. > '>iu I i7. n\ B. A. /'m' , S{ B. ‘2S(i. Bio tliis miIj- 

Aof I. //ifc/. ‘i\ is. bcn. jtttmoio full} Aim uhMiljyM/,p. 512, 

(f) j‘tkl. J. It] . Ihitii V, (f (: (ti > V. 1 Jur. N", 8 . 

hlrathmn^ US V, il*J; imlMu^cY, (S92; luh^hint \\ 2 Jur. 

i) Ir, K(|. 11. I ; Su|r. 521. N. 8. ,S7 > 
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The iiMlguii'iii (irriii<)r lu'qulrt'tl no iiivfi'nnce in hank* 

^ Hipfcjj had Ijm*ii Mi^d Intfort* th^^ iVniiiig ■ — - 

(if t!i(* fid or coiiimmon (/(; ; Lut thn l#aTikru|d'j of 
vendor jiffT etimeyano*, wm no pioiMtion to n |airelifH‘r 
iigaiiid prior juflgiin nU\h}. ] f, lio\\ov< r, thf* Vdid'-r 
liaiikiipi htdorc eo!iV(*yaiHo, the judgmuit.-! \Mav laid to 
i«o]i(‘ralive an agidnst a purehahi r IVoia tin* aVigia % ^ < t. 

TJiifler the liaukniphy Ad, aii} eynitlou « 4 * Fiulrilif 

atiathiiieiit agaiiid tlie laud of tho hunkrupl, ('ojopldnl *m ^ 
gooil faith hefoie tlio dale of tlio older of luljiidh atloii, II fh** 
oil ^\1 k)ho a(H‘ouut fciK'h e.u‘<‘utiim or altiK'huieui was 
issiiedj had uoj, at the time of the namo being m ( onipleted by 
seizure, notiea of any art of banknipi(y' r^onmiiffecl by liio 
bankrupt, and available against him, is to bo valid, notwitli- 
standing any prior aet of bankiuptey; and thero is ahiiuHiir 
provision as respects any execution or attachment against 
tlio goods of tho bankrupt. 

It followed from what has been above Btated, that a pur- Fiiri!lia«fr 
eiiaser who, bcjtore judgimmi onuTed. up {/ ), got in an out- pitMHlUjr 
standing legal entato, (even n mere satisfied term,) or procured a 
(leelaralioii of trust in his favour hy the trusiei^, or who, (iw in 
the disc of a i!]ortgag(K> purelmsing the etpilty of redemption,) 
was lui!i»‘lf seised or po^MfSid of the legnl (‘diife, \dH pro- 
tdfed from judgments of which he had no notice (/’) at tho 
time of his purchase: but, of eours(‘, where tho outstanding 


O/iJw V. 1 F. W. 
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V, f. 131, HU* Si‘be«lub 11.: llHttm v. 

fi Et. I71U /O imU iloyh, a 
|}, M, 4. G» »lb7; iiiiiiUh'iVt 'iathui^ 

21 Ti. J. il I). 1110; aiO; {Hid 
Si'f wow 32 & 3:i V» «. 7E a7. 

{!)) ikMui^i V. I d 4. L, 

Ih VO!,. E 


is, 25; ih r^K^rslrt ii mart* 
H'iihl v. Ir.CfoH. 

ffhih V, Jkifl'tij I I) & War. 
nr(7 

(f) hhtrpi 2 111). 192. 

{i!‘j Us 1.1 17 V, ii, M, i>, uiulo’ 

1 ) iIm rsiluifi ‘jf tlif »h liti to tln) 

^lit iw ibjrlt is to 

w'i/uoo Ji( Vi cio J). eru 
(0 5311; E1|>b. & A. 7. 

ij) Tfithttflf V. 5 2H5, 

209; v. Mdtakim^ 2 (Jh, C, 

170, 
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C|a^ n. estate was less tlian the fee simple, it was no protection 

— against subsisting judgments of a date prior to its creation ; , 

and the want of notice was essential in E(iuity. 


Paichasea: But the escroiso of a power of appointment defeated a 

^poiSBtf judgment entered up suhsequontly to the creation of tho 
byjudpmts, notice in this case was immaterial (A), for tho 

judgment only alfocted the osjato limited until and in default 
notice. of appointment. 


Effect of A judgment entered up against tho vendor, suhseqnontly 
Sronteot. to the contract hut before conveyance, was immaterial in 
Equity (f), except that it formed a lion upon such part (if 
any) of tho purchase-money as remained unpaid (k ) ; and an 
ejectment against a purchaser in possession by a creditor 
who had sued out an ekgit on such a jiidgniont, would ho 
restrained hy injunction (/) : so, also, a trust for sale was not 
affected hy subsequent judgments against any party upon 
whom such trust was binding ; nor, if the trustee had jKiwer 
to give receipts, were tho judgment creditors necessary parties 
to the conveyance (w) :,nor was it material that the sale was 
not hy the trustees, hut hy the Court («) : and tho same, it 
is conceived, is tho rule under tlie now law. J'lven a volun- 
tary settlement in favour of third pariic.? is miafl'('ct('d by a 
subsequent judgment against the settlor (c) : but a baro 
voluntary trust for sale, nhm menly (qnH.iInit to an 
anthorily to sell, for the settlor’s mvn bciiihi, ■ivimld, it is 
appreheiulod, be subject to judgniMits «!it<rni up ag-iinst 
him, prior to a binding (ontraet being iiitered Into by tho 
trustee. 


{h; ll Hi. COO; hHm v, Stmla^ 
6 Sj, .H 7 , *S/ W i M A 
C, Hi; un intlusmJv hh 
taktii tilt jibl/iutiit, 

(t) Miji V, I I Hi. 7i0 7^; 

010, 

(/) lYilJ, 21 ; /m'- 0/ 

XmJiM, iMatl. ftOl; a^itulUijk"- 
rUptej, ittd p, ."tiO, It. H’. 

{/) HiunlQH V. li L J. 


V\i, 8, 

yti) f Yif Y, hist H/, 4 Hi. 70 ; and 

•M 1 il K. 

Mh hnfk V. 1 J, K Ij. 

tdH, OiH rt 1 1 . , AuliiiiOH Y. 

1 iJuih hli.. 

(/j) Ait 1 J. ifc Ij. 

072. 

0 Ihlhin (if/mdf 0 B. 

M. U. 507. 
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t 


By ilic nil! stfBi.n of Bn 1 'i YH. f. !1(<, i!i<. m'tilifit!] 
by flio 2 & Ij Viet. c. ] 1, nntl i\, -1 Vltt. p. H2,i a jinlj^nionf, 
duly rcgipfond, niiitb'M tlio orwlifor to take in 
oxrcpt n'fagaiiiB ]tur(‘lin«fr-*,ir.ort".’i"o' >, orrn'dit'tr* f; ) wlin 
Waiiin mfh before Die fird duy oi Ottolicr, nud itl'o 
purcliasm and moilgnnti ! williouf m fin. oyjj-un eiiBroty 
of “all sueli lands, bw ments, rortoiiio, tithes ruj!-, imd 
heroditameids, iiieliidnig lands, and lieicditaments o[ toiy- 
Iiold or customary tenure, aa tie jtirsoii neaind wliom 
execution is so siu'd, (u- any ](eraou in tru't for him, shidl 
liavo Leon , seized or ]»osBe‘-sed of at the iiiin* of enteiing 
up (;■) the said judgment, nr at any timo afterwiirds; or over 
wliioli such person shall, at the time of entering up such 
judgment, or at any time afterwards, hate any disposing 
power, whidi ho might, without the assent of any other 
person, exereiao for his own benefit.” 


(Inp xr. 

■ t. r 

i!\l« iA\il 
I* : il 1 1 1« 
it'tn lit |u4u- 
tits unfit r 
t A I\ u L 
t. IR 


And by tho 11th section of tlio I & 2 Viet. c. 110, fas 
modifiod by tbo sanio Aeta,) a registered judgment is, ({X''ept IpSttelol 
as against purchasers or mortgagees without notiei>, or p\ir- 
chasers, mortgageos, or creditors, wlwf heeamo pufh before • 

1st October, 1818,) made to operate as ii til i, urge upon all 
lands, tenements, reetnrit'S, advowsonn, titht'S, rents, and 
horeditamonts (s) (including lands and hereditaments of 
copyhold or customary tonuro) of or to which stidi per-on 
shall at tho timo of entering up such judgment, or at any 
timo afterwards, be seised, possessed, or entitled for any 
esfato or interest wliatover, at Law or in Equity, whcflier 
in possession, reversion, remainder, or espeetaney, or over 


(/t ) Wliit Ht i ww to iuflude nimplti 
contiact (TKlitfFH; lie IbnUf 2 D. 
& War. 147 ; iilinl m/ird on tht* 
EagliHli Act, iSimpmn s\ 2 K, 
& L 11; sw jticlgineat and dinik-. 
piHli Me Mmifi, 
b) 2&3¥.c.ll,ff,5. 

(r) Tliat «, tlio day on wliitdi 
is origiiiallj alped in tho 
Maxtor’s hoolc, not tho day on whiuh 
tho roll is oanriod in imd the jadg- 


iBotd iHOskrc'dnf htbI tliin, 

ftlfhduglt tho (irkkai tfiti) tin) 
bitth: MiltiMiiMilfy 

annndrtlnn a mlhum ttf tho taia- 
thm of wta: Mur v. 

3 Man. k 0, 233; Mufen \\ Hmm! 
Mus B, 16 M. k W. in, 
hut stn Mime ?. Ikrrn^ 4 B. iVlI, 
(it) Ah it) loumlinhla Iwlng inoliilod 
k tliiH section, wo w ihhm% 
I J. k IL 530, m, 


mm2 
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(lap. XI. 

Sit*!'. 2. 


malt !• tilt 
2;kV 2i Vift 
c. 3K. 


wliicli siic'li pc-mm phall at tlio time of entering up Biieh 
jiiflgmeit or at any time aftorwanh, hm any cIi?posiiig # 
power wliieli h* nuglit W'itlioiit tin* a>%‘3eiit of any oilier 
peison exereiPo for IiIh oun lienefit (/) ; ami is to io Hmliiig 
as against ihr* pen-on against whom jmlgnieiii sliall he so 
eiitererl iip^ ami agaiii4 al! persons daiiiiing iiielcT Ihm after 
sufli juiIgiiHMit ; anil is uUd to If* himliiig as against the 
issue iif Ills hijily auil all 14 ! her persooH whom ho might j 
without the as^tuif of any cither pcTson^ out off and debar 
from atiy rimmimler, TeVersioiij or oilier interi^st in or out of 
any of tin* said himls, ivnm nts, retiorie?, udvowsouH, tithes^ 
rents, and hi-n^ililmuimts: ami every jmlgment (TOlifor is to 
have siicli mid ilu^ same ivmedifH in n rmui of Eipiity 
against the herislilanaaits Si> ihargid hy virtue <4‘ tlie Aet, 
or any part thereiif, as hewouM euiit]<‘il to in cnse tlio 
person agiimst ivhom smh judgimni rimll havi* hemi m 
(mtort‘d uji ha<l ptovtu* to riiiirgi* tin* sam<* !ior(*ditaim ids, and 
liiid, hy writing under his ham!, ugiveil to eliarge the same, 
with (lie amijiint of sueh judgment di'ht aial interest thereon: 
IVoYiflod that no judgmiud ereditor shall he nditleil to pro- 
eeed ill hepiity to oUuiii the hemefif of simh charge* iiiilil 
after ilu? expiralion of one year from the time of imteriiig up 
sueli ]iidgmi*nt {it}. This proviso does mi render it necessary 
that a year shall havi* elapsed hiiim registration (/)* 

lly tie* ‘id A ‘if Vul. e. ds, alirr ruMiig iird it was 
dosiiuhlo to ]du‘o IVm ]{ dl, eopjEhl, and rud'^aary rsfalos 
on tlif tunm iheiog with huMdiuId in if'pret of 

juflgmeids, siaiufe.s, and I'M *gni/,ti;{‘i , 0 ^ again t purchasers 
and luoi’igagn es, and fd'O to mahle pmvha^a'^ and najil- 
gagfi'S of estate^, win tluT freidmld, oopehoM, or ensi ,iuary, 
or locudmld, to a^'C-cuiaiu when cevc^'iitiai lia^ issued on any 
Jiidgimsd, s(iituti% or fee»>g!uyamee, and to protiKd theiii from 
delay in the levecution of the WTit, it wa^ emieted, that no 
judgment, statute, or rueognimee, to he entered up after 

(/) Wlikli exclutltss a power nf tes- (rl Bedphhe IL (%, ?. Iklnhruhje^ 
tutiieiitary iipiK^rntmoiit, umbk. 15 B. UO. 

(«) Si‘C’ Huuth V. Mard^ 1 Coll 706, 



mii irra -W3 

llif‘ n! Ili<‘ Ar4, fliniiM ft!Tr‘^*{ miy liiifl wluiif'ttr 

yn]m\ i'l II hmJi pfi |ti,r,liV'fT fur * *’ - 

or a iwlidlNr iiircIm-^'sT u'r lm<I 

iiotior* or iiof of any Fuuli jndgmfiit, .Mufii^o, or tucnpii/'iuro,) 
imlobs a wrif, or f4lirr <luo propf n (?f o»f siieli jiaig* 

iiieiit, &{3.j slioiiH liavo Iron ngistoriHl tlmin iiiont;unr<l, 
k'foro !li«^ oxrciitiuTi of tk* ron\oyuiif«o or morigago iu liiiig 
and tlio pajiiifid of iln> pu^'hoKO or iisin'igsigo fitoiipy hy 
liim ; liut Si provided thii no judgrufiii ur wril uf t-\<i u- 
tioiij alilioHgli duly n-giderod, nhottld aliVrt any lnul ii^ to 
ft him jhh pnri‘lia'S(*r or inor(gagof\ tnilo^;4 oxututloii 
should Ih 3 put in foro(‘ within tlirro calendar inonfhg from 
the time when it was nfidoriHl The Aut also ontaldishfil a 
register for writs of exetmlioii, and pn‘serihed a imv modt‘ of 
regifetratioig re.j in the naino of the exeriufion er^hinr; thiw 
rendering a douhlo search necessary {//). Tiie Act alsf) re- 
stored to heirs, execjutors, and admlriistraiors, i!i the adiiunifi- 
tration of their ancestors^ ieHtiitors’, and intf'states’ ef!eet<«, 
that proif‘etio!i against unrcgihttTOl judgmtmtB whieh was 
inadvertently taken from them by the elosing of the dtwket 
under the 2 & d Viet* all {z ) ; ami provided for tlio re- 
registration, as against them, of judgments every five 
years [a]. 

By the 27 & 28 Viet. e. 112, after reeiting tlnit it was Mgmtmta 
desirable to assimilate the law affeeting freehold, (»c*pyhold, ITt's^Vici 
and leasc'liold estateSj to that affeeting purely personal eHlafes, 
iu ri'Hpeet nlfnlHir judgimnitM, statutes, and rec^ognfranet'S, it 
was enailed, that no judgment, statute, or rt<*ugnkriiic*e, 
to be entered lip afta’ the passing of the Aef, should aflVcd 
any land of wliaiever tenure, unlil each land should have 
been adiially delivered in exufution by virtue of a writ of 
chjit or other lawful iiutliority, iu pursiianee of sindi judg- 
ment, statute or reeognissaneo ; and tho 8rd section p^ovidt^s 
for registration in the manner proserilied by tho 28 & 24 Viet. 

(y) S. 2. * («) B. 4 ; aud mu 2 & 3 V. c. 11, 

(g) S. 3 ; ami seo fulkti, Udmu^ and 18 k 10 V. o. 15. 

26 B, 600, and miU^ p. 527. 
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f XI. f, !]“ 1 (iiilv lint if iii to lifi in tlio debtor^ find not tlio 
- ‘■-‘1. i 1 . llt-'r’s uuiii. I ; iiinl (ILsi (- h-oh ivitli prior or other regi&fra- • 
lion t,f fill' jwlgiiK'iti, ibfatuto, or rtfogiiinauce; and under 
file !l!i pniiou the judgineiii creditor, having <-nmplied with 
the rLijiiibHiuiw of tlio (Stiituto, can apply to the Court fur 
a Kuraniitry order for sale {h). 

It tf lioyoiid the fcopo of this treatiep to attempt an oxhans- 
tive iiupury into tho law upon this iiitrieiito subject ; and, in 
lli(! following lemarhs, it is proposed briefly to consider, 1st, 
what arc judgments within the meaning of the Acts; 2udly, 
wlmf piT.|»orty of tho dohtor they affect; drdly, what are tho 
pnteiif remedies of the judgment creditor; auddthly, how 
tar the ri'cent statutory provisions affect the law of vendor 
and purchaser. 

And first, wliot arc judgments within tho Acts:— 


eVrtain do* 

Cffikw }‘ave 
tk* « ftti I of 
JudgmfcBtii. 


JwlKIlifditfi of 
lufoiitsil'oiirtH 
mny If? rf> 
mm si* 


Pm ISIS uitl 
tildf t i I* 

F.iLilutc 

Coiot. 


By tlio ]8tli seolion of 1 & 2 Yict. e. 110, decrees and 
orders of Courts of Equity, and all rules of Courts of 
Gimnion Law, and all*orders of tlio Lord Chancellor, or of 
tho Court of llo^iew (wliilo it existed) in matters of hank- 
niptey, and all orders of the Lord Chancellor in matters of 
lunacy, whereLy any sum of money, or any costs, charges or 
expenses, shall be pavfihle to any person, are to have the effect 
of jiidgiiii nts. And by tho 22iid section, judgments, Ac., of 
certain iiilerior (hurts of if^eord may Ifo removed into the 
supc^rior (hurls; and arc there to be registered; and thore- 
lipoii aro to become binding as judgments of such superior 
( hurts p) : and by ihu l^i & 11 Yict. e, dd, s. 21, tho provi- 
sions of th(' 1 it 2 Yict, e. llO, as to decrees and orders in 
Efiuity, are made applicable to decrees and orders of the 
bukiiue (hurt of Lancaster; but before the latter can affect 
any land an against purchasers, mortgagees, or ereditors, Ml 
particulars of tlm cau^o or matter, and of tho deereo or order 
made therein, aro to be left with the protlionotary of tho 
Court of Common Bleas at Lancaster, and entered by him in 


(/i) p. MU 


{,') Sec 18 & m ¥. 0. 15, 8. t 
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a look k(pt for the purpose. Ami ly llio I<S & 10 Viot. c. M, C!i'>l'- XI. 

" s. 2, similar prorihious wjre made as to tlio Cimiiuon Law — 
Lulafiiiato Courts (now ftlolished ly tlio .Tuilkniuro Act, 

187;i), and tlio CHianoery (lourt of Burhnin. 

But in order to bring a dooreo or order of a Court of Tlio fli-fiwn or 
Il<iuity wilbin tlio I & 2 Yict. e. 110, it must Ito oim'Svliore- 
by any sum of money, or any eost.s, elmrgos, (.r oipi'iws, 
sliiill bo payiiblu to any person.” Tlm.s, a dcireo for an 
aeeount, and lor payment of wbat shall bo found due ila reoii, 
does not cntitlo tbo poraoii in wlioso favour it is made to 
obtain a charging order, pending tbo taldng of tlio aoeount(rf) ; 
so, wliore a dooreo was obtaiuod against an executor for pay- 
ment of a certain sum to bis testator’s estate, with wbieli ho 
was to be ebarged in taking tbo accounts in a pending 
administration suit, it was lield that it did not eon.‘'fituto a 
judgment debt(e); so, a deereo directing payment to tbo 
credit of a cause, is not within the Act (/) ; so, a deereo 
dii'octing payment of costs is not a oharge upon land, until 
the costs have been taxed, and the decree registered (y ) ; iiuil 
a certificate of the cbief clerk, finding money due, is not an 
“ order for payment ” (A) : so, the person who seeks to Miforoo 
as a charge on land a rule of a Court of Common I*w direct- 
ing payment of money, must bo tho jairsou to whom the 
money is payable under the ndo (/). 

By tbo htb section of tbo 23 & 2 f Viet. c. 38, and by tbo Meaning of 
2u(l section of tbo 27 & 28 Viet. o. 112, tlio term “ judg- 
ment,” ill each of those Btatutes, is to iucbide registered ^J^fjg*!.****^ 
docroos, orders of Courts of E(j[uily and Bankruptcy, and 
other orders having tho operation of a judgment. Tho term 
is not cxprmhj limited to sueh decrees or orders as direct tho 

(d) C'Aa&ici V. Mult, i Jur. N. S. (ji) Sirtdifi v. IMurtou, 10 

91 B ; distmguiBli Dde ttf Btdufott v. W. E. GS*! 

Thlllps, 1 Bo Q. & S. 321. (^) M MumfiM r. 5 Jiir. 

{A Oarner ?. drl^Sj 4 sTur. H. B. H, B. 419. And m Bimw ?. Kmk, 
m, • 20B.m; 6H.li.0.6BL 

(/) Jfard t, Shahddfi^ 1 Br, & (*) Cnwthr y, Vmiikr^ 2 diir. 

S. 269, 272. Bttt soe Mk y. IUy, K. B. 274. 

6 Jw. 465. 
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C^iap 


Whnt 

pmpcniy 
exltiulwli^ 
iimlft iht. nm 
law, 


Juflsrnw'iit mi 

iiaiiiif'dmtii 
fliatKe in 


o! 


of tenant in 
tall 


parinnif monoy, ai c diargoH, aii*l ^ ; Lui. Him 

fail h* lut Hftio that Hueli redrktivo coiiHiiiic'tiuii is ’ 

tilt' CliHHf Ollf, 

ScH'oiKlljy as fo wliat propoity of tli<‘ tloLtur k aifeclcil by 
Juflpiii'mtB imilir tlio now law : — 

UrnlfT tlio pwisions of iln? 1 & 2 Yict. o. 110, and tlio 
snoeooding Statutes, a ereditor may now, fevept as against 
piircliasers and mortgagee's prior to the 1st flotober, IHJJH, 
and purdiasers and moitgageos without iiofieo,) take iindt^r 
an (kpi l!io entirety (Instead of a mere inoifty) of tho 
ddanrV pnperij : and thin rigid e\tei!ds to eopyliobls, 
estates over wliieli tlie debtor has only a general power of 
appointment, and leaselndd estates ; upon all of whieh the 
judgment ean operate : and it Ls said, that where the interest 
in a term of years is merely equifahle, it is siihjoct to the 
legal as well as tho equitahlo remedy {1), ^Yl\m tho pro- 
jKjrty is rd Mieh a nature that it fannot be taken in execution 
as, c//,, an advow’^on, an estate in remainder, a reversionary 
intere4, or mi equity of redemption, the Jiidginent, or tho 
writ of exc^mtion, prior to the 27 & 28 Yict. o, 112, operated 
as an immediate charge upon tho estate, instead of Inking, as 
formerly, a mem general lien (/) ; Imt under that Statute, 
actual deli\ery in exeeution in now neiossary to create a 
charge (m). 

It Is aho MlNn«ihha that the rdife of a juiifdaumt is 
e*\f(ii<lib!» us uj: sin^l the tiuji t»f a, ’Sir\I\ing 
joinf-tenaiit, and not, us formeih, im nly ior the life of tho 
d« b|{>L 

It also hams proh hie that the judgiiieiif eredilor of a 
tenant in tail, (wheiv tliere is a protector,) ean take the land 

(4) See Bug. f)il; IM'^i n v. Murn% 

M I ^ ^eo \ (n) Ah to \Uuft is a dliury in 

!kii o, (IS, id 1 ; untlfiiio Wiiihi (»f an o|uitallu hitiriwt, 

V, II) Jiir. K B. 74L ws) Uattmi u Emjimd^ 0 (Jk 229, 

(I) S#e 1 & 2 V, < . 1 10, s. 13 , Qme ana p. 517. 
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in execution as against {Ik* i .no in fail and ihal flic jiidg- 
ment creditor of a tenaid in tuily (wleie tin U no t tor,) 
can take tlio land in excKaition, no1 only as agaiiiht tin* 
in tally l)ut also as against reniamd<rmc!i ; and {Ir'^tj (an lio 
nodouU as to the rights, in Equity, of a judgmuif uiditor 
of a tenant in tail. Where a judgmoui creditor fild a hill 
to realise Ms charge against a tenant in fail in po-^K'-sion, iho 
latter was ordered to execuie a^disentailing deed f n). 

It also seems prohahle that file joint donee of a pow^ r of 
appointment, who is entitled to any estate (»r iiilrrivd in 
default of appoint mont, cannot, hy eon(‘urring in an exercise 
of the power, defeat the lien of his judgment creditor upon 
such estate or interest ; as to do so would he to df^ntgate from 
what is hy the Statute made equivalent to his own peisoiial 
assurance. 

In llmrh v. I)mmn^ Sluidwell, V.-O., with rofcreiiec to 
the 13th section of the I & 2 Viet. e. 110, said, that ho 
‘‘could not conceive any set of words better adapted to 
di'serihe every possible Intel est in lands of euty pOHdlile 
description ; tlu^y are as comprelieiisive as possible, and 
include lands of every tenure, except, ])erhap’>i, lands h«M in 
ancient demesno : ho tlirn dended that a regisfered jiidg** 
ment operated as a charge upon the hemfiual iiitercsf of the 
debtor (the grantee of a personal annuity) under a triiHf for 
sale of leaseholds for bettor securing tlie paymnit (d the saM 
annuity : so, an annuity charged upon, or issuing out of land 
has been held to be an interest in land witbin Riihito (e) ; 
a like decision was come to in llmhell v. M"Vn/lmk (/i), as 
respects a gross sum of money socured by covenant, and hy 
declaration of charge ; and the same, it is coneeivod, must ho 
the rule as to a legacy charged upon land Whore a trust 
fund was invested upon mortgage, a judgment creditor of one 
of the cesfum qm irmt was held entitled to a charge on the 


(») Zeuis T. Dmiioiuhi) ‘20 B, 3DS. (j») 1 K.. & J. JU3 , ttEil »ee i'iutt 
{&) Tmmffhmkmil v. Quhurm, I v. I Ha. Hi, 

DoG.&S 209 
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SKMxnm iNcixMBiamsj irre. 

jnj}alLV out of llio rents of ilso 
iiiMitpi-Ml propfity; but n>u on liis ^sbare of tlie interest * 
p.iii} by tiiM ihoitgagor uu(b>r his eevtaiaiii, and not taken 
fafW rents (f/‘. 

The disihion in Jlns^tHw 2l^f^ii!.hoh scitohI to e&taljlWi) 
ill lliofiiyj i!if^ nofosHily of Bear4ing for judgraeiits against a 
iuor!gagf *<‘5 upon pajing (dl (jyr faking a transfer or reieaso of 
tli<» swiiitj— and a like neee^sity in llif ease of any dealing 
ail an unify, or, it is coneeiveil, a legiiey, lespc'ctively 
eharged on laiul ; and it was very dllliuilt to avoid the eon- 
elusion fluif Ihobame javeautiou ought in sirietiiess to have 
la i II hikt n in pajing off, <t assigning, or taking a release of 
a nglstiuvd jiulgnant debt, it being lli<‘ stutiilorj equivalent 
to an cquiluble mortgage; and tlial if jndgiiicitis were found 
registered aguinst a moitgagee, or agaiint the owmer of an 
aiiiuiify or legaiy charged mi land, the like B(*arelios should 
have* been nusdo in the imnn*s of his juilgrnenl creditors, and 
in like manner against their i^mne judgment creditors (if 
any) ; ami so on, in an iiitinito series. Tlio practical iueon- 
veiiimui s and ahmirJity of this exci‘3Bive development of tho 
doctrine laid down in IkmH v. Ikmon^ aro self-evident, 
and weio in fact the main argument adduced fox disregarding 
that decision— a decision which, it may ho remarked, seems 
fully wiirraiited by the words of the 1 & 2 Viet. c. 110. 
There being thus evidiutly a uskkt dhjitm^ tlio 
L'giskiim^ intervnud, and hy the 11th seefum of the 18 & 

10 VI(‘f. e. lo, emictt*d tliat ‘'where any legal or equitable 
estiite or iiitire>st or any dhposing puwer in or over any 
lamlH, <ir h? rnlitmnentH, shall, under any convey- 

imce or cttlut iihtrumtiit executed alter the pas'^ing ot tliih 
Afk bieoiue veshd in any pei>uii as a purchaser or iiiort- 
giigiMj for valuable eonfeidmntion, sueh lamb, tenements, or 
heredifaiiimits shall not be takmi in execution under any 
writ of or oilier writ ii execution, to be Biicfl upon 
any juciginent, or any demve, order, or rub' against any 


bjj Jik^hti V. I J. 4 II. f*} 30 « 
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mortgagee or raorfgagccs thereof, who .vhull have Ik*' ii i niil fli'*!'- xr. 

• off prior to, or at tho time of the execution of, fcueli convey- !1. 
anee [nr other instrument as aforc?ai<l— %.] ; nor cliall any 
Buth judgment, (Iccreo, order, or rule, or t!io money thavhy 
Bccurcd, ho a charge upon gueh lauds, tenements, or Iif-ridita- 
ments [which, or any legal or ef[nitaUo estate or interest in 
or disposing power over which shall Iwcome— %.], so vested 
in purchasers or mortgagees, npr shall such lands, tf ucmi iits, 
or hereditaments [which, &e.— Qy, n! cuifi] i-o Ne-lnl in 
purehaseis or mortgagees he ('xtended or taheii in exemtion, 
or rendered liable under any writ of cjiteut, or writ of exec u- 
tion, or other process issued hy or on behalf of her Majesty, 
her heirs or successors, in respect of any judgment, statute, 
or recognizance obtained against or entered into by, or impii- 
sition found against, or obligation or specialty made by, or 
aceoptaneo of office by any mortgagee or mortgagees, whoreby 
ho or they had, hath, or have become or shall heeceme a 
debtor or acemmtant, or debtors or aocouutants to tbo Crown, 
where such mortgagee or mortgagees shall have been ]>aid 
off prior to or at tho time of the oxeemtion of such ('onvoy- 
anco [or other iustrument— Qy.] as aforusaid.” 

This enactment, it will he observed, doi'S not expressly latiiiukomt 
provide for tho several cases of Crown debts and liabilities (,! u , «. n. ' 
and judgments affecting annuitants, legatocH, judgment 
creditors themselves, vendors claiming a lien in respect of 
unpaid purchase-money (r), and all other iscrsous having 
pecuniary charges upon land, cxei'jit mortgagees; but tliertt 
can be little or no doubt that persons ehiiming, not as moii- 
gagoos strictly so called, but under srenritioH by way of eon- 
veyancu in trust to sell, or operating only to create a eliiuge 
or inoumbranco, without conferring any right of foHiclosure (.s), 
come within its provisions. Doubts may, liowover, be sug- 
gested wbother it provides for tbo simple case of paying off a 

(r) See anil (ionHiilor J/ow/ V. (*) Sue I’fU v. Ciirtir, 17 B. 11; 

3 Jiir, N. S. 681* and ilio Bimilar JU rndmiuodi 3 1C kS* 715. 
wording of 17 & 18 V. < 4 . 113, 





n !| XI 


JutlpiHii w a 

« on nil- 
|i}tKl|)iirilia^«i« 
mow/, it. 


Not a *^aln f<if 
\uliio williiit 

27 Mw. 0. 4. 


loh’ ixn'MiULixcK^, Eia 

nf'taiM lo a »sa1o a ro-inr*rtgn<>f* ; or 

i n* t!is ( ‘ i’l a 'i i* E ’^vlu le fh^' iiioifp'g*' ih iiot pilti o/f/ 

hui tip foMgiiod and kopf nn hoPoii flonrsiM^) 

fVOB iipfai a falo; or for f la? (m^o of judgriionts agaiii4 a 
piiiMio Binrfgag 0 \s]\ jMMfniimTancp i-. roquiiod t.> a Bale of 
jail of f!p* I'liak allliougli Iko pnidiaso-iiionoy h rcwiYed liy 
i!ii* fii-if' iiKUinkawor ; or for tho cfi'O of a moiigagoo 
roleadiig pait of the land in* eonsid(‘raiio!i of a Biihstitiitcil 
Beeiirity h ing given for flie tleU, or in rellaiifo on Iho Biiffi- 
(leiiry of lii.H remaining Broinity. Xor does it appeari so 
clearly as eould he widied, that a .sal(‘ by a inorigageoj under 
the usual power, of part of the land, when the sale realizes 
only a poitioriof tlio mortgage d<l!l,K^\ithiii ihe^ tiiaefinenl ; 
Imt fliCTu ean be no reasoiiahle doulit that it would Im* held to 
he so ; as the mortgagee would in facd Ih) paid olf, rpm the 
partieular land compriHod in tlio sale, Jt lias hrai held 
raider thi*^ seetion that, whether the mortgage ho prior or 
Ruhsecpieiit to tin' ] tabsing of the Act, a horn jhk pnrclmscT 
aupiirrs a valid title as against registered judgment erf^litors 
of the mortgagees, provided that the mortgage he paid of 
pre\Ionsly to, or at the time of, tho execution of the con- 
Toyanee (/}. 

A judgment entered up against tho vendor after a contract 
for sale, as formerly, may he enforced against tho unpaid 
purcliase-money ; althougli execution cannot ho levied ujton 
it (uj : and, upon a sale hy a mortgagee, the surplus proceeds 
of sale may ho rcBorted to for the diseliargo of judgments 
entered up against the mortgagor subsequently to tho mort- 
gago(/). 

A judgmont creditor is not a puroliaser for value witHn 
tho 27 351isi. e. 4, so as to avoid a prior voluntary settlo- 
nient (j/). 

(/) (himm Y, 25 B. 43U {^) I^eamn v. Lwi 0//wf, 6 B. M, 

{h) Bm(H ¥. hrioU, 4 B. 5h5. & U. 507 ; we, a| to Maad, 12 & 13 

(/) liuhnmu V. U Jan V» e. 05, s. 0. 

m 
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Nor (lo(s a judgraont ojiciafc as a clnrgn upon an < n !c-i- ' M 
, astical Loncfieo; tlio Winds “n'elijtics awl iitlif!*,” in ihn Ilth - - 

and latL, scetioiiK of tho 1 tt Viet. e. 110, Iiii\ing nfomiw 
only to lay rcftorios and tithos {;). ' 

But a judgment on a loud of a rauniciiiiil (wnoraiion will '5'-‘n''V»a 

* * Iiiimwipil 

Operate as a oliaige on all lauds and liertdilauiciits of tlie Lm i/i. 
corporation («). 

Wo may hero remark that, Ly the 3i) it ill Vitt. c. MT, 
s, 4, tlio rolling stock and plant of a railway company lue foi i,!',;'"'*,'. 
tho future protected from being taken in execution; but a 
receiver, and, if necessary, a manager of tlio undertaking, 
may now bo appointed, on tlie petition of tho judgment 
creditor ; and tho moneys paid to such rewivcr or manager 
will bo ajiplied and distributed under tlio direction of the 
Chancery Division {h}. 

Wo have already seen that tho judgment creditor can (’rrUitur’d ex- 
now take under an c%i7 tho cntirofy, instead of a n«rt» at law; 
moiety, of tho debtor’s land ; and thirt several kinds of (iro- 
perty, wbicli were not extendible under tlio old law, are 
now liable to bo taken in oxeeutiou. It does not, liowever, 
appear, that tho creditor has aetpiired any remedy at Law 
against equitable estates, except in cases of siniplo trusts in 
favour of tiro debtor : c.y., it is coneoived that on equity of 
redemption cannot bo taken in execution (e) ; but that land 
held simply in trust for the debtor at the date of the judg- 
ment can under tlio 10th section of the Btatuto of frauds {<{) 


(z) lliUtliHS V. (hllhnnhy G I). M, 
L G. 1 ; kmn^ .1 IK G. ^ 
,108, (Uiii w t N, k M. 

227; V. 2 S, i (J r»0U, 

V. iitnvjwf/j 3 1). 4: Wdt. 

270. 

{(i) ArmUY,M(Vjoi%<^( oj 
ewi, 2 K. k L 574 ; but sec Juiohi 
V. Midgf'i 11 C. B. 741, 

{h) m to tlic mr'yiiiiig' of tho 


.Ktstuui, 4 IL 

(U, 1 1 (1i, !K oil, untl /if kt'itkuH 
Ji, /b , 1 L, II li, |L Nil, lui form 
of Ortlor, HiH H(4on, 1 22, 

{() Amjlu* lialitm ihml \\ 

0 (Jh. IK 271, Hi Pm, 17 Q. B. I), 
743. 

(d) 20 C. II, <, 3, «i. Elpli, k 
Cl 7 G AO/. Tlif Hcxtion tmly t't- 
ttwU tt) a «irnpb tnwf, af- 
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XL I !»■!). Ti nifinu"liaf'’ aliona- 

T J*. ‘ 

. - — — jif'ii f4iifiuly timij to mi for , 

m ]|| Kmiity, <1 jo jialprmnit wilifor i% iiinW tlio l'!fh 

MMiritii hfilir* I 2 YM, p, I fo Lw‘ tiio wniio rfitirMlif'S 
ayioihi ilin liMVfiilamonf'i diarg'. a.i lia wnM Iw 
io if Dip |j roll agflTOl \\lmiii ilio judynml 1ms 
iiitiTMl up l*;rl pwfrio and had in ■\viitiiiff nf^ivcd 

in tlmrgo^ilr' ranm liorcdlfamemlK wiili ilio mnoiinf of tlio 
jnilpiiioiif and infort-i: Imt Im U not <n piocwl in 
H^liiify to olitain tha Ik in fit n! minh di.irjfo, loifil a yonr 
liJH from ilio np of tlio judpiitiit. A 

\uillmi ayiMOifid in fliaryo h in Ivpillj iiYiitifnl in 
iIImI \iilli an jofual |udtrisio!i! iioiiHor is !y 

flils ;M‘dio!i plmnl in tla» piM'tiou fd’ an M|iiitald‘ iiHJum- 
hmiiM-r uitdor n inMiiorandiiiu of caiiy io ilm 

ivhfiidioiuiH to tim iiin«MvIimi liis judannoiii is io lo 

enforce nih. It i'^ not, liowovt r, nr( t v,ary that a y« ar sIiouM 
liavo olqv'd fimo iho iNpdralion of ilw jndpmiii (^") ; 
aiidllio f outi ^\!ll, witldn ilio yoar, iutcrhro at llio suit of 
t!io jiidgiaoiit { t<‘ditor,sii<i jtrovnd tlio ilostniction of tlio 
jirojorly, ulthongli no subdaiitinl roliof oan bo obtaintnl 
until tlm ja ar has expired ( /‘)* Ih fnre fbe Judiftifure A(d, 
iHTUj a xvrit of and not merely a /. /Oj must liavo 
imied before tlio Tomd would iiife-rbre///) ; but nowy under 
OB«! sydeiu of judicature, iliin idl(‘ form may be dispensed 
xvitliY/), nor is it laeeNSiry, for tlie purpose of getting a 

iVsfHihiMld.fi-rU iieuthl r nh% uhfl (/} nh fxW. 2.'x B. 80; 
wlii li a<'* ^ luU 0 ( juluts'^s /i^/0 0' u / /'O'A'U l» l; anl 

f»f '»!> 1 (1,1 r / 0 /I ''0 \. ^ a, ;> 3(1, (». JUi; 

ihil Vi fi! U.iU )0|. Tlio /(’ pn', tf Xnff^ *t ^ B Uij 7110 ; 
(flMt <if flu* t UuU 1 A a Y 0. 110 Ash!<^iui ,iH iifwl Q C'li, 

1 h t<M t! £ tuili! It I). 27 *). 

of IIh ,in n ilofutu- 7^)) Stmtkw, I (Ull, 705; 10 

fi!iiio4' a it) 4 riitmly; urdsnrjHtto IIi;. 10 ; uiitl i then oHoil in hd 
lliin Ui«‘ i.ituii iiott, nui Y /A v. i^nh f/ 3 ! (id* 

|iro, « iih ' ,1 If. iX 1 ^ 107, 115; OWf/v// 

(0| !k)h idiua ^ 4t‘. ^ V. Itn V. Ind /•, 0» B, isO. 

15 II 1 01 Tf j., 27 fv* lit HViVm^ 13 

Ch. I>. 25i, • 
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rf'coivpr nppoiniwl, tliut ilio judgitifjit Wfdiior ;-li 'ulil ♦ ['■>? ^5- 
.moneo a fo'fli action (/). 


ItoffMrntion has iin rchiiuspcftiva cil'ccf fo ns to nuikfi tin* 

^ I ? f|»t| tiOlt 

Jiidgimitj wImii op^nilf* ugaiiri (tv^AnAi v'** 

morigagi'es as a fliarg*! fuaa lha data af \U laaiig fiAnd 

fif) a ct’^rfifiraio of Ik* t.ixntkn of oodn iiiurf h> 

registered, and opitraies cailj from tlu‘ dutt‘ of regi^iatioa if), 

§ 

It lias been rniielidoiililrd wlalher tlie prefer rmnody, In Wlidtirisi 
Equity, for the jiidgineni <*redilor, is sale or fomdoun* 

In oBo casts when* the aiitlioritiVs wore fully rt-vlewi'd, ii wu ^ 
hold by V.4j. Wood ihd the pro]>or remedy for an ofiniiahlo 
mortgagee, who has !iot an agreement for a legal mortgage— 
a position analogous to that of tlio judgment creditor— is 
sale, and not foreclosure (//) ; and this decision was generally 
accepted and followed. But in one case (o), whicli lias simij 
been frequently followed, it was held on the aufliority of an 
unroported case of Prj/rf ?, Ihruip) before the Court of 
Appeal, that the appropriate remedy for an eqnitahle mort- 
gagee is forocloBure, sale, Undi^r s(^ction 25 of the C«>ii- 
veyanoiiig Act, an equitable moi^gagee is now entitled 
to a Bale where he can obtain foreelosure (y). It Is, Imwever, 
eoiiccnyed that this sc^Iion does not entith^ u judgment creditor 
to a sale before tlie liipso of a year siuee the date of eiittrliig 
up judgment (/•). 

But the 27 & 28 Viet, c, 112 , has proylded a more 
summary remedy, in Equity, for the judgment eriHlilor. By 


(?) tSmiili V. Q. B. I). 7<0 

An(}h* It’ihnn ilmd i. 

9 ill. 1). ‘2T*> ; kiit V. H (li. 
B. 7}||; wliero tins \^rit iK*t 
mdorHttl witli a claim f(*r « leulvir. 

(A) Hmymit V. U II 

484. 

{/) & f. 

(w) Sale in Fmdmr v, 

5 I). G. S. ShuiWfH v, 
Marktj, 2 1C. k L 11 fBnM v. Munt, 

10 Ha. ''10; airlwe Carhkw 


H B. S2d Forrtdcj^nr. tlliriONl lit 
JyuSV. ihuhUi IT B, AHJ , /W?/v, 
11,1.22.1; M(S^‘.e ii ffu 

21 B iml, 

V. Ihtmp^nu ^ ! tf, 4 Ji. 

120. Si Cm, Hjh, h27. 

(iq Jiunr. V. lii Ki|. nVI, 

(V) n; En. 17II, n. FUliir^ 
4 H 4 ft Htq, ; and |i. BliO, 

{#/) (kiktii T. Biiunjfir^ iVl W. It. 

2 :)K 

(/} l42V.mU0,H. 13. 



:4I 


f in:. \f 

I.f'l ‘3l5i ! HI 


('nSi'.hiK fi'ili 
of flu »!7 A 
Vid* n Hi. 


iii:s i\ni ly vMinnsvK<^ kui 

i!i«^ llli nnlinii it iu*iiisf <'vtTy (ivilifor, In wIkiiii niiy 

I ii*4 ai 111- Idnr ^luill Luw untiully hmi in cwmih 

ihni lij (»f any jiulgmud uiifW lliai fuifl wliuse 

luif, nr oilar (if avnitini^ hliall lie duly h gi^tarcil, 

fLalUv niifiilnl fmflmi'lli, nr at any fiino afttaiiaifH wliilo 
iiin rigisiry of snAiurii or ofhrr *slni!l eoiitiime in 

fnru Jo olifain from (he (ourt rtf (lamfery ly (A, 

ill a Miiiiinaiy '^ay, an r^nhr forfak of liLs tleltorV. iiit^robt 
ill siw‘]i lira! ; aiel every pAiUoii may be B^nvi! npou 
the fkbinr raily; and thereup-on, the Court is to diroH all 
iirei h4iiy and pn p r hrjaisie.s as to tin* nature and partif ulars 
r»f the dib(oiC inton’d in tlio hind, and Im title thereto; 
air! in m>h iiriulu*-., niid piieially in ennjng into 

ellVd Hiifh nohr lof di!e, t!n< piaeth-* of the IViirt, with 
le^p.it hi ^nles of r«ul < taf< ^ of de<eaM*d peO’.eis for ilio 
p.y iiieis! (^1 deht‘‘, iM to le adoj tod and follo\H d, as far a& iho 
wuue may ht* i'oiuiil (*onvuueut!y uppliiMhle* If, on making 
smli iiif|idiies, it app(%ars tliat any other dAjt duo on any 
jiiflgiiiuit, Ae,, in n eharge mi the land, the ereditor entitled 
to sm*h elmrgo (wlndher piior m’ subwquont to the charge of 
the pofifhuior) m to bo served with notioe of iho order for 
Mile, and after Hieh stniee U to bo bound thereby; and this 
pom I (1*4 (d* hu< h sale an to be didrihuted iiiiioiig the persons 
who may be found (‘utillefl ilierefo acei?rding to tlanr rohpec*- 
C\e pihuifles {/) ; and all paitie^ cluiiniiig iniered tliroiigli 
the diblof nro to be buum! by lie* orfh*r for nde e). Tln^so 
pi.evi i <n> if mu t hr* eU.^md, are imisly pr(>jnfli\o; awl 
a < mIJi;, f » wh tUi lie* 1 md !;p b* a d-dhead iin \eiutioii 
uwh r ii jiidgmi at * iit^o d nj^ pn >v to th»* A( C i^ no! udithMl 
to a nmmmry eid r ha* ..ah ' ^ , 

The true um-fnelhn (»f llee iV Vk'l. I]*] 
l!i( subj( H of mie !i di-s u-^iwL l\vlhe!h*4 which 

!i.U(* ulnady r(leii»d, WijudenenI i*. to o/Zm / aii\ kiidof 
wluitever tenure until it has la-en e, ,/, tdfVHfm 

f.if i\sr iVusi n| |*f in Hn, *'(< Din, a/'Sif,{t. 

HI I I sfi’iiH, II ), I < A*.* / i f / P <///(/ iu/i/j 11 

[f\ tSH. ” N IS. j 7 a» 



Kiuurin:^ ivik iKn‘MBu\KC®^ lit. 

l)j mini* ofii writ or ^4iirr k^Uul autlr^rity // ^ XI* 

• in iiiirMi!iir*ri Mr^h nf ; airl tk‘ ^aiumary ivfir4j «* - ^ 
|»riVi‘i<^’l 1)y tk' ftli h I > 

Wiif-rt* llit-r!* ]iii<4 lwi‘11 swh mi futual «li‘I:v«'ryj njrl wiif 
nr filliS'T yrnin nf <\n'ii(Hn liH 1r Ml h A uu4‘ r ilin 
4r4 ftivtiML T!i*‘r^ pioMSMi-i* if nMn4ifr4 nn*l 

VdflrMf p-ftTniiiM If? Ilin v Hii' \f. r,!) nn!y Ui^ -.n Init^ » 
ill 11m rnni^fiiathnlj i^‘^v whu tir^ liirl *h 

Mi|.i}l»k of !?' in,r 4*1 imim 1 in ainl Ii ^ ikIii?!!}” 

l’«Mi 3^ > ^llhuMi, in infni^' ju'!;«;i])Mil In nj'.jan* a 
< !i.ir;:(»^ nn 1 i!iiL Hat ih** ni tin Ktafnii*, *‘.1^1^! in 

tln^ pivEiiiilik, k tu {i-Miuilatn <1 ih law nflk'tiiig 
(iftylirkl, ai!»l kiHJ'lioM ntafcvs, to that alfoiliiiK piimly 
jawmal t'j^liito in ronpoal of fufuro judyniHifH; iiiitl il tlio 
Lnftmlaliiin lm4 inioinkil at onro to (kprivi- l!io |uil^qiioiil 
(iT^iior of all Im oxtoinkd rrnn^dio.s nndor tlio I 4 ti Vnl 
ft. 110^ this would fiiirftjy have boon pro\nh4for hj M\nto« 
ftimfttmftfitj Mid not have hooii Icd’t to moro Mirniiso. Mort*- 
over, liy fln^ Ihid softlioii the tom k io inelsido i!i«>r* 

porojil liornditiifiiftfitHj and mo/ iniftroM, m//., a rovoMormry 
iiitfTo4» in oorporfMiil h wHfanionts w.r.j propf-rty not oapiihlo 
of in o*\ftftuiion} ; aiiil th»* oth roftiuii spftay of 

rhurgos'*/ovo/’ or Mi1hoi|HMit to t!i<* ftlftirgft of fho potiliomT/' 
rkarly, thf'roforc*^ the Hiafut<‘ ‘f fttnplatos tho oaMi of a 
Judginonf I nditor^ who iiia^” ^aiiv a chargo nndor tlio Afth 
and lift Mititiftd to th' ^»*dtlnury ivnindy in K«iuity wlikli it 
provi'h*s, altliough-tfff in aotnal posanmun undor ii writ tif 

In two in wliidi tin* i|uftstio!i of what was iiitonded 
hy ^riifiiial fh^livory was vory fully notn^iderodj it wm held ^1* 
that, liftforo a Judginont ftroditta* <iai appl} l>y ptdition under 
the Atri hc‘ BiiiHt liiivo got that whieli In tlin lUHimt ftf|uiTidftiil 
tf) lifting put ill poiiNftssion, r/:,, a relurii to ilm writ artimlly 

(4 wW«b, w'f* ( f Hft! BOW v. 

Haim \% 1) t'h. 2iN, M H Vh 2i0 , Mf S,tt% ^ ZU; 

iSunik^ ik .174 ft* AudifiUhm lUnl v. ft i7lo 

. IK llh 

X X 


II. \OL. I, 



r'li: iscrMUiavcrS r.Tr. 
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'I 


ll» mrliH'ii 


v» 


|‘1fii ‘^1 III fV’ !i iiA^ ^4 th :ilf . ^ ; f??it h^is fi^f! fivmihA 
ff'iiu nu a« finii in im a pjwr ni « 

:u \%]vu liH.I !iw 1 m‘ui iin4, lunlri^a' tlni^ 

rasiiA.i! tit ‘ h lif^ iiriy iIp'II |H|itit'ii fi?r a j*h1«3 

muh r tii^' and it lit*- ii li^44 tiuit the prliiritiivs 

ij’ til*’ jad^rnnnt iTidiffUs luhc '/ datuiniia4 not lij tlio 
jntl^niniits lui In thnd'dt'S at ’lUiifli tlia writ?^ 
nil* |4 ;m *4 It; iiiiaK af tao (f). 

in a lif<f <4hM itf //r’ i‘r TIh' ihfh (f Xnh^ i^fk iil\^ tlie 
Ihika WiiS nititl**<l tn an nrinitaM** lift^ irifcia.d in a Icwi- 
Isnld ]iiif'**'*'U!ip'; a judiran-nt liming a writ nf 

//. hi , uitfl^r \Uii4i ih^ 4a rid niit»*rad and nM Ilia dolitorin 
j»r< n1« d a |f< tit inti, tln^ ^!a•rilf \uw in p)^^e^rioB| 
for fi Miihinmy tadar fui fnilp A lln^ iliiki-'H iiitarnri in llio 
fif}fn>a iiiid« r ria‘ Itli of tho 17 il Viaf. o. lll^ 

Lord Ronnily hold, liwt, that tho Ihikfris intorr# oouhl not 
lio tiilofi ill oxooulion uiidor a writ of /. /V. ; and, soioiicllj^ 
that t!u‘ ^^Hwmary ridiof providod hy tho Itli »*otioii of the 
A4 of applio*^ only in whore fhoro has been an 
aotiial <!«‘rnory in ox<’Oi4iuin 

111 riio 0/1'- to whhh Imvo jud rofomal, tlio rouiL it 
will bo Him, tmdod the word^t ‘'aotually dolivowl in oxiaai* 
lioiri’ m Msrd in thoir i^lrLt tivlmioal mivMh and iwt im 
iinpoitiifg wh'it mny form nu t^jalliiblo dolioory of tint 

land ill (‘XooutiMii; and an iadingly, appl}i:ig a iido, 
hud ilm! an oidbiruofu? M tin* h'gal pra mfi tlowii to tlio 
riiouffn nriim io tho wih* was ro^jaMs fho iltditoriH 
o»jn!t:iblo iiitorod, a dolivory in oxunitlon litliiu the iiieaiiiiig 
of tho Ait 

Ibit ill V. , a iinw cvndriiotL)!i put 

{>) H i' p'n'y /; U, 4 ly ij I i h,‘ r'/ it U, ^ 

m vM I , ) // u . 0 ^ . f ^ ."07, 

J\| ^ I’l laa Ht,M u lu di a M.-i.j i . 

iito k V i ‘h1j : 1 / . p.|f 

^ u f ■'/ i: r / 'M h ^ 9 (1i. 

«i»/4Mia|HO // tn; V, I ,1 ..7 , d.iH,. J £ /• 

ii' "-'. ‘ , ■' til D, JTf , V. 
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ilio Kifiiufi*. fiitliit niil*!’'! -ii? I f»u' 

• lift diip'i iiiralii4 lil:4 unW in lai^l wa^ 

fill W|iiitj ri^ilMnisfinii. Afln* lli** Is'i^l n ^hiih •! *h'\ 

the clf*litfir bankrupt, ansi jirl/iiu hi 

flilor tlifii liltnl Mg Mil IM? tui4iu Mr a Mf'LrufM!! 

of f*]mr^o in tlii* rtuLt.’Mg Inlnutf, aiui f*‘r - 

fjiwiitkl rolkf. T!u* ( kmi (»f A] jM M, nlihinhbir \ MHliu’', 
wlib lind nlMwoil ii dtinurrur t« tlio iMi, Lik it «Mvai Ilia! f!i»* 
turm ilrlivrry in oxuraitMu nsu^i Ir* uutiMr-fiMk ui ^ 'irJhr.; 
to llio wilfjVd.iinltur,— tint it wib umI uaifluMl |m n ly 
lit law liy tho gM'rifT; lut tMif u d«‘live!j, or \\lui! 
taiitaiiioiuit to ti iMlivory, “ly any ollua' lawful aiitlioiify,'’ 
Batigfieil tlio laiigiiago of tlio Hiatutt*; nrul (linHOijfi-Miifly Ikf 
tlie iMiof given ly a (Jourt of Equity, whetlu‘r ly vay « 
writ of or HoqiKbtmtiou or tho apiuintnirnl (»f a 

receiver, k suktuiiflally a ilelivery in exwaition wifliin 

M (/). 




Aceonling to tliii Jcfagion a jinlgment wnlitfir w!io rained 
oliiaiii |kwot4oii of the latul uniMr Iiuh iifNliargi* 

upon Mh deliti’Es int«U’i‘4 in ii until lu* has ohfainitl son<o 
relief, cftther ly a clooreo, or ly an iui^'rhfrutury onh-r of flu* 
Clmeery Eivihioii in uii uetion t'» unfoiiv Idh t^quifsihlr^ 
eharge; aiitl tie* Comt has lunv jurislulifui to uppuiiii a 
receiver in™ where tlio h*gal renn-dy opfii to eie- 
ditor(f/h Aceordingly if 1ms sinee been held i/^; flui t!ier«i 
in no reason why he whouhl be rupiired in the Jirst iimtaine 
to go through llii^ idle form of prosmitilng h‘giil reiiiedi»’S, 
which call hi^ produetivo of no instead of at oim? 

availing liimself of Im (Uily elfcelual meaim of relief (i ) ; and 


(. Q 15. lb 71: 
ikipo\ ifj rii I). rill* 

(/) e eiu J1751 ; wlisoOlie nrit|HOy 
was «ti esiati In mruihstUr. 

(r/) Jinl Aft, IHjr’l, n, *Ali, 

8; m hpt, 17 Q lb lb 74r1, 

(Ii) £r p, Ik l.l 

C!i„ 1), 21)2; fmcl reUf, pp* 

544 . 

* 

N 


(n At itt t 1 i« i)), Ih t!io 

Jmife liutv A^t, h7 a el‘ lii i p?ii* 
tie oisu'ilv UfAi'i! It" 

ts> hfjuily, u 

10 Jui. N. H 711 ; Uuiffny 
v, 1 ) Jjtr, X. 8 , IIHH, i'e- 

tHtip' V, ol Ift I ; Tkm^i f, 

2 Dr, k a 423* 
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Chap. XI. theie is apparently no reason why the priorities of judgment 

— creditors inter se should he determined according to the dates • 

at which the writs are placed in the sherifi’s hands, and not 
hy the order in which they obtain an effectual charge on the 
land or the debtor’s eq[uitable interest in it. 

In one case (!■), Sir Greorge Jessel, M. E., held that a 
judgment creditor, who, by reason of an outstanding legal 
estate or incumbrance, could not obtain possession of the 
land under his cleyif, was not bound to file a bill for redemp- 
tion ; but might, in a suit to which the debtor and subsequent 
incumbrancers were alone parties, obtain a decree for the 
appointment of a receiver and a sale of the property {!}. 

"Wltaia Where it is not clear that the debtor has a saleable 
ordtral under interest in the land delivered in execution, the Court will 
inmicdiato sale; but will direct inquiries as 
to the nature of the debtor’s interest : and if it should be 
found unsalciible, the case appears not to fall within the 
4th section {m). 


Judipuent 

|Mwt* 
liofittl Us mim 
or 

liricjir 

ifii iiifj- 


When it is said tlmt a judgment operates as a cluirge upon 
land, what is meant is, that whtw a debtor bas inerely a 
modifit‘d or qualified iiitwest in the lands,-— as where beholds 
them wholly or in part as a trustee or subject to any previous 
ineumbnin&s whttlier legal nr merely equitable,— the judg- 
ment be uitihidoted as the statutory equivalent to his 
wiilf<'ti iigreemeul to ehurgo not tin; lawk fhemselves, hut 
Tueivly that whieh lio nmy lightfully charge, his bene- 
fu ini interest (if any; in tlauii ; so that the judgment creditor, 
although he subwHpieutly nequho the legal e»tati*, is post- 


Isli^ W't tWHl J 

!<} L»| I’ti, % b'i U if li 

Tif I 

IH hi{ ta I m <'f 

tit 1 It c 

« i»V A ( , 


J i It , ^fikl li!* p) <>! taAr 

for Liiiiln <1 a 

ititsltf flw 'Ufikiis, 
H( / Jin i >,4 // f , 2 

I A J, h i \ / I 4 /I li 
, i Oi N I f ]h>i U lb ^ f 
h| t H hn 1 irklj lb? 



yiutdiKs im ivn^MBKANCiSj mi "itfl 

ponocl lo a fisini fpfi <t n pri^r rquilriMf^ iiiniiiil rrjirct 
• wlio athaiiCHl liis luoruy tipfm tlia Kduriij of npuifiii ——1.1 
property («). 

Ie 0110 (‘aso (o) if wan Ii(‘M tliaf jiulgnipni fu^liiors \$ho 8 ^ wup jif^^- 
jiulgDMiits ww mi a rhmgo on kufl at tlio ikfo o? tk* 

(Wiw ill a fom‘loMi?o ^uif, 'ida’o ontiUofl to rnlMtn if witlfiu 

li t5 » Ht !| 

tlio M\ iiionfli^ al!o\\Hl for rp«!unj'l!on tla;, v^ni^ of idr** 

(hj*i : laif, ill a lat» r oa^-o*' p), this wu, if j'l ^wfl; 

and it WtH li<I<l fli.il jodgnniif cvMlilfjrs who Ind n.4 i*t‘’u*d 
oxodifkm wore iif>l iif‘Cf‘-«y |rirtifH to a fordloniuo joiif. 

Til a inodtTii a majoiify of flio (\iuri of (luaordg W^(4fiH r, 
Itaneli luTd that a morigago of am er|iiifahlo iiii<*ro4t in f^toik^ 
whore the mortgagee had omitted to give uotifo of the cTiarp* 
to the trustees, must ho portponed to a iharging ortler oh- 
taiiiod hikIct seet. 1 1 of 1 ti Virt, v, 1 10, hy a Huhmpitait 
registered judgment f reditor (y)* This e,jse, ulihoiigh pm- 
ftwlly deekM in aeeordanee with the (le/hions above re- 
fewed to, on the Idtli sertloii, k very rlidieult to 1 o retoiieihd 
with them; and the masterly judgment of the di^'-eiithnf 
member of tho (Wt, Erh*, d., oifeisreaHoiiH in suppoit of 
his opinion wliieli nmiiy will deem to he nnanHweTuhlo {}% 

In a later ease, it was held that a judgmmd eiitt*r<Hl up hy enM^'A. 
an heir for hi& own dc‘ht, heforo any action or suit hy simple 
eontraet creditors of tlu^ ancestor, had no prhrtty ovft tlo*ir 
olaiiiis under tlio d & 4 Will. IV. e, Ihf, in respect of the 
descended real ertate (s). Ko, an equitable assignee ef rtoek, 
whose mortgage wiih Buhsequf nt to the judgment, hut h fore 
the charging order, was held entith4 to priority over the 

(w) ll/uOo/il/i V, (iiingnm^ I 111 (?) Awlu*) \wlpxuni m iktnm \ 

1 28, itiul (iUmI puhl p .570, i dhI h D M. X tl iOi, 521, 
to<s Klpli, i C\ 11. (#25, <5ii, vilwc ihi^ ilnmitm m 

(«) /OfOeo H Fq 220 IhitfM v v^m dimpiiortHl 

(/)) MmiufCud MmsiU^ l.j F^. Awl hic tunW tin w|!uwliiit IriA 
210. AdH, }p( s Mtlhnd!^ 0 H, L. F. 

P/J ffsiis V. /W/«o 0 B A P .'173 OIO# 012 

* P) 1 
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SEAKCHES FOR INCUMBRANCES, ETC. 

Chap. SI. judgmoiit creditor, althongh lie had omitted to give notice of 

— 1-i— ■ Ilia security (f) ; and, in a later case, it was laid down, that • 

where a judgment creditor had notice of a prior mortgage, or 
a mortgagee had notice of a prior unregistered judgment, 
each was equally postponed ; in the former case, because the 
debtor had parted with his interest ; in the latter, because the 
mortgagee, having notice of the prior incumbrance, could not, 
by contract, placo himself in a Jiotter position than his mort- 
gagor, who might not derogate from an interest which he 
Pnoritiuujf had already created {it) : hut that as between judgment 
c'Kiditotg »,(«• creditors this principle liad no application ; the judgment 
“ ’ creditor gaining his position by proceedings in inritmn ; so 

that, notwithstanding notice of a prior unregistered judgment, 
his jiidgmeni, if first registered in the Coimty Eegister, 
thoAct would have priority (/). So, under the 27 & 28 Viet. c. 112, 
the priority of judgment creditors inter se is regulated ac- 
enntiug to the times when the several writs are placed in the 
sherilt’s hands (//). IVhero, however, the transaction, though 
in form a judgment, is in truth a contract, as whore money 
is agreed to ho advmncod upon the soourity of certain laud, 
and t!ie judguioiit ia only the mode of carrying out the con- 
tract, tlic jiriueiplo above stated would probably bo held to 
apply (i). It may lie hore stated that an e.tecution creditor 
is not in the position of a purehaaer, and that the rule as to 
oUuining priority by notice does not apply to liim («), 

Rfili iHiHif ]!,r f]„. j jj], of the ^2 & 28 Vint, e. -V), the release 
cimiKi i! ii"i fj’ofii a judgment id’ part of any liercditammstis cliargml tlum- 
*■* toull’d't the Viilhlify of the judgiuenl as to the 
hen ditiimi id < leuiniuing unrtb.wed ; hut this provision is not 


Svii \\ Li>f 1 K. 4.^ 

J, 'd-t V.4' VtuMi’t 

Hi* 'it, H </'f It t h, U i b r#*, 

,}s»'| t ,*ii V, 

/h. I lit U X i V' 

(-/, iitt.h t H HI) 1 . J. 
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ti * if tl I fit I J it f I , ii 
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8EA!{Cin;s i’uK INCL'MI!i;ANri;W, KTC. 
to ilffi ft tlio riglits of iior.'Oiw iiitfnMtoil lu llii liUMlifjtn^nitfl 

« » " S'Pi t * 

mmmmg unrehahed {//). 

Tlio rcTiicclif'B of tlio jii<l|:rnK‘nt cnMlitor 
liave feooiij apOB tlio duo rogiVlmtion of tlio judgiiioiit^ Mist 11 flio flVl p! 
Aot of IHIK) aiHofl rogihlrafisai of tliouril of ox^iodiou, oirl 
tiiat of 1801 suliNtittiiod ds'livorj in oxcrutlois, io;^ifhor trsfii 
regatratissn of till) writ or otki* in whw llio 

jndgniciit croditor dcwosi a walo ui laiuK ‘Wn i'od^r tlio 1 k i Xivt 

1 & 2 Yki 0* no i{% jiulgiaonth did iis4 afkol hud% iY*,, m 
figainsf puroliaPirH, iiioifgagsH'H, or orsditors until Ilis;v liad 
been rs'gktercd in tlio inariuer speeifad in tin* Aot. liy tlso 

2 & 3 Yicl a llj the old doekds wm (bihcd; awl judg- Virt 
mciifs tli(‘ii docketed were not to affei-t lawk, as agaiiid 
purelmsors, mortgageof?, or creditors alter the Id of Angud, 

18*11, until a memonmdiim tliereof wus hdt ff»r regifetrafion 
at Westmimfer under the I & 2 Vi<*t. e. IIU ; ainl as Mpesi^ 
judgments registeriil at W<?btmluKt«ir, a frenh memorawUim 
was required to be left for registratHsii oyeij live jeniii//) ; 

00 that in no ease need a search at Westmindcr tnsiw in tins 
(Vntriil Office) exteml baf‘k for nuVe than llvoyiwH; hut 
the search fssr llie flvo yeavH presiding the puK'haM* .slnmU 
llu‘uretically be mwle, not smly as ngaind tlw preMUst xtanbir, 
but ako agidiibt f<miierown(‘rs, altlasygh mete than five years 
may have elapsed since Oiey parietl with the propedy {r)» 

lly the tot seHion of ihe 23 & 21 Vhi e. 38, mhhli is 
iTf!oppielsve(/),b4ere a judgment uin aOu^f land (ef wind- 
ever himndf against u pineluHr or nasi1gag<‘s\ wlwiher 
with or witlamt uofis'ss a writ of excculioii iimsi Imvs^ betii 
isMU'il, and regbtered before the c<mwyuneo or mmigago; 

{h) VL oE ilu‘ iOtfi {(!) Hof win. 1, ’i, iiial 4 ol 2 & 3 

Hwtitm, llmdii V. II (Jl. B, IK V. e. U. 

^18 ; tlH‘ Irlsli At t, i i AM2 V* i\ -IH, (t) m to Ikmm v. 

$, fl; Jkmfioik T. Mandivil^ 1 Ir. Zw#/ fhJUd, 3 8. iU. H; ude p>§i, 

Cli. II ill. 

[hb) Soo Elpk S; C. 35, 43. (/) Jkk miUi p, 532; »wl at 

(f) ScKstfcs. W and 21 ^ Mam v. 2 Dr. k H. Jfil. 
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muicim rm ixcuMf^HAKCKS, etc. 

and llir* exToufimi must lo put in forcfl witliin il/m pnlandar 
moiitlis from tlm date of the re{?lstralion of the writ ; and hy * 
tlie I’nd sfctiou a mcmomndum is to ho left with the senior 
ifastiT of the Common I'leas, who is to enter the particulars 
in a hook in the name of the person on wim- hekilf Iho writ 
was issued ; and all persons are to he at liherty to scareh 
this hook, in addition to all the other hooks in the same 
office, on payment of the sum'of one sliilling. Those pro- 
visions are extended to the Palatine Courts, hut not to 
Ireland. 

Piider this Rtalute a registered judgment, under which tlio 
land has not heim actunlly delivered in execution, instead of 
being a charge of indefinite duration, if k(‘pt alive hy the 
proeen of ro-registration, was made a charge npon tlio land 
only while a writ of execution was in force, n;., for a period 
of three* calendar months from the date of registration. 
Tiierc' is no provisiou for flie re-registration of (he wit at tho 
end of the throe months, and it is the practice at tho offieo 
to refuse rc-rc'gistration, as not being authorized hy the 
Rtatuicj (h) ; hut there wduld seem to ho nothing to prevent 
(lie registration of a second, or any subsequent, writ on the 
same judgment. 

Py (he 27 c'c 2H Yiet. e. 112, which also is merely pro- 
s[teetive, no judgmc'iii is to uffeet land until such land has 
hcen aefiially delucred in t'xeeutioii by virtue of a writ of 
(/((/// or ether law I'ul m:lhority. The writ or other process 
of eution is to he registered in the name <jf tlie tHh/', thus 
avoiiliiig tin* necessity of a double scanh ; and no prior or 
other reglhtnifiou of Ihe judgment is to he deemed necessary 
_/(;/■ Hi/// and tlie summary re}i(*f provided hy tho 4th 

scs'ilon must he obtului'd n/ii/i' Ik I'lijktri/ of the writ twiinim 
inj'mc. As this Act, like the 24 & 24 Viet, e. 4H, does not 
]>rovide fur re-registration of the uTit, tlio meaning of this 
qualifying expression is fur from clear. Put except for tho 


{/() Pwk on tkew! Ai'ts, p. fl! 
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purpose of putting in force his remedies under the 4tli section, XF 
* a judgment creditor is under no obligation to register the writ ' * * ’ 
or other process under the 3rd section (/). 


Where a judgment is ro-registered after the expiration of 
more than five years from the date of tlio last registration, wlSfiw^ 
there is nothing in the 2 & S Viet. c. 11, to affect its validh 
except as against purchasers or mortgagees ekiniing undt 
an instrument executed between the expiration of such 
period of five years and the subsetpienf registration //*), 

Any doubts which liad existed were prospectively removed 
by the Cth section of the IS & 19 Viet e. 15, s. O, whih 
enacted that it should be sufficient to bind puadiascus, Ac,, 
if a niinuto were again hdt with the senior Ifaster of the 
Common Pleas within five years before the execution of the 
conveyance, &o., although more than five years should have 
expired by effluxion of time shieo the last previous regislni- 
tion before such minute was left; and ^ qu$fkn upon 
every re-registry. 


We may also remark that the provisions as to registriition 
are operative not merely for the protection of the debtor’s 
immediate pureliasers and mortgagees, btit also for the 
benefit of all derivative hm fide ]>urehagi*rs and niort- h\ 
gagees (/) : l)ut where a purchaser or mortgagee has ones 
been duly bound by notice of a registered judgmfud, the 
neglect of re-registration within the five yeari^ will nrit 
relieve him. It is hardly IieeeB^'a^y to observe tliai whew 
the title is derived otlierwiso than through tlio judgment 
creditor, as, e.y., in the ease of a lord taking by wehent, the 
statute does not apply. 


No provision was originally mmh for the fresh rc^gistra- Rj-rfiflitm- 
tion of judgments, &e., in the Palatinate Courts of Lancaster 

Paliiltimui 

71 ; 18 & 1(1 V, «. 1.1, s. R ; He UH 

Kinsiwjimi^ 2^ Oh. 6‘i7. 

(0 JM(tm V, 1 A. & II. 

6S5; I). F. k J. JilS, to «»<! 

< JatIgUKHitH. 


(i) AVPtr, 17 Q, B. I). 7i». 

(I) Bmmn v. I^fd Orfntd^ CD. M. 
& Cn 402 ; Shm r.Xaih^ S H. E. 0. 
581 ; Fimr v. 4 D. Af. & (K 
405 ; Simimii v. Wurkt^ ^ 
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%|]‘'l F^‘llhi!Hj }fll i]?o 'i L Yiit. C, 11, 

liiirh ti> \\Iiipli iiiiM 1)a« 

uilji'u i!U \silh F<n!r^r Mn4ir ilia f^mit of 

i'u}u},jm I1< H ni \V« ; bid ilm onm^on was siip- 
]hh t! hy lha Vi^d. 15 Wa may hm ranmrk, 

til jl 1 lu^h in H t nindy ?*i]a!nm may A on a 

jiidymiiil <4d'}ina)l in lia^ Hifrh Coinl 'if Jii fa** f/m//), ifc 

wil! |b j^rufhn‘ In m ly yidar in tlm (5‘iituil Ollma, k 

riddiii min f !i«* In. al ragisit i\ 

A ptinlii'M' wllli nntian nf an immgistiwl jialgmait is 
|irnf< AmI f,/i frmn ih' iHkifinnal ramnlaH nf tlia jialgmaiit 

Urdifn/ anliT t]i» 1 ii Vaf, t*. J1‘^; and, »iiifn t!ia oM 

ihd/fM an* lif‘ is aijafilly Hifa imm any rniii«Hly 

wldfli, umlfrilm old lavv^ tlpualnd npnii dmlding; l)ut it 
tniiulvad fn In donVilu! nlidlar a puidai'^or with 
laliM’ of nil nm^'gisfi^rnl judgnunt \\as not still iKiiiial in 
Efjuify to tin* s.nuo o\toiit as hn wmiM have licon hoiiml 
midnr fla old law hy imtiio of an luidodutrd jndgiiamt (o) ; 
for iiid.umn, ulnllar, if imrehadng fmin an fA\mr in ho 
siT!i|tl^% ho would not li<' liahlo in Fnjiiiiy io ha \0 ii moiety 
of tho Laal hahjoidu! to the (hum of a eroditor ot whoso 
liiingidirMl judgment ho had imfhe at llio iinie of ad- 
iiiiiiiiig his iiiouoy; idthougli if punhadiig under a pwer 
of nppointim lit, he might aUog«dhir disregard iiriM'gBtered 
jiidgmtnE iignind llnMindur to tho 

enntioii of the powm*; iiUBtumli ib, under the c4d law^ Iho 
i*f tie [sewir dihaUd smh judpmiifs uk well in 
Ihiud} as id L w. U ^UH iwnunehmi <|u» tiouwmfher a 
piirihfi^r tiJigld not at l^aw h> hound !o a judgiin iil, neilher 
dodeiidnor Hy'-tuHl, in the, same way as le» would hiive 
he? II hound iy it hefon- the A« i of William aiif! Ifaiy (j^j i 
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SEARCHES FOR IKTOMBRANGESj ETC. 55-') , 

bit tlio point did not soem to be ono of rrni diffieiilij: Chap. XL 
» except as rcspoets ralatinato judgments 'vvliicb never reipiired - i . 
docketing (q). Both these points aro now disposed of in the 
negative ()'). 


It was the opinion of Lord St. Leonards that where a Pii»}>o.w 
judgment had been once docketed under the old Acts, but ^ 


had not been registered under the 1 & 2 Yict. c. 110, or not 

. rcKwlin'd 

w'here a judgment having been registered under that Act nichrl&a 
had not boon re-registered at the end of five yeais, under hoivfMliaiio. 


the 2 & 3 Viet. c. 11, a purchaser for value, altliough aware 
of its previous docketing or registration, might pro.sume that 
it had been satisfied (s) : and this principle was carried out in 
the 18 & 19 Viet. 0 . 15 (t). 


It was held by Lord Oranworlh, V.-C., in a case under the k-ki'"- 

tort wh(-»f«.i* 

"West Riding Register Act («), that a judgment creditor, duly aitetea. 
registering under the 1 & 2 Viet. c. 110, but omitting to 
register under the Local Act, is not an incumbrancer upon 
the land at Law or in Lqiuitj (/) : in a later case, under the 
Middlesex Aot(y), V.-O. K. Bruce floelined to follow this 
decision (z ) : but it is now clearly settled that the Local 
Registry Acts have not been repal i by the judgment 
Acts(ff). 


The 23 & 24 Viet. 0 . 1 15 (5), has provided greater facilities 
for entering on the register satisfaction of a registen'd judg- how t-nt-nil ‘ 
ment, Ik peiidm, decree, order, nile, annuity, rent-charge, 


(i|) St« WiliiamH’ B. I\ -itli wl* p, 

m. 

(r) m & 10 V, c, U, hH, 4, 5, 

(#) Mmv.IImd, 3J.& h m; 
Fot/w, 1 O 4 1 K. 3*1 : aiifJ, 
ii|Mm tho IriKlii AetHj v, Etibf^ 

1 1). 4; Will. 6i‘i; 

1 J. k h. 04 ; iiV p(itrk Jhi/mt Ilar- 
hur VmiifimwiftSy 5 Ir» Jut. 

(I) a, fi. 

(?/) |3 Aime, f. * 2 fi (Kiilf. 5 Awjt', 
c. IH). • 


(0 Mmon %% iMhmriii, I SL 
N. B. 10<L 
{?/) 7 Anni?> t\ 20. 

(-c) Mdmon v. ffmihmri, 4 Be (I. 
k k 5^Ti. 

(ff) lUnhau V. 1 h k H. 

0 hr> ; J] I), F. k J. 31 H ^ iu wliitli t!io 
prior wni fully to vro^'titl ^ 

Sin V, Umd, 33 B. mil; llhtkml 

V. u B. & ii rn. 

p.) K, 2. 



hEAKCinis ri)U iN( !'MnEAi\X‘i:5j irra 


XI» I r writ aii^l f^a* iIj^ Iwk* rif miifi^ntr!^ of tlif' 

oiitiv th^ F'fiuirt'iii^^iits of tliia# 

ioinplii'd with, a mli^or ordor cd a Court of 
Low E<piity dir#i4ing fatisfaotioii to bo eiiterod 
ill*' Ti'onr<l of tho judgnifut, mu^f bo obfiiiiu <l (^‘k 

Jnl/iiuniM l\y lio *11 JSI VLt. i\ 11, flM'ilHLH luivo booii giveii for 
iiifoii'lTig judginonts ibfaliiHl in foso p:irt of tin* riiitul 
t omb of miothor pail. Whoii jiidgmont 
r4!ur|iiiiM. iljpinu'd or ontornl up in any of tlio Courts of 

Wo^iininstor fuow t!io High Onall, a eortifmto thereof 
rogi-tooMi in Irohuid h ns froni tlio dato of wirh registration 
to imve t]u‘ olfiot of a judgniout ohtaiiioil or eniorod up 
IIh'Os or f/L hr-^a; and rogio^toiN are provided for the entry 
of Hieli f^rtifioutoft id) : so, also, jndgiiionis obtained or 
tiikrnl u|Mil AWdiiiiiislor (now in the High Ccnirt) c>r in 
Ireland aie in like umuner to have the Hfecl of a deimd of 
the Court <4 Si^ssion in H(*otlaud (C ; and there is a similar 
provision as to the registration at Westminster (now in the 
High Court) and in Ireland of eertified extraets of Seoteli 
ili (ir-eth ij ) ; hut lu idl these ea«<^H the eerlifratc^ eauiiot, 
without spf'cifil leave, he reglstci'ed more tlnin twelve months 
aftf*r the date of the judgment or deereet; the Courts in 
wliieli th«'‘ fertifleatea are registered are invested with the 
Fame pow^cus as they pfjsHC‘Ss in respeet (d tliiir own Jiidg- 
riients, Imt only so far as relates to exeeutimi iindcT the 
Aet (f/). 

We now return to the imiuiry with which this digression 
ecmiuiewiHl, r/ 2 ., how far the reluthm of vtmdor and purchaser 
is alfeelc d hy i!a^ present law of judgments, and, in partieuhir, 
what searthoR in respeet of judgnuuitB ought to lie made on 
beliiilf (if an intending purehaser. 

ofTixml Btatoment of the law, as to judgments 

{t ' 16 A IT HI. Forilii} Law Ainnidmiiit AvIh, pp, 31—34. 

riilei?>f rts ^ lUry <(! mUh- \(/i H. I. * (?) 2* 

He.k vu Ua* {f} 3, * 1^;) S. 
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entered u]') before the 23rd July, 1860, these may be dis- 
• regarded, unless they have been registered and re-registered 
within five years prior to the search ; and these judgments, 
even if re-registered, carry with them, as against purchasers 
without notice, only the remedies and operation which 
obtained under the old law. As to judgments entered up 
between the above date and the 29th July, 1804, in order 
to affect a purchaser, these must not only have been re- 
registered within five years before the date of the search, 
but execution must have been issued and registered before 
the completion of the purchase, and put in force within three 
calendar months of the date of registration. As to judg- 
ments entered up since the 29th July, 1864 (/.r., under the 
present law), these may be disregarded by the purchaser, 
unless there has been actual delivery in execution, or equitable 
execution by the appointment of a receiver has taken place. 


Chap. XL 
Sect. 2. 


statutes on 
tk law of 
judgments. 


The search for judgments should be made for a period of lyiiat ^ 
five years. The register will disclose the date of entering up nimuU bo 
the judgment : if it was entered up before the 23rd J uly, 1860, 
and has been duly re-registered, th» purchaser will still ho 
hound hy it, although no execution may have issued thereon, 
or been registered. If it was entered up between the 2;M 
July, 1860, and the 29th July, 1804, then a further search 
must he made in the creditor’s name for a registered writ of 
execution ; if any be found, it must be ascertained whether 
the writ has been executed; if it has not, and if three 
months have elapsed from the registration of the writ, both 
the registered judgment and writ of execution may bo dis- 
regarded. If tlio judgment has been entered up siiieo the 
20th July, 1804, a search should bo made in the debtor’s 
name in the list of rogisteml executions, whether Ids in- 
terest in the land can he rwmbed by an or not. 


But the purobaser’s real difficulty begins whore the proper Dwgw m 
seanbes end; and laihiml them all lurks a most serious Swhsi. 
danger. Thai difficulty is to ascertain whetlier the land hiu) 
heou delivered in •execution under a writ of c/rffi/, or by 



>rAiKiri:^ imi mvMmns(i<. i:m 


.U' ??f' M|!j' iM» i!s^n. 'lij'ti f » I fMIuiv in fXMfii- 
ii.ii i , iu th" « -t ii K, i! ^vnilijis. t!i#* Kfnm ly ilie • 
fill nj lb ''^\iil: ill fb < ihmiI un ufbii^ tfin 

njfp luiiin lit <»f a luiiMV, 

III ih biThu’ oA-e, If thv jiKlpiuit rinlitor wisln s in 
f'libiu* lii*^ lunnly II -lib uiinl^r tln‘ lili of llio 

l7 k 2^ VH. I!2, b* mu's! rrgi4*.r hb writ of r/-^y/ /K 
111 ilii^ no dilll‘!ilfy lo n |»imliHr arlo^, Inauo* Ilia 
C‘\i4i ^ t ji \uit oi ? fb/^/ mi tho royn-^fry (imbfifuinh a 1»!ot 
on {iio jitlo. 

Will!' If bw it inayotffii inppontliatflio jniljtnuiit (ii*ili{or isHati^- 

foil With Ilio 1 iihIh fo liv^inl io Win in otoeutirm.—as 
ho tlwrohy on iflutua! h^y^aWWirgo, au<1 w c.mihlod to 
apjiU llio ondn mnl piolits (uwards llin FutWtW'tion of liis 
foWt,-“niMl not i»fo(*f{4 to rogisii r llio wilt; tlio only 
otijhit of tliiH lultnr prooiMMling being to oiialilo him to peti- 
tion for a Wile under Mndion !(/*), If he dof‘s not register Ids 
wiif, thae is nothing to show that the judgment has heon 
n^iiffd by mtual deli\(ry of the himk The intending 
piiioliasu* may not even liml any jndgnicmt reghterHl, be- 
en, use ngWiiation of the Judgment is not iM‘et‘wy for the 
purpoho of obtaining exe^aition. He then searches for writs 
(d and fimling none proietnls to male inquiry of the 
sliirif! whetlnr ho Iiuh cKtuited any relating to the 
hiiidi ill qm?4iom Hut tW shmilf b m4 iiuund toleep any 
n gidry or i< « md of tlio wtifs df HyuhI to him, or to answ(r 
any quehfions nuieerntng t!e*m; and ho may ifiBonablj 
ivfmn to nnh\wir a qm^tion wlif^re an accidentally lafoo 
answer may iiuolve him in a p^vsibh^ law suit, if after this 
fiiiliiro to elieif any nmteriiil information the pureliaser goes 
lii the laud itself to make inquiries on the spot, ht> finds it in 
the oiuipation of jhe "vendor vdm is not likely to inform liiiii 
that he is in oeeiipatkm merely on wilb ranee, that the kiicl 
lias lietui dftivc-red in execution, and that the rents are tlio 
property of lik Judgment c reditor. 
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hEAECin:.H roil ivcrMBRAWi:?!, r.Tr. 

Til tlid ii-.a i.|’ JM! I'lait.nl" <'\i I'ioii, tli iliji.": 1- ‘■ii’J 

*■ , h> J* 

•gmifti; !j<^f vu% rn uh luu* *i it jU'l^sa hi < « Ij r h 
lint Unml t') *if* nut a writ nl a lu.lhiuuiiy In 

fi!st{iiiiiii|^^ ill ‘ uit{»n'u!uMif nf n iv< : i’n r ly way n| nf|Uffjl*ln 
fwiifinii, mal till} nl>falii lui ujijsrihiiuMit mi tin iulf i- 
Wiifory iijflunfioiu A h^ar*!i far f) wlli in ihU 
ftiinw till? iiifi'ii/lnijr punli i< f iinr !i a any m .mn 

of im lliul aiH‘i‘i\ar his Im'Ii apjinlut* 1; urol tm* 

rcMilt (>t flin !nn4 olJnial^* luu \my h- fh-.f 

he fliw tni is lintliiisg at all nyaiiM iim ml u an 1 lu ! m 1 
Evin iiiqnli} iipuii ihn s-pot noftl nni dis [us,, fin* * 

of a receiver, an he may im( |^‘r^<mully lit iiml 

tW teimuts even may have no ktuminlge of Im oxi^ff iiia% 

Tlie danger to a pureliaser in the ea^e of an e<jiufa1ile t \< - !h /he. 
cution Iiiw lately been forelbly illustrated by a ciihe in the 
t\)iift of Appeal (w)» Tin re a judgment had bf»en obfaimd 
and regWered iigaiiint A. The judgment (’mlitorj fiiiilmg 
that thf‘ only lands belonging to A. woto Bubjeit bi an 
e<|uitablo mortgage, obtaimd the appointment of a reeeiver 
iipoii an iiiterloc tiiory applieafiruu Four mouths Infer, A. 
eonveyed the (*htato milijeet to tho oitaige to !h, who then by 
got the legal estate, and bad im iiotiee td the reieiveris 
appointuimit, It wiw held that tin^ ?i A los Vat. e, Jli, 
lecpdres only delivery in excumtiou in ord»f to iftike the 
legal iitlo eifectual: that, the uppointimnt of a elver 
being c'fpii valent to dolhery of the lamb, thero was im 
to reginior fho appointment: ami that B. wuh meordf 
postponed to the judgment (wditor. 

The result of tliw dedmoip— whieh, it is submitted, in ii Fjvfof 
eoiTect eooMlnietioii of the 27 A 2S Viet. c. 1 12, ---is to import ^*'^^*'* 

into every title an elemtad of danger agtiinst whieh ttie most 
jealous searelies and the most euiiiul serutiny eimnot protfsd 
the purehaHor, It only remains for the legiskturo to apply 
the siiiipk remedy of making the registration of delivery in ^ 


0 Ink^ p. Ui 


Pt/) rv, 17 Q. B. I) ini. 
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ItHu ml 
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\Uf IlH l\l f MUhW L-j I II. 

i\* uf. II, Ml ,»1 III/ j i« 'iv‘r\ ,i ii)i!4ififai 

j,M ii jif ? s hu !“ h i!!;j 4 ' iih t> 1 1} i ji: ui a*: 

jUlilii b 

Alth n^*!u ?Ii^ «lh, a ^ in ts^ iiii«l«' hir fiva 

in i^i« i«aiai r ovd^rs “isitli 

a \i»u I ^ fla oi ffu ir jfalg^m? iifs !ia\iii*: liuai 

« uU It »1 lip nj^THiibt liif lii, and h pt h\ it f;i4! iiim(//j, 

if H li 4 ibn il in pi i‘ lit , t \Ti‘ r ii j ni< a 1 1 ^ 5ii Vu i !i iiifc rj 
jliUHlHii, in 1 !im n^hr-inn m 1 pnnuiitk Inr hibpidoiu to 

pm I, Ilk finlhtr tlwii t!it‘ laf nitnipn^n* or pioflnbcir for 
\n!m, if !ttirip“ ibKiimt‘tl flat pntpu* ^^^u<llfH wao iiindo roi 
liifalf of mil liioifpapto «fr |mr<lia««r; c.r to fxliinl ihe 
N to jinlpninils n^iha! nmlpapoi^ ir otln r iu‘uni- 

Inauu a, or int lo f quitaltlo dnimnnfs jip m tli< popit ity (///). 
Jn fad, an a nJa Mikjott, of fonat*, *h aipv nilo i% to 
oiMiitHiil (XMpfions t5io M mlio^ l>y coiirind arn 

tlioorefif ally iinporlVd ami pr.Ktkally iwdiss. 

Ah las Iju u alranU point fd out, tlm m auks can now 
1)0 Tiiaikly ddiuiinjr in t!io daiiial Oiiioo of tlm Kiipromo 
( unit c4 Jiitlii atuiv a u i|mMiiou for tlm m aukm ri i|iiiicil d/). 

This diorf lait^ (tf tla oxisting k»A of jinlgment!? natE- 
rally rtugg<*4s Iho ([uodion, wliothor it'^ la m fils, as compared 
t\itli its im oiib ni« ma., aio sudi as to Jnddy its foiitiinnmeo. 
Tlio pim tn 0 ol j nt« liiig up ami u gi4t ting a jmlgim iit as a 
loi mom \ mUantuI, \Uiidj lad long falkii into clo- 
^ mla^bis uifialU aluthdiul h Ihi Adtso! kdinml 18tJl; 
idm'h, !y ikpuaiig a judgmait (it its statufuy foico a« a 
dimp(,ii!il( siniimdnt( -^t^p.wiu 1 Aai to ciifor*o it, roib 
dtod it impossihk tlna to cuato n lontiimiiig soaiiily on 
till hull. Tkapn ilia* fmojiis lutiuiilliosc* utditors 
lUio, in oidimiry proa "s vi Jaw, hiiu^ rtiiivcnd jmigiiieiits 

{L’l ^a thi ddor. In 18 X I‘l « h% w. II; 

\4i<os fjio ill tJ « 'sl dull < t L uiit i- u 0 , |f b 
ljus iiiijs / ^ / / d dCb fi [pp "lil 

L f f f /<! V 07; HH //, IH L 11 Ji ^ a lo F t iO, H 2 
iTo, Mi Hi pa ^ 




M Ml’ isi VMnuw ly^ lur, 

II, sijij) JintiU’ Ilf a !♦ uut, a ^liiiflitioii 

jif. <lnt hal-b b I l\ a 

j aiiha ‘ i-. 

f^>h lla'im liisiIUa a m ir^h na^lil to In* inn/^ for fivo 

i/t.i !y '' y^ns }t^“^ fh;’ '-iIm in fho nanios of { tim»‘r dwiu w, \utli 
l-i/rnr.oi'M ^1^^^ |f<H.ilalIfy of prior Inuiiijr h^‘('n 

oiifor ^4 n]) a;rahs^f t!i« la, mal kf‘pt n!i\f‘ ly iv-rotri-tMtiaii (//j^ 
if imof liou'il in pim-fio'*, o^tu on in tin* ClriiKiry 

B{\i 4 o!a in tin alhoino of ^pioial y^roiimU for i«a'^pii*io!i, to 
go lack fiiiiliof tisan Ih^ hA inoilgigof** or p!irrliii?^ar for 
^lilao, if ftoiiig asMinind that ptoprr H-nohoH wnre laialo on 
linliilf r>f jitli laoifgagoo nv puroliiiHi*; or ft) c*\foii«l tim 
i^inivlus to jiaigmnil-^ ngu!n 4 niorfgagMs otlnr iiaaim- 
Iminu'rn, nr limio f (piitaLlfi nlaimulit^! upon tin* propniiy 
111 fant, as a rnk*^ Miitjnnt^ of foiuvn, as f^wT ruin is, lo 
onnaNioiml (avnptioius, llm f“nir(‘!if‘s lalvkol l>y eniuH'l are 
tlinorntinaliy impnriVnt and praatinally 

Horn 111 « In Ah lian l)«nu already fw) puinlt‘d lait, flin Ht'arelins fiiii now 

flu c'Hitral • * 1 /< i s 1 < 

oiiiu. m inadt* hy dolivaing in tlio rnutrul ufiicij of tlio hiipremo 
( niirt of findii afmv a riipiiMfion for tlin Hoaivboi ro<|iurwl (//). 

innfoal This rfinil i*>v!ow of ihn oxisthiff law of iiidgriioiitff nutii- 

iHimrksiij} ^ T » • 1 » 

ihf |fMs» lit laiiy wiggnsin inn r(uosfinig wfiollinr its ljtuiofit\ as nooipared 
kw^ '' ^ iiioon\«iiii im h aiv snoli as to jibf ify its f‘oiitiiiiMMieo. 

Tin* pnmtiin of ouloring up and nglslHiiig u judgiiit'iif as a 
for inoimy advaianl, whlh had long fullnii info de- 
«idn, yas \iitna!lyiihorhliHl !>y tin- Ai tstd and 1804 ; 
^'ihlolg hy di'pihing a jutlgmoni ol ifs >ta!utoiy fomi as a 
thorgo, unions inim»‘diat< hlnpM\ro fuk^nfo tiiihroM if, reik 
iIwhI it inijHNMlh* thus to niisafo a niniliiiiilng sMirilj m 
ilif' luinl Tlin i|invtjnin \hm fuiss lit *1 hnfwiH n llioso iwlitors 
lUio, in uidinary prfiWM of lau^ hayo ria*nyi'reil jiidgiiieiits 

(ill Kot n?^{t,ifuiua tlio il I'lttr, iU y/n Sh IH i I'l V. (% 15, li ; 
ik'vi koair fh« Sf.jrutt d hinnta- ' , p. Tds. 

Itoio nin?i , i ^ 15 til, |i, [yj; Jidi, |», 5iL 

iro I '»/« 0’n< n^i /A IH li. K h% (yj 15 4 lii \^. i 3ilj H, *i. 

iny '<** a k»- « 







